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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  366 

[Docket  No.  RM1 1-1 2-001;  Order  No.  771- 

A] 

Availability  of  E-Tag  Information  to 
Commission  Staff 

agency:  Fculeral  FiKM<>y  Riit’ulatorv 
(;()ininis.si()n.  DOK. 

ACTION:  Order  on  rolieariii”  and 
clarirication. 


SUMMARY:  In  thi.s  order  on  rrilieariii”  and 
clarilication,  the  I'ederal  liiuagy 
K(!}>iilat()ry  (^ommis.sion  (tlie 
('oininission)  clarifies  that:  Ifalancing 
Authorities  and  their  Autliorily  Sm-vices 
will  have  until  (»()  days  all(!r  i)ul)li(:ation 
of  this  order  to  iiniileinent  the 
validation  reriuirenunils  of  Order  No. 

771;  validation  of  e-Taj>s  means  that  tin; 
Sink  Balancing  Authority,  through  its 
Authority  Service,  must  reject  any  e- 
I'ags  that  do  not  correctly  include  the 
(iommissimi  in  the  (Xi  field;  the 
re(]uirement  for  the  Oommission  to  he 
included  in  the  (Xi  field  on  the  (vTags 
applies  only  to  e-Tags  created  on  or  after 
March  15,  201 3;  the  (iommi.ssion  will 
deem  all  e-Tag  information  made 
available  to  the  Oommission  pursuant  to 
Order  No.  771  as  being  submitted 
pursuant  to  a  recjue.st  for  privileged  and 
t:onfidential  treatment  under  18  CFR 
:t88.1 1 2;  tlu!  (Commission  is  to  1)(! 
afforded  access  to  the  Intra-Balancing 
/Xulhorily  (i-'I'ags  in  the  .same  manm;r  as 
interchange  (i-Tags;  and  the  nujuirement 
on  Balancing  Authorities  to  ensun; 
('.onunission  acce.ss  to  (j-'l’ags  p(;rtains  to 


the  Sink  Balaiu:ing  Authority  and  uo 
oth(!r  Balancing  Authorities  that  may  he 
listed  on  an  e-Tag. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Vouras  (Technical  Information), 
Offic:e  of  Fnforcement,  Federal  Fnergy 
Regulatory  (Commi.ssic)n.  888  First 
Street  NF..  Washington,  D(C  20428. 
rideiihone:  (202)  502-80()2.  Email: 
nHiri(i.v()ur(is@f(m:.^o\’. 

William  Sauer  (Teclmical  Information). 
Office  of  Energy  Policy  and 
Innovation,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington.  DC  20428,  Telephone: 
(202)  502-88:19,  Email: 
nil  I  id  in.  sa  1 1  di'@  fdrc.go  \ 

(Cary  I).  (Cohen  (Eegal  Information), 
Office  of  the  Ceneral  (Counsel,  Federal 
Energv  Regulatorv  (Connni.ssion.  888 
First  Street  NE.,  Washington,  DCC 
20428,  Telephone:  (202)  502-8:121, 
Email :  •’(irv.cohdn^fdrc.^ov. 
SUPPLEMENTARY  INFORMATION; 

Order  on  Rehearing  and  (Clarification 
Table  of  (Contents 


I.  ()v(!rvi(nv  .  2 

II.  Iiitrodiiclioii  .  :i 

III.  Discussion  .  !1 

A.  Ke(|U(;sts  lor  ExIiMisions  ol '|■i^l(!  .  <1 

11.  K(H)II(!sIs  lor  Kelusiring  and  (Clarilication  .  14 

1.  Validation  ol  the  (Connnission  on  l*C-Tags  .  14 

2.  l’rosi)(;cliv(!  Krf(u:t  of  Order  No.  771  .  22 

:i.  (Conlidentialitv  of  E-Tag  Data  f’rovidcul  to  (Connnission  .  24 

4.  Internal  E-Tags  .  :t1 

.5.  llalancing  Authorities  .  :{4 


Hidcm;  Commissioners:  Ion  Wellinghoff. 

(Chairman:  iMiilip  D.  Moeller,  jolm  R. 

Norris.  (Cheryl  A.  EaEleur.  and  Tony  (Clark. 
Issued  March  «.  201  :i. 

1.  On  December  20.  2012,  the 
Commission  issued  Order  No.  771.  a 
Final  Rule  that  amended  the 
(Commission's  regulations  to  grant  the 
(Commi.ssion  accciss,  on  a  non-puhlic 
and  ongoing  basis,  to  the  comphde 
ehictronic  tags  (e-Tags)  used  to  .schedule 
the  iransmission  of  electric  powin' 
interchange  transactions  in  wholesale 
mark(!ts.'  Order  No.  771  nupdres  e-Tag 
Authors  (through  their  Agent  Service) 
and  Balancing  Authorities  (through 
their  Authority  Service),  httginning  on 
March  15.  201  Cl.  to  tak(!  appropriate 
strips  to  ensure  (Commi.ssion  acce.ss  to 


'  Avdildbililv  ol  /'.'-VV/g  Idfoniidlion  to  Conintission 
StdtI.  Oritur  No.  771.  77  I’K  7(i:«i7  {Due.  2«.  2012). 
EICKC  .Stills  S;  Rugs  I!  ;n.:t:i‘i  (2012). 


the  e-Tags  covered  by  this  Final  Rule  by 
designating  the  Commi.ssion  as  an 
addres.see  on  the  e-Titgs.  In  respon.se  to 
this  rule,  reejuests  for  reluiaring  and/or 
clarification  wine  filed  hv  four  entities. 
The  National  Rural  Electric  (Coopenilivti 
Association  (NRECCA)  individimlly  filed 
a  rtuiuest  for  rehearing  and  also  filed, 
together  with  Edi.son  Ehiclric  Institute 
(EEl).  a  joint  rerpiest  for  rehearing  and 
cliirification  that  included  a  motion  for 
an  exjiedited  resjion.se  to  its  motion  for 
iin  extension  of  the  compliance 
deadlines  {irescrihed  in  the  rule. 
Southern  (Comiiany  Services,  Inc. 
(Southern)  similarly  filed  a  retiuesl  for 
rehearing  and  clarification  that  included 
a  retpiest  for  ex])edited  consideration  of 
ii  nupiest  for  a  time  extension.  In 
addition.  ()])en  Acce.ss  Technologv 
International,  Inc.  (OA'fl)  filed  a  nujue.st 
for  clarification.  A  motion  for  leave  to 


answer  and  answer  was  filed  by  PJM 
Interconnection.  L.L.(C.  (P)M)  and 
Southwest  Power  Pool,  Inc.  (SPP) 
(collectively.  PIM/SPP).  In  this  order. 
th(!  (Ximmission  addre.sses  only  those 
issues  that  need  to  he  answered  on  an 
expedited  basis  to  allow  entities  affected 
by  this  mil!  to  understand  their 
obligations  and  comply  with  the 
reiiuirement  to  ensure  (Commission 
acce.ss  to  the  e-Tags  covered  by  the  Final 
Rule  in  a  timely  manner.  In  due  cour.se. 
the  (Commission  will  issue  an  additional 
rehearing  order,  addressing  the 
remaining  issues  raisiul  on  rehearing 
and  clarification.  As  di.scus.sed  further 
below,  the  (A)mmission  also  issued  a 
notice  on  February  1. 201 8,  granting 
limited  time  extensions  hut  reipiiring 
compliance  by  March  15.  201  :i  for  the 
hulk  of  the  reijuirement.s  under  the  rule. 
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I.  Overview 

2.  In  this  order,  the  CoininLssion 
clarifies  that:  (1)  Balancing  Authorities 
and  their  Authority  Servic(!S“  will  have 
until  ()()  days  after  ])uhlication  of  this 
order  to  ini])l(!nient  the  validation 
nuiuirements  of()rd(!r  No.  771;  (2) 
validation  of  e-Tags  means  that  the  Sink 
Balancing  Authority,  through  its 
Authority  Service,  must  reject  anv  e- 
I'ags  that  do  not  correctlv  include  the 
('.ommission  in  the  (Xl  field:  ‘  (3)  the 
recjuirement  for  the  Commission  to  he 
included  in  the  (X',  field  on  tin;  e-Tags 
a|)])lies  only  to  e-Tags  cr(!ated  on  or  after 
March  15,  2013:  (4)  the  Commission 
will  de(Mn  all  e-Tag  information  made 
available  to  the  (X)mmission  pursuant  to 
Order  No.  771  as  being  submitted 
jmrsuant  to  a  recpiest  for  privileged  and 
confidential  treatment  under  18  CFR 
388.112;  (5)  the  Commission  is  to  he 
afforded  ac:c:ess  to  the  Intra-Balancing 
Authority  e-Tags  in  the  same  manner  as 
int(!rchange  e-Tags:  and  (0)  the 
reciuirement  on  Balancing  Authorities  to 
ensure  Commission  access  to  (i-Tags 
pertains  to  the  Sink  Balancing  Authoritv 
and  not  otluir  Balancing  Authorities  that 
may  he  li.sted  on  an  e-  l’ag. 

II.  IntrodiH:tinn 

3.  E-'l’ags,  also  known  as  Recpie.sts  for 
Interchange  (RFI).  are  used  to  schedule 
interchange  tran.sactions  in  wholesale 
markets.  Cenerally,  e-Tags  document 
the  movement  of  energv  acro.ss  an 
interchange  over  prescribed  physical 
l)aths.  for  a  giv(m  duration,  and  for  a 
given  energy  j)rofile[s).  and  include 
information  about  those  entities  with 
financial  responsibilities  for  the  receij)t 
and  delivery  of  the  energy.  As  stated  in 
Order  No.  771,  the  Commission 
determined  that  acce.ss  to  complete  e- 
Tag  data"*  will  helj)  the  Commission  in 


-All  Aiilhoi'ilv  .Si'rvici!  is  tlid  "focal  point  lor  all 
inloraclions  u  illi  an  o-Ta"  and  maintains  the  single 
authoritative  "copy  of  record'  for  each  e-Tag 
received."  .See  .VA/f.S'/?  KUictnmic  Tanffiim 
Ftinclioiuil  Sixrrificdlions.  Version  l.S.l.  t.  siiction 
1.4. 1.2.  at  p.  24.  hverv  .Sink  Balancing  ,\nthoritv  is 
responsihli!  for  registering  an  UKl.  of  an  .\uthoritv 
.Service.  I’he  Authoritv  .Service  forwards  all  valid 
received  e-Tag  reipiests  to  each  entitv  idiaitified  in 
the  tran.saction  as  having  "approval"  or  "viewing" 
rights  over  the  reipiest  and  collects  approvals/ 
denials.  The  Authoritv  .Service  them  sinids  final 
disposition  of  the  rec|nesl  to  each  entitv  in  the 
distrihntion  list.  .SV?e  id.  ,\nthoritv  .Services  are 
enrrentiv  provided  hv  a  small  nnmherof 
commercial  software  vendors. 

'  In  previous  times,  the  term  “{;C  "  relmred  to 
those  who  would  he  given  a  carhon  copv:  the  term 
has  Been  carried  over  into  the  electronic  age.  li-Tag 
Authors  mav  incindt!  a  CC  list  (Carhon  Copv  l.isl) 
on  their  e-Tags  specifying  the  entities  that  will  hi; 
jiroviiled  with  a  copy  of  the  e-  Tag  without  being 
given  approval  rights.  .See  NAh.SB  Electronic 
Tagging  T'nnctional  .Specifications.  Version  1.8. 1.1. 
section  1.4.1 1 .  at  p.  :17. 

■•Order  No.  771  defined  "complete  e-'Tags"  for 
purpo.ses  of  this  rulemaking  jiroceeding  as:  (1)  e- 


ils  offort.s  to  dotuct  markut  mani|)ulation 
and  cinti-coinjintitivo  hnhavior,  monitor 
the  ufficioncy  of  the  market.s.  and  hotter 
inform  (Xmimi.s.sion  (lolicie.s  and 
dec:ision-mctking.-'‘ 

4.  A.s  the  (iommi.s.sion  ex|)liuned  in 
Order  No.  771,  the  Oommi.ssion  need.s  e- 
Tag  data  covering  all  tnmsaction.s 
involving  interconnected  entitie.s  listed 
on  the  (!-Tag  hecau.sit  the  information  is 
necessary  to  under.stand  the  u.se  of  the 
interconnected  electricity  grid,  and 
jiarticularly  tho.se  tran.sactions  occurring 
at  interchiuiges.'*  The  Oommi.ssion  also 
found  in  Order  No.  771  th;it  regular 
access  to  e-Tags  for  (lower  Hows  acro.ss 
interchanges  will  make  it  po.ssihle  for 
the  Oommission  to  identifv  or  analvze 
various  behaviors  by  market 
participants  to  determine  if  they  are  part 
of  a  (lotentially  manijiulative 
.scheme(s).'  A.s  demon.strated  by  recent 
investigations  hv  the  (Ximmission's 
Office  of  Enforcement,  for  example,  e- 
'fag  information  can  enable  the 
Commission  to  investigate  whether 
entities  mav  he  engaging  in 
maniiiulative  .schemes  involving  the 
circular  .scheduling  of  imports  and 
exports  into  a  market  to  benefit  other 
(lositions  held  by  these  entities.*'  The 
Commission  also  noted  that  e-Tag 
acce.ss  will  hel])  the  Commission  to 
understaml.  identifv,  and  address 
instances  where  interchange  jiricing 
methodologies  or  scheduling  rules 
result  in  inefficiencies  and  increased 
costs  to  market  participants 
collectivelv.'*  The  Commission  also 
noted  that  acce.ss  to  e-Tag  information 
will  allow  the  Commission  to  determine 
whether  the  reejuirements  of  the 
mandatory  business  practice  standards 
related  to  e-Tags  have  been  met."’ 

5.  In  (Jrder  No.  771 .  the  Commission 
re(|uired  e-Tag  Authors,  through  their 
Agent  Service,  and  Balancing 
Authorities,  through  their  Authority 
Service,  to  take  ajiprojiriate  stejis  to 


Tii<;s  for  intorchimf^o  Ininsiiclions  .schodulod  lo  How 
inlo.  out  of,  or  within  Iho  llnilod  .Status'  portion  of 
thu  Easturn  or  Wusturn  Inturconnuction.  or  into  thu 
Eluciric  Kuliahilitv  Council  of 'Texas  and  from  thu 
Unitud  .Status'  portion  of  thu  Easturn  or  Wusturn 
Inturconnuction.  or  from  thu  Eluctric  Kuliahilitv 
Council  of'Tuxas  into  thu  llintud  .Status'  portion  of 
till!  Easturn  or  Wusturn  Inturconnuction:  and  (2) 
information  on  uvurv  aspect  of  each  such  u-'Ta”. 
including  all  applicahiu  u-'Tag  ills,  transaction 
types,  market  sugmunts.  phvsical  sugmunts,  profile 
sets,  transmission  rusurvations.  and  unurgv 
schudulus.  .Sec  (Irdur  No.  77i.  EEKC  .Stats  Kegs 
'll :ti.:t:t<i at  n.2. 

'Order  No.  771.  T'TiKC  .Stats  tv  Kegs  H  at 

l>  27. 

"  Id. 

'  Id.  1’  28. 

'‘Id.  I’  28,  n.72  (citing  Cila  Ilivvr  Fowvr.  1,1X1.  141 
EEKC  H  lil.i:«i  (21112)). 

•'Id.  1>2!I. 

"‘Id. 


ensure  that  the  Commi.ssion  is  included 
as  an  addres.see  (in  all  e-Tags  fur 
interchange  transactiuns  scheduled  to 
flow  into,  out  of.  or  within  the  United 
States'  portion  of  the  Eitstern  or  We.stern 
Interconnection,  or  into  Electric 
Reliability  (Council  of  Texas  (ER(X)T) 
and  from  the  United  States’  portion  of 
the  Eastern  or  We.stern  Interconnection: 
or  from  liRCXlT  into  the  United  States’ 
liortion  of  the  Eastern  or  Western 
Interconnection."  The  CXimmission 
rcuiuircd  that  the  e-Tag  Authors  include 
the  (Ximmission  on  the  (Xi  list  of 
entitie.s  with  view-only  rights  to  the  e- 
Tags  described  above.  Further,  the 
(Commission  reijuired  that  the  Balancing 
Authorities  (located  within  the  United 
States)  validate  the  inclusion  of  the 
Commi.ssion  on  the  (XC  list  of  the  e-Tags 
before  tho.se  e-Tags  are  electronically 
delivered  to  an  addre.ss  sjiecified  by  the 
(Commi.ssion. 

(i.  Order  No.  771  akso  required  that 
Regional  Transmission  Organizations 
(RTO),  Indeiiendent  System  Operators 
(ISO)  and  their  Market  Monitoring  Units 
(MMU)  shall  he  afforded  access  to 
coinjilete  e-Tags,  upon  recpiest  to  e-Tag 
Authors  and  Authoritv  Services,  suhject 
to  their  entering  into  apjiropriate 
confidentiality  agreements. 

7.  As  noted  above,  nupiests  for 
rehearing  and/or  clarification  of  Order 
No.  771  were  filed  by  four  entities.' ’  In 
addition.  F]M/SFF  filed  a  motion  for 
leave  to  answer  and  answer  in  response 
to  the  recpiests  for  rehearing  and 
c.larilu  ation.  Rule  713(d)  of  the 
(Commi.ssiou’s  Rules  of  Practice  and 
Procedure  jirohihits  an  an.swer  to  a 
recpiest  for  rehearing.’-*  Accordinglv.  we 
will  reject  the  an.swer. 

8.  The  main  concern  raised  by  EEl/ 
NRE(CA  in  its  joint  recpiest  for  rehearing 
and  clarification  pertains  to  the 
recpiirement  that  Sink  Balancing 
Authorities  and  their  Authority  Services 
must  validate  that  the  (Commi.ssion  is  a 
CO  recipient  of  the  e-Tags.’’’  NRECCA’s 
individually  filed  rehearing  recpiest 
cpiestions  the  (Commission’s  legal 
authoritv  to  recpiire  acce.ss  to  e-Tag  data. 
Southern  filed  a  recpiest  for  rehearing 
and  clarification  raising  a  number  of 
issues,  including:  the  responsibilities  of 
Balancing  Authorities  with  respect  to  e- 
Tag  data;  maintaining  the 
confidentialitv  of  e-Tag  data:  the 
applicability  of  the  Final  Rule  to  new  e- 
Tags;  and  what  e-Tag  data  can  be 


' '  III.  1’  1:  see  (dso  18  CT'K  :i()(i.2((l). 
'  -  Id.  E  4 1 . 

'  ‘  .Sec  1111)1(1  1’  1. 

"  18(;er  7i:i((I)  (2(112). 
l-EI/NKI-CA  at  2. 
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riuiiiested  l)y  RTO/ISO  MMUs.  OATl 
filed  a  nuiuost  for  tlarilicatioii  asking 
three  (luestions:  (1)  Wluitlier  the 
rtHjuireineiils  in  tlie  Final  Rule  ])ertain 
only  to  Sink  Balancing  Authorities;  (2) 
what  e-Tag  data  can  he  reijnested  hv 
RTOs.  ISOs,  and  MMUs:  and  (3)  what 
confidentialitv  restrictions  should  apply 
to  such  nupiests.  As  stated  above,  in  this 
order,  the  (’.oininission  will  address  only 
those  issues  that  recpiin;  an  expedited 
respons(!  from  the  (kjinmi.ssion  to  allow 
entities  affected  hy  this  rule  to 
niuhastand  their  obligation  to  ensure 
(’.onuni.ssion  at:cess  to  e-Tag  data  and 
comply  with  tlu;  rule  in  a  timely 
manner.  The  Oommission  will  i.ssue  an 
additional  rehearing  order  in  due  course 
to  address  remaining  issiuxs.  including 
its  legal  authority  to  access  e-Tags. 

III.  Discussion 

/\.  /fef/t/e.s7.s-  for  Extensions  of  Time 

1.  (k)mments 

t).  NRF(]A  iHupiests  that  the 
(Commission  issue  an  interim  order  on 
rehearing  extending  Ortler  No.  771 ’s 
compliance  dciadliiu!  of  March  1.5.  2013 
until  (it)  days  after  the  (Commission  acts 
on  the  merits  of  NRl’C(CA’s  rcupie.st  for 
ndiearing.  1'CF1/NR1'C(CA  also  filed  a 
motion  for  (!X])(!(iite(l  extension  of  tin; 
March  15.  2013  com])liance  deadliiu!. 
asking  that  the  (Commission  grant  the 
motion  hy  February  15.  201 3. 
Specifically.  l'CHl/NRF(CA  ask  tlu; 
(Commission  to  (;xtend  the  (leadline  for 
including  tin;  (Commission  in  the  (C(C 
field  of  tin;  nupusitc!  e-Tags  to  00  days 
after  the;  (Commission  r(!sponds  to  the; 
liCFl/NRF(CA  nupiest  for  reluiaring  and 
clariilcation  and.  if  the  (Commission 
retains  tlu!  validation  nHininmient.  the 
(Commission  should  extend  the  d(;adline 
until  00  days  after  the  North  American 
Fnergy  Standards  Board's  (NAE.SB)  e- 
Tag  |)rotocols  an;  modified  to 
implement  the  nHiuirement."*  Southern 
akso  filed  a  motion  for  (extension  of  time, 
asking  that  tin;  (Commission  extend  the 
effective  date  to  00  (lavs  after  NAESB 
implements  the  revisions  to  its 
protocols  to  automate  the  system 
r(!(iuire(l  to  implement  the  I'inal  Ride. 

2.  (Commission  Determination 


enhance  onr  ability  to  carry  out  our 
regulatory  missions  of  detecting  mark(!t 
mani|)ulati()n  and  inefficient  market 
rules  and  taking  ajiproin  iate  action, 
where  needed,  to  addni.ss  any  such 
problems.  Accordingly,  the  (Commission 
is  averse  to  allowing  any  unnece.ssary 
delays  before  the  re(pnrements  of  Ordm- 
No.  771  become  effect iy(!. 

11.  Nevertheless,  when  the 
(Commission  reviewed  the  nupiests  for 
rehearing  and  for  clarification,  we 
determined  that  some  of  the  rehearing 
r(!(pie.sts  asked  important  (piestions  that 
needed  explanation  luifore  action  could 
he  tak(;n  to  conijily  with  the  rule.  For 
this  reason,  the  (Commission  issniul  a 
notice,  on  Fehrnary  1. 2013.  extending 
th(!  time  until  Balancing  Authorities  are 
to  h(!  rerpiired  to  validate  the  inclusion 
of  the  (Commission  on  e-Tags  until  30 
days  after  the  issuance  of  an  onhir.  this 
order,  which  clarifies  exactly  what  is 
entailed  hy  such  validation.  To  ensure 
that  Balancing  Authorities  have 
sufficient  time  to  implement  this 
rerpiinunent.  this  order  extends  the  lime 
for  Balancing  Authorities  to  comply 
with  the  validation  nupdrement  until  (iO 
(lavs  from  the  date  of  publication  of  this 
order  in  the  Federal  Register. 

12.  (Civen  the  imiiorlance  of  the 
objectives  served  hy  issuance  of  Order 
No.  771 .  onr  notice  of  a  limited  time 
extrmsion  deified  all  other  nupiesled 
time  extensions  and  affirimul  tlu;  time 
deadlines  prescriluul  in  the  Final  Rule 
in  all  other  res|)(u:ts.  Therefore,  given 
our  clarification  in  this  order  of  thi; 
obligations  of  Sink  Balancing 
Authorities  nigarding  the  validation  of 
(Commission  acce.ss  to  e-Tags.  Balancing 
Authorities  will  have  until  (U)  (lavs  after 
publication  of  this  order  to  inpilement 
the  validation  nupdrement.  as  clarified 
below. 

13.  We  also  note  that  nupiests  for 
rehearing  and/or  clarification  do  not  act 
as  a  stay  of  the  compliance  obligations 
jirescrihed  in  final  orders.'''  As  stated  in 
the  February  1. 2013  notice,  full 
compliance  with  all  other  obligations 
under  Order  No.  771  is  nupiinul  hv 
March  15.  2013. 

B.  Be(]iiesls  for  Behenring  and 
(Clarification 


10.  The  (Commission  considers  it 
important  to  begin  obtaining  the  data  on 
i!-Tags  as  .soon  as  jiossihle  .so  that  we 
can  begin  to  analyze  the  data  and 


‘‘•OA'I'I  iIihI  it  |ii<ivi(li!,s  sollwiin!  stiltilioiis 

in  tin;  North  .Aniorican  (UKuav  indiistri .  including 
t!-'ra}i  sorviers  (tliroiiah  O.X’I'I  (((di'l’a}*).  O.A'I'I  stat(!s 
it  also  providos  .\>>(!iit  .Soi  viccis  and  Aiitlioritv 
.SiTvioJs  to  li-'I'afi  Aiitliors  and  Italancina 
Autlionti(!S.  r(!sp(H:tiv(!lv.  .Sec  OA'I'I  at  1. 

'o;i;i/nri:(;a  at  a. 

hi.  at 


1 .  Validation  of  the  (Commission  oti  E- 
Tags 

a.  (Comments 

14.  EEI/NRl'C(Cy\  and  .Southern 
encottrage  the  (Comnfi.ssion  to  eliminate 
the  validation  nupdrement  if  vttlidalion 
tneans  that  the  .Sink  Balancing 
;\uthority  or  its  Authority  .Service 
should  ntject  an  e- Tag  thiit  does  not 


'".s'eo  18  ci'K  7i:i{i!)  (am 2). 


include  the  (Commission  in  tlu!  (CCC 
field.-"  EE1/NR1'C(CA  .md  .Southern  states 
thiit  if  validation  means  rejecting  e-Tags 
that  do  not  include  the  (Comnfi.ssion. 
then  the  (Commission  should  direct  tin; 
industry  to  .idjusl  the  NAE.SB  protocols 
to  enable  iin  iiutomated  jirocess  for 
validation  and  careful  im|)lementiition 
of  the  nupiiremenl.- ' 

15.  According  to  .Southern,  rejecting 
e-Tiigs  that  do  not  (C(C  the  (Commission 
could  result  in  significant  commercial 
and  reliability  (lisripitions.--  EEl/ 
NRE(CA  also  .issert  that  rejecting  e-Tags 
could  disrupt  neces.sary  power 
delivm'ies  and  im|)lementing  the  change 
via  changes  to  the  NAE.SB  e-Tag 
(irolocols  would  avoid  or  minimize 
negative  consrupiences.--*  EEI/NRECCA 
add  that  if  a  Balancing  Authority  or 
Authority  .Service  reject  an  e-Tag  and. 
thus,  the  power  delivery  it  coviu's.  the 
e-Tag  Author's  only  ojition  may  he  to 
recreate  the  e-Tag  if  time  and 
circumstances  ])ernfit.-^ 

1().  EEI/NRECCA  add  that  .Sink 
Balancing  Authorities  and  their 
Authority  .Services  may  mistakenly 
reject  an  e-Tag  and  as.socialed  delivery 
in  error,  when  in  fact  the  jiarticnlar  e- 
Tag  is  not  nupiired  to  he  (C(C'(1  to  the 
(Comnfi.ssion.  such  as  for  an  internal  or 
international  transaction.-"’  EE1/NRE(CA 
slate  that  developing  and  im])lementing 
such  a  change  to  NAE.SB  jirotocols 
would  take  more  time  than  the  March 
15.  2013  im])lemenlation  deadline 
allows.  ])ossihly  a  year  or  more, 
esiiecially  if  NAl'C.SB  addresses  e-Tag 
issues  other  than  validation.-"  .Southern 
.states  that,  at  most,  the  (Commission 
should  nupiire  the  Authority  .Services  to 
add  the  CCommission  to  the  (C(C  field, 
when  appropriate,  but  states  that  even 
this  effort  will  nupiin;  a  reasonable 
amount  of  time  to  provide  for  software 
changes  and  implementation.-" 

1).  (Commission  Di’termination 

17.  The  (Commission  has  been  asked 
to  clarify  whether  the  Commission’s 
directive  in  Order  No.  771  (that 
Balancing  Authorities,  through  their 
Authority  .Services,  validate  that  the 
(Commi.ssioii  he  given  access  to  e-Tags) 
reipiires  rejection  of  e-Tags  that  fail  to 
include  the  (Commission  on  the  (C(C  list 
as  nupiired.  or  merely  nupiires 
Balancing  Authorities  to  notify  the 
(Comufi.ssiou  that  the  e-Tag  Author  has 
failed  to  iuclude  the  (Commission  on  an 


I'lCl/NKllO.A  at  4:  .Soutliiirn  al  .l-li. 
I'll/NKKCA  al  2:  .Soulliarii  al  (>. 

--  .Soulhcaii  at  li. 

-  'HKI/NKHCAal  2.4. 

-'Id.  al  7. 

-■  Id. 

Id. 

-'  .Soiilharn  al  (i. 
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e-'I’ag.  VV(;  also  have  been  asked  to 
abandon  or  delay  this  riniuireinent,  if 
validation  means  that  tags  that  fail  to 
include  the  (]ommission  on  the  list 
an;  to  be  r(;jected. 

18.  Our  re(iuin;m(;nt  in  Order  No.  771 
for  validation  of  e-Tags  l)y  Oalancing 
Authorities,  through  their  Authority 
S(;rvi(:es,  means  that  balancing 
Authoriti(;s  are  to  rej(;ct  (;-Tags  that  fail 
to  include  the  (X)mmis.sion  on  the  (](] 
list  and  not  im;rely  notifv  the 
(’.ommi.ssion  that  this  re(|uirement  has 
not  been  met;  the  (X)mmission‘s 
objective  is  to  gain  access  to  the  e-Tags 
covered  by  the  Final  Rule.  Furth(;rmore, 
we  reject  the  suggestion  that  we 
abandon  this  re(|uirement  as  the 
(Xnmnission  is  intere.sted  in  actuallv 
obtaining  access  to  the  information  and 
is  not  merely  interested  in  compiling  a 
list  of  those  that  fail  to  provide  the 
r(;(iuired  access  to  the  information. 
Without  a  validation  process  in  jdace. 
the  Commission  would  need  to  em])lov 
additional,  less  efficient  cliecks  to 
ensure  that  the  (k)inmission  is  obtaining 
consistent  acce.ss  to  all  r(;levant  e- 
Tags.^» 

lU.  \V(;  also  reject  tin;  suggestions  hv 
Id'd/NRFXTX  and  Southern  that  we 
should  delay  im])lementation  of  the 
validation  n;(iuirement  until  such  time 
as  the  industry,  through  NAFSB,  can 
develop  a  formalized  automated 
])rocess.  While  we  have  no  objection  to 
the  industry  formalizing  the  manner  in 
which  validation  will  he  perform(;d  hv 
asking  NAFS13  to  develo|)  a  standard 
covering  this,  we  are  nnwilling  to  allow 
such  a  ])roce.ss  to  delay  ('.onunission 
acce.ss  to  this  important  information 
and,  accordingly,  decline  to  defer 
com])liance  until  the  develo])ment  of  a 
formal  NAFSB  business  practice 
.standard  on  this  topic.--' 

20.  Additionally,  as  discus.sed  above, 
the  Commission  has  already  ])rovided 
Balancing  Authorities  (and  their 
Authority  Services)  with  an  extension  to 
accommodate  their  devising  a  .system  to 
comply  with  the  reiiuirement  that  thev 
mu.st  validate  Commission  acce.ss  to  e- 
'I’ags  until  00  days  after  the  publication 
of  this  order.  By  extending  the 
validation  re(juir(;ment  for  Balancing 
Authorities  until  00  days  after  the 
publication  of  this  order,  rather  than 


Ni;illi(M'  till!  l‘'iiiiil  Kul(!  nor  this  or(l(!r  |)ri!(:lii(li! 
.Sink  ISalancin;^  Aniliorilins  and  lludr  Autlioritv 
.S(!rvi(:(!s  Irom  oonldning  and  aarni!inf>  on  llin  1h!sI 
wav  to  ini|)l(Mn(!nl  tlio  validation  n!C|ninannnt 
within  tiu!  timo  limits  providod  by  this  ord(!r. 

notn.  liow(!V(!r,  that  in  its  comnumts  I'dtid 
on  March  2li.  21)12.  in  rnsponsn  to  the  Notice  ol 
Pro|)osed  Knlemakin^  in  this  proc(!eding.  NAlv.Sli 
stated  tliat  tliere  may  Im;  "lairly  simple  technical 
approaches"  to  iiukS  the  (iommission's  rt!(|ue.st  to 
recinve  all  e-'I'a^s  used  to  scluidnie  the  transmission 
of  power. 


March  1.5,  2013  (the  im])lementation 
date  for  aspects  of  Ordttr  No.  771 ),  we 
are  |)roviding  e-T;ig  Authors  and 
Balitncing  Authorititts  a  testing  ])eriod 
before  all  retpiirttimtuts  of  Order  No.  771 
takt;  effect,  ntiring  this  testing  period,  e- 
Tag  Authors  will  ht;  tthh;  to  comi)lv  with 
the  Final  RuU;  without  concern  ovttr 
whether  their  e-'I’ags  will  he  rejectt;d. 
Also  during  this  ])eriod,  the  Bahmcing 
Atithorities  (through  their  Autlioritv 
.Service)  c<m  assess  e-Tags  submitted  hv 
e-'I'ag  Authors  after-the-fact  and  alert  e- 
Tag  Authors  to  jiractices  that  would 
result  in  r(;jection  once  the  validation 
mechanisms  are  in  place.  Accordingly, 
we  believe  this  staggered  ajiproach  will 
allow  for  the  development  of  an 
automated  jirocess  and  limit  any 
operational  or  reliability  issues 
a.ssociated  with  validation  refiuirements 
by  giving  e-Tag  Authors  and  Balancing 
Authorities  time  to  familiarize 
themselves  with  the  jirocess  of 
jiroviding  the  Commi.ssion  with  acce.ss 
to  e-Tags,  ]irior  to  all  of  the 
reejuirements  of  Order  No.  771  taking 
effect. 

21.  In  its  comments,  OA'I'I  states  that 
it  plans  to  offer  additional  automated 
functionality  to  Balancing  Authorities  to 
further  (;nahl(;  them  to  satisfv  th(;ir 
obligations  under  the  I'diial  Rule. 

OATI  further  notes  that  .scoj)ing. 
d(;velopment,  testing,  training  and 
deployment  of  automat(;d  functionality 
typically  r(;ciuire.s  at  lea.st  four  we(;k.s, 
and  .sometimes  long(;r,  de])ending  on  the 
particular  .s(;rvice.  "  .Staffs  research 
indicates  that  the  vast  majority  of 
Balanc:ing  Authorities  (i.e.,  135  out  of 
148  total  Balancing  Authorities 
registered  in  the  OATI  wehR(;gistry)  rely 
on  OA'fl  to  provide  their  Authority 
.Service;  nine  Balancing  Authorities  relv 
on  another  e-Tag  service  jirox  ider;  thn;e 
do  not  have  a  registered  Authority 
.Service;  and  tme  a])j)ears  to  provide  its 
own  Autlioritv  .Service.-'^  Given  the 
extension  of  time  granted  with  regard  to 
the  validation  reciuirement.  we 
antii;i])ate  that  Balancing  Authorities 
and  their  Authority  .Services  will  Ik;  able 
to  validate  the  Gommission’s  inclusion 
on  e-Tags  once  this  recjuirement  takes 
(;ff(;ct. 

2.  Brosiiective  Effect  of  Ord(;r  No.  771 
a.  (Comments 

22.  EE1/NRE(;A  and  .Southern  .seek 
clarification  that  the  reciuirement  to  GG 
the  Gommission  on  e-'l’ags  ajiplies  onlv 
to  e-Tags  cr(;at(;d  starting  on  or  after  the 


"'OATI  at  2. 

"1(1.  al  2. 

"-11it!si!  n^ui  (!s  arc  hasail  on  stall  analysis  of  llm 
OyVI'l  woliRoaisIrv.  or  NAK.SH  lihiclrit:  huluslrv 
Kosi.siry.  puhlislnsl  on  Fnhniary  22.  2()i;i. 


Order  No.  771  compliance  date,  not 
ones  created  prior  to  the  complianct; 
date  even  if  covering  d(;liverie.s 
occurring  after  that  datt;.-'  *  EE1/NRE(]A 
and  .Southern  note  that.  und(;r  the 
curr(;nt  NAE.SB  protocols,  an  e-Tag 
cannot  ht;  modified  after  it  hits  lK;(;n 
cr(;ated.  Then;fore.  EEI/NREGA  argue 
that  modification  of  e-Tags  cr(;ated  prior 
to  the  compliance  dtitt;  for  deliverv  ;ift(;r 
the  compliance  date  would  (;ntail 
t(;rminating  or  recreating  the  e-Tags.  *•* 
.Southern  argues  that,  if  all  e-Tags 
already  gem;rated  h(;fore  the  effectivi; 
date  oi  the  Final  Rule  mu.st  he  stojijied 
and  regenerated  when  the  new 
recjuirianents  become  effective,  the 
result  will  he  ma.ssive  di.sruption  of 
physical  power  transfers. 

h.  Gommission  Determination 

23.  We  clarify  that  the  refiuirement  for 
the  Gommission  to  he  included  in  the 
GG  field  on  the  e-Tags  ajiplie.s  only  to 
e-Tags  created  on  or  after  the 
compliance  date  of  Order  No.  771  (i.e., 
March  15.  2013).  Accordingly,  pre- 
exi.sting  e-Tags  do  not  need  to  he 
.sto])])ed.  iT;generated,  or  otherwise 
modified. 

3.  (ionfidentiality  of  E-Tag  Data 
Provided  to  (Commission 

a.  (lomments 

24.  EEI/NREGA  encourage  the 
('.ommi.ssion  to  ensuri;  that  its  recentlv 
revised  regulations  for  privil(;ged  and 
confidential  information  at  18  GFR  Part 
388  will  not  inadvertentlv  create  anv 
prohl(;!ns  for  protecting  the 
confidentiality  of  e-Tag  data.  EEI/ 
NRE(CA  argue  that,  as  amended,  18  GFR 
388.112(h)(1)  generally  recjuires  ])arties 
filing  (  onfidential  information  to 
identifv  the  filing  as  containing 
confidential  information  with  certain 
markings  on  each  ])age  and  justification 
for  nou-reh;ase  and  other  requirements 
that  are  not  workable  in  the  e-Tag 
context.*^ 

25.  .Similarly,  .Southern  asks  the 
Gommi.ssion  to  clarify  that  Balancing 
Authorities  are  not  obligated  to  j)ut  a 
“confidentiality  .stamp"  on  e-Tags.  as 
reejuired  for  documents  to  pr(;vent  them 
from  disclosure.  *“  EEI/NRE(CA  and 
.Southern  a.sk  the  Gommission  to  s])(;cify 
that  it  will  handle  all  e-Tag  information 
as  iiontidential  without  the  n(;ed  to 
comply  with  the  r(;(iuirem(;nts  of  .s(;ction 
388.112  of  the  (Commission’s  regulations 
and  that  the  Gommi.ssion  will  not 


“  l•;|■;l/NKI■;(;,•\  nt  a:  .SouIIum-h  Coinpiinics  al  7. 
"  FKI/NKKCA  al  (I. 

.Soiiilunn  al  7. 

"■  i;ki/nri-:(:a  ai  .s. 

"■/f/.  al  10, 

Id.  al  ;i.  8. 
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ndea.se  the  iniorniation  to  third  parties 
in  respon.si!  to  a  FOIA  recpKist  without 
first  notifying  tlie  e-Tag  Author  and 
giving  tlie  e-Tag  Antlior  adecpiate  time 
to  respond  to  the  retpiest  hy  jnstilving 
non-disclosure. RRl/NRRCA  add  that 
any  inldrination  the  author  identiluts  as 
confidential  is  protectcul  hv  a 
confidentiality  agnuiinent  if  it  is 
relea.stul  in  respon.se  to  a  FOIA  nuiuest. 

2(>.  Southern  asks  the  ('.omnnssion  to 
clarify  that,  once  e-Tag  information  is 
providtul  to  the  (Commission,  it  meets 
the  recinirements  of  exemption  4  under 
FOIA.  as  it  is  information  that  would  lx; 
otherwise  privileged  or  confidential.’*" 

In  addition.  Southern  states  that 
Balancing  Authorities  should  not  he 
liable  for  any  disclosure  of  confidential 
e-Tag  information,  including 
inadvertent  publication  of  e-Tag 
information  by  a  recipient  of  e-Tag  data 
under  Order  No.  771  and  j)ublication  of 
(vTag  data  subject  to  FOIA.*' 

1).  (Commission  Determination 

27.  In  light  of  the  coiuxa  ns  rai.sed  hy 
FF1/NRF(CA  with  respect  to  claims  of 
privilegixl  or  confidential  information, 
the  (Commission  will  handle  e-Tag 
iidormation  as  privileged  or  confidential 
nnd(!r  .section  888.112  of  the 
(Commission's  regulations  without  the 
need  for  e-Tag  Authors  and  Balancing 
Authorities  to  include  certain  markings 
rcupured  under  section  888.112(1)1(1)  of 
the  (Commission's  regulations.*-  In  other 
words,  the  (Connni.ssion  will  deem  e- 
Tags  made  available  to  the  (Commission 
under  Order  No.  771  as  universally 
being  provided  subject  to  a  nupie.st  for 
confidential  treatment  and  e-Tag 
Authors  do  not  need  to  se|)arately  make 
a  retpiest  for  confiilential  treatment  in 
each  instance  for  this  to  apply.  This 
does  not.  however,  foreclose  the  rights 
of  persons  to  make  a  request  for 
disclosure  of  this  information  under  the 
Freedom  of  Information  Act  and  the 
l)rovisions  of  18  (CFK  888.108. 


‘■'lCI';i/i\Kl'X:.\  ill  10;  .Smilhmi  iit  a.  0. 

^".Soiilluini  ill  a.  H. 

Id.  ill  <1. 

■*-  .S(!i:li(iii  aKH.l  12(l>)(  1)  ill  llui  Ciiniinissiiin’s 
riigiiliiliiins.  IK  CKR  aKK.  I  I2(l))(  I ).  iiH|iiinis.  iiiniing 
Ollier  niiillers.  corliiiii  iniii'kiii}>s  In  lie  pliiceti  on 
"ilocuiiuMils"  Ihiil  iii'i!  Hied  willi  llie  Coininissioii. 
S|ie(:irii:iill\ .  seclion  aKK.l  ia(l))(1)  provides;  "A 
person  reipiesliiie  iliiit  ii  docuineiil  liled  willi  llie 
(loininissioii  be  Ireiiled  iis  privileged  or  (Idl  nuisl 
desieiiiile  Ihe  d(M;uinenl  iis  privileged  or  (.'KM  in 
iiiiikine  ill!  elecironii:  filine  or  cleiirlv  indiciile  ii 
reipiesi  lor  such  IreiilnienI  on  ii  piiper  liliii}*.  I'lie 
header  ol  llie  lirsi  paee  ol  Ihe  cover  sheel  or 
Iriiiisniilliil  leller  and  ol  llie  pa^es  or  porlions  ol  Ihe 
dociiineiil  lainlainiiie  inaleriiil  lor  which  privile^ted 
IreiilnienI  is  claimed  should  he  cleiirlv  marked  in 
ImiIiI.  uipilal  lellerin^.  iiidicaline  ihiil  il  conlains 
privileged,  coniidenlial  iind/or  Oriliuil  Knergy 
hilnislriicliire  Inrormalion.  iis  appropriale.  iind 
markel  □  1)0  NO  T  RKKK.\.SK.  □" 


28.  We  decline  to  specify,  as 
recpiested  hy  Southern,  that  e-T:ig 
information  provided  to  the 
(Commission  meets  the  recpiirements  of 
exemption  4  of  FOIA  hecan.se  it  is 
information  that  would  he  otherwise 
privileged  or  confidential.  (Order  No. 

771  acknowledged  that  .some  of  the 
information  contained  in  the  e-Tags  is 
likely  to  he  commercially  .sensitive  and 
that  disclosure  of  such  data  may  result 
in  competitive  harm  to  market 
|)articipants  and  the  market  as  a  whole 
without  rea.sonahle  confidentiality 
restrictions.*  ‘  To  the  extent  a  person 
files  a  nupiest  to  obtain  e-Tag  data  from 
the  (Commission  under  the  Freedom  of 
Information  Act  (FOIA),  we  expect  that 
any  commercially-sensitive  e-Tag  data 
would  he  protected  from  disclosure  if  it 
satisfies  the  recpiirements  of  FOI A's 
exem))tion  4,  which  protects  trade 
secrets  and  commercial  or  financial 
information  that  is  privileged  or 
confidential.**  Nonetheless,  such 
requests  must  be  evaluated  on  a  ca.se-hv- 
case  basis  and  we  cannot  ])eremptorilv 
foreclo.se  such  retpiests,  as  recpiested  by 
Sontbern. 

2‘).  In  addition,  we  find  that, 
consi.stent  with  the  |)rocedures  .set  forth 
in  .section  888.112(d)  of  the 
(Commission’s  regulations,  the 
(Commission  will  not  relea.se  e-Tag 
information  to  third  parlies  in  response 
to  a  FOIA  recpiest  without  first  notifving 
the  e-Tag  Author  and  any  relevant  Sink 
Balancing  Anthoritv  and  giving  the  e- 
Tag  Author  and  any  Sink  Balancing 
Authority  an  opportunity  (at  least  five 
calendar  days)  in  which  to  comment  in 
writing  on  the  recpiest.  If  the  e-Tag 
Author  objects  to  the  release  of  e-Tag 
information,  and  if  the  (Commission  or 
an  approjiriate  (Commission  official 
determines  that  such  information 
should  be  released,  notice  will  he  given 
to  the  e-Tag  Author  no  less  than  five 
calendar  days  before  disclosure, 
pursuant  to  section  888.112(e)  of  the 
( Com mi.ssi on’s  regulations. 

80.  As  to  Southern’s  recpiest  that  we 
determine  that  Balancing  Authorities 
will  not  be  beld  liable  for  inadvertent 
disclosure  of  confidential  e-Tag 
information,  we  will  address  this 
recpie.st  in  onr  further  rehearing  order. 

4.  Internal  F-Tags 
a.  (Comments 

81.  FFl/NRFC-A  ask  the  (Commission 
to  clarify  that  it  is  not  seeking  e-Tags 
that  are  used  within  a  Balancing 
Authority  for  internal  jiurposes.  such  as 
where  there  is  only  one  “])arty"  to  an  e- 


■•■‘Orilor  Nil.  771.  KKRC  .Sliils  S;  Rugs  11  ;il.3;i‘l  ill 
r  .3K. 

Id. 


Tag.*’’  FEI/NRFfCA  state  that  such  e-Tags 
are  often  used  hy  conqianies  and 
cooperatives  to  manage  their  internal 
systems  within  their  service 
territories.*" 

1).  (Commission  Determination 

82.  As  noted  above.  e-Tags  are  used  to 
.schedule  interchange  transactions  in 
wholesale  markets,  which  are  defined  as 
“|a|n  agreement  to  transfer  energy  from 
a  .seller  to  a  huver  that  crosses  one  or 
more  Balancing  Authority  Area 
hoimdaries.”  *'  However,  in  j)ractice.  as 
noted  hy  El'Ci/NRl'C(CA,  e-Tags  can  also  he 
used  to  schedule  internal,  or  Intra- 
Balancing  Authority,  transactions. 
Business  practice  standards  related  to 
Intra-Balancing  Authority  e-Tags  are  the 
same  as  the  standards  that  apply  to  e- 
Tags  that  cross  Balancing  Authority 
Area  boundaries.*"  As  sucb,  we  find 
that  treating  Intra-Balancing  Autbority 
e-Tags  in  the  .same  manner  as 
interchange  e-Tags  would  be  consi.stent 
with,  and  least  disruptive  of,  established 
indu.strv  practice  and  fall  within  the 
categories  of  e-Tags  that  we  recpiired  to 
he  made  available  to  tbe  (Connni.ssion  in 
Order  No.  771.  Therefore,  we  clarify  that 
e-Tag  Authors,  through  their  Agent 
.Service,  mu.st  include  the  (Connni.ssion 
on  the  (C(C  list  of  entities  with  view-onlv 
rights  for  all  e-Tags  covered  hy  the  Final 
Rule,  which  include  intra-Balancing 
Anthoritv  e-Tags  of  the  tv])!!  described 
by  EEI/NR1-C(CA. 

88.  Additionally,  recpiiring  that  all  e- 
Tags,  including  Intra-Balancing 
Authority  e-Tags,  include  the 
(Commission  on  the  CC  list  simjilifies 
compliance  with  the  recpiirements  of 
Order  No.  771  for  e-Tag  Authors  and 
Sink  Balancing  Authorities. 

Specifically,  if  the  (Connni.ssion  created 
an  exce])tion  whereby  a  limited  numher 
of  Intra-Balancing  Autbority  e-Tags  do 
not  include  the  Commission  on  the  CC 
list,  then  Balancing  Authorities  would 
need  to  take  additional  steps  to  ensure 
that  their  validation  ])roce(lures  did  not 
incorrectly  reject  these  e-Tags.  .Simplv 
])nt.  hy  not  allowing  this  exception  for 
intra-Balancing  Authority  e-Tags, 
Balancing  Authorities  with  validation 
responsibilities  would  simplv  check 


'■KKI/NRKC.Val  K, 

»■  Id.  ill  It. 

‘'.S'l'c  Orclur  No.  771.  I’KRC;  .Sliils  S;  Ro^s  1|  .'11. 33!) 
ill  I’  3  II. K  (oiling  NKRCi's  (dassaiy  oj  Terms  I’sed 
in  Itelidliility  Slnndnrds  [up(\ii[ed  Novomhor  13. 
20121.  (iv(dlnl)li:  (Il  hlli)://\v\vw.nen\i:om/liles/ 
Clossmy  oljl'ernis.ixlll. 

"'In  |)iii'li(;iiliii'.  lilt!  N.AK.Sll  Wholii.siili!  llnclrii: 
QiiiiilranI  (WKQ)  Hiisinoss  I’liiclico  .Slaniliiiils 
(Ciooiilinali!  Inlorchangii)  roiinirianoni  ()()4-l.l 
|)i(ivi(l(!,s  llial  "|l|o  Ihc!  o.xlonl  llial  inlra  HA 
li’iinsaclions  art!  suhinilloil  as  a  RKl.  Iliosi! 
Iransaclions  will  ho  siihjocl  lo  all  provisions  otihis 
Hiisinoss  I’l'iiolico  Sliiniliiitl  \Vl';Cj-()04.” 
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only  the  (Xl  list  of  an  e-Tag  to  see  if  the 
(ioinmission  is  included.  If  an  Intra- 
Halancing  Authority  excei)tion  were 
created.  Balancing  Authorities  with 
validation  r(;s])onsil)ilities  would  first 
need  to  ch(u:k  the  market  and  |)hysical 
.segments  of  an  e-Tag  to  s(U!  if  ihev  im;t 
additional  criteria,  and  then  check  to 
.si!e  if  the  (iommission  is  included  on 
tlui  (Xi  list.  Likewi.se,  (!-Tag  Authors 
would  have  to  d(!V(;lo|)  additional 
procedurtis  to  ensure  an  Intra-Balancing 
Authority  (!Xce])tion  was  appropriately 
im])h!menled. 

.5.  Balancing  Authorities 
a.  (iomments 

34.  OATI  states  that  Order  No.  771 
creates  certain  obligations  on 
“Balancing  Authorities”  and  notes  that 
mnltij)le  Balancing  Authorities  can  be 
listed  on  a  single  e-Tag.  OATI  seeks 
clarification  that  the  Final  Rule  refers  to 
the  Balancing  Authority  serving  as  the 
.Sink  Balancing  Authority  and  providing 
e-Tag  Authority  .S(;rvic(;s  for  the 
particular  e-Tag  transaction,  rather  than 
to  other  Balancing  Authorities  that  may 
1)(!  listed  on  the  e-Tag.*'’ 

1).  Oommissiou  Dcitermination 

35.  Order  Nt).  771  im])o.ses  certain 
r(;(pur(!ment.s  on  Balancing  Authorities 
located  within  the  United  .States  with 
respect  to  ensuring  Oommission  access 
to  e-Tags."’"  In  resjxuise  to  OA'ITs 
(juestion.  we  clarify  that  tin; 
retpiinnnents  on  Balancing  Authorities 
to  ensure  Oommission  acce.ss  to  e-l’ags 
relate  only  to  the  Sink  Balancing 
Authority  on  an  e-Tag  and  not  to  other 
Balancing  Authorities  that  may  he 
included  on  an  e-Tag.'’* 

The  (A)mmission  orders: 

The  (iommission  hereby  grants 
rehearing  in  ])art,  and  denies  rehearing 
in  ])art.  as  discus.sed  in  the  body  of  the 
order. 

^'’OATI  ill  (>. 

-■",SV?c  OrdcM-  No.  771.  I'KKC  .Sliil.s  S 
ill  1’  S'l:  Ut  Ci'R  :ai(i.2((l). 

■'  Sat!.  (•.<>..  NAKSH  Whohisalo  Khudric  Qiuulnint 
(\VI;Q)  Uusino.ss  I’raclict!  .Staiulards  (CoordinaU! 
Iiiliachanf’id  roiiuinanoiil  004-1  (  ".All  i'i!(|ii(!.sls  to 
iniplomonl  l)ilal(!ral  Inloitdianf^i!  *  *  *  holwiaai  a 
.Souri:(!  HA  and  .Sink  HA.  whiiri!  onn  or  both  HAs  am 
localiul  in  intlinr  tlin  Haslcnii  or  \V(!slnrn 
lnl(!r(:onncK:lion.  .shall  Ix!  accoinplishnd  hv  Iho 
sninnission  of  a  coinphUiKl  and  accnrati!  kk'l)  to  llio 
.Sink  HA's  r(!<^ist(!r(!d  o-Taf’ Aniliorily  .Sia  vicn")  and 
mepnriannnt  004-2  ("Until  otlna'  miMiis  an;  adoptcal 
hv  NAIkSH.  till!  priinarv  innthod  ot  snhinitting  thn 
Kid  shall  hi!  an  n-Taf!  connmmioalod  to  and 
inanaj^nd  hy  tiui  Sink  HA's  mj^istornd  n-'i’a" 
anthoritv  sorvion  nsin<^  protocols  compliant  with 
till!  Vnrsion  I.K.l  Kloctronic  Tagging  i''nnctional 
.Spncilication."  (Kmphasis  added.)).  Saa  NAK.SH 
Wliolosali!  IXncIric  Quadrant  (WliQ)  Husinnss 
I’ractici!  Standards  (Vnrsion  OOH).  inililislind  |nly  ill. 
2012. 


By  till!  (lonunissioo. 

Nallianii;l  I.  Davis,  Sr., 

Deputy  Sacraltiry. 

Il'K  Doc.  20 1  S-O.SH.'iO  Kilnd  ;t-i;i-i;i:  K;4.'‘>  am) 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  58 

[Docket  No  EOUST  102] 

RIN  1105-AB17 

Application  Procedures  and  Criteria  for 
Approval  of  Nonprofit  Budget  and 
Credit  Counseling  Agencies  by  United 
States  Trustees 

AGENCY:  Lxecutive  Office  for  United 
.States  Trustees  (“EOUST"),  [ustice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  ("rule”)  sets 
forth  jirocedures  and  criteria  United 
.States  Trustees  shall  u.se  when 
determining  whether  a|)|ilicant.s  seeking 
to  become  and  remain  approved 
nonprofit  hndgtit  and  credit  counseling 
agencies  ("credit  counstiling  agencies” 
or  "iigttncies”)  satisfy  all  pritnupiisites  of 
the  United  .States  Code,  as  implemented 
under  this  ruli!.  Under  the  current  hiw. 
an  individual  may  not  he  a  debtor  under 
title  11  of  the  United  States  Uode.  unless 
during  tlu;  18()-dav  period  prticeding  the 
date  of  filing  a  himkru])tcy  petition,  the 
individuiil  receives  adecpiate  counseling 
from  a  credit  counseling  agency  that  is 
a])])roved  by  the  United  .States  Trustee. 
The  current  law  (tmiiminites  mandatorv 
jirerecjuisites  and  minimum  stiuidards 
applicants  seeking  to  become  approved 
credit  counseling  agenciits  must  meet. 
Under  this  rule.  United  .States  Tru.stees 
will  approve  applicants  for  inclusion  on 
])uhlicly  availahhi  agency  lists  in  one  or 
more  federal  judicnal  di.stricts  if  an 
applicant  establishes  it  meets  all  the 
riHpiirements  of  the  United  .States  (ioile, 
as  implemented  under  this  rule.  After 
obtaining  such  ai)proval,  a  credit 
counseling  agency  shall  he  authorized  to 
])rovide  credit  counseling  in  a  federal 
judicial  district  during  the  time  the 
agency  rem.iins  iipproved. 

EOU.ST  intends  to  add  to  its 
regulations  governing  credit  conn.seling 
iigencies,  two  new  jirovisions  not 
])reviou.sIy  included  in  the  projiosed 
rule  on  this  subject.  A  mnv  .section 
58.1  7(c)(1 1 )  will  retpiire  iigtiiicies  to 
notify  the  United  .States  Trn.sttu:  of 
certain  actions  ])ur.su;mt  to  11  U..S.(;. 

Ill  (g)(2)  or  other  consumer  protection 
statutes,  such  as  an  entry  of  judgment  or 
mediation  award,  or  the  agency's  entry 
into  a  settlement  order,  consent  decree, 
or  assurance  of  voluntary  compliance. 


The  second  provision  will  amend 
.section  58.2()(j)  to  reciuire  an  agency  to 
assist  an  individual  with  limited 
English  proficiency  by  exj)editiously 
dir(!cting  the  individual  to  an  agency 
that  can  provide  counseling  in  the 
language  of  the  individual's  choice. 
Becau.M!  these  ])rovi.sions  wt!re  not 
discusstul  in  the  ])ropo.sed  rule 
])uhlished  on  February  1. 2008.  EOU.ST 
will  ])uhli.sh  auoth(!r  Notict;  of  Froposed 
Rulemaking  reejuesting  public  comment 
with  r(!spect  to  the.se  two  provisions. 
DATES:  Effective  Dote:  This  rule  is 
effecti\'e  April  15,  2013. 

ADDRESSES:  EOU.ST.  441  (',  Street  NW.. 
.Suite  8150,  Washington,  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  .Solomon,  A.ssistant  Director  for 
Oversight  on  (202)  307-2829  (not  a  toll- 
fret;  numher),  Wendy  Ti(;n,  Dei)uty 
A.ssistant  Director  for  Oversight  on  (202) 
307-3898  (not  a  toll-free  numher).  or 
Litrry  Wahk|ui.st.  Office  of  the  Cieneral 
Counsel  on  (202)  307-1399  (not  a  toll- 
free  numher). 

SUPPLEMENTARY  INFORMATION:  On  |uly  5, 
2008.  EOU.ST  ])nhli.shed  an  interim  final 
rule  entitled  Application  Procedures 
and  Ciiteria  for  Approved  of  Nonprofit 
Pnd<iet  and  Credit  Counseling  Agencies 
and  Approved  e)f  Prendelers  of  ei  Pensenial 
Fineine.ied  Meniei>>einent  Instrue:tie)neil 
Cenirse  hv  I  heiteei  Steite;s  Trnste;es 
(“Interim  Final  Rule”).  71  FR  38.078 
duly  5.  2008).  Dm;  to  the  necessity  of 
tiuicklv  (;.stiihlishing  a  regulation  to 
govern  the  cr(;tli1  ctiimseling  application 
proc(;.ss.  EOU.ST  promulgated  the 
Interim  Final  Rule  rather  than  a  notice 
of  proposed  rulemaking  (”])ro])o.sed 
rule”).  On  February  1.  2008.  at  73  FR 
8.082.  EOU.ST  published  it  pro])o.st;d 
rule  on  this  topic  in  an  effort  to 
maximize  public  inj)ut.  rather  than 
liuhlishing  a  final  rule  after  publication 
of  the  Interim  Final  Rule.  Before  the 
comment  p(;riod  closed  on  April  1. 

2008.  EOU.ST  received  forty  .seven 
comments.  The  comments  received  and 
EOU.ST's  resjjon.ses  are  di.scus.sed 
below.  This  rule  finalizes  the  pro|)o.sed 
rule  with  changes  that,  in  .some  cases, 
reduce  the  burden  on  credit  coun.s(;ling 
agencii;.s  while  maintaining  ad(;(|uat(; 
protections  for  consumers. 

This  ruh;  implements  the  credit 
counseling  .s(;ction.s  of  the  Bimkru|)tcy 
Ahnst;  Prevention  and  Consumer 
Protection  Act  of  2005  (“BAPCPA”), 
Public  Law  109-8.  119  Stat.  23.  37.  38 
(April  20.  2005),  which  an;  codifi(;d  at 
11  U.S.C.  109(h)  and  111.  Effective 
October  17.  2005.  an  individual  may  not 
he  a  debtor  under  title  11  of  the  United 
.States  Code  unle.ss  during  the  180-day 
period  ])receding  the  date  of  filing  a 
lhankruptcy  petition,  the  individual 
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receives  adequate  coun.seling  from  an 
aj)j)roved  credit  counseling  agency.  11 
II.S.C.  l()9{h)(l)  and  111:  .see  also  H.R. 
Rej).  1();)-31.  j)t.  1  at  2  (providing  that 
the  Oankruj)tcy  (-otle  "iiKpiires  debtors 
to  nH:eive  credit  counseling  before  they 
can  b(!  eligible  for  bankruptcy  relief  so 
that  they  will  make  an  informed  choice 
about  bankruj)tcy.  its  alternatives,  and 
conscHiuences”). 

S(!ction  111(1))  of  title  11,  United 
States  Code,  governs  the  approval  by 
United  States  Trustees  of  credit 
coun.seling  agencies  for  inclusion  under 
11  U.S.C.  111(a)(1)  on  publicly  available 
agency  lists  in  one  or  more  United 
States  district  courts.  Section  111  of  title 
11  j)rovides  that,  in  applicable 
jurisdictions,  a  United  States  Trustee 
may  ap|)rove  an  aj)j)licalion  to  become 
an  apj)roved  credit  counseling  agency 
only  after  the  United  States  Trustee  has 
thoroughly  reviewed  the  applicant's  (a) 
(lualifications.  and  (b)  services.  11 
U.S.C.  lll(t))(l).  A  United  States 
Trustee  has  statutory  authority  to 
recpiire  an  applicant  to  provide 
information  with  respect  to  such  review. 
I(L  FOUST  reserves  the  right  to  ])ublish 
on  its  public  Web  site  non-confidential 
business  information  relating  to  credit 
counseling  agencies,  including  contact 
iiddrmation.  counseling  services 
provided,  language  sup|)ort  .services 
offered,  and  fees  charged  for  services. 

After  com])leting  that  thorough 
review,  a  United  States  Trustee  may 
approve  a  credit  counseling  agency  only 
if  the  agency  establishes  that  it  fully 
.satisfies  all  recjuisite  standards.  11 
U.S.C.  111(b).  Among  other  things,  an 
applicant  must  e.stablish  it  wilt  (a) 
j)rovide  (|ualified  counselors,  (b) 
maintain  adecpiate  provision  for 
.safekeeping  and  payment  of  client 
funds,  (c)  ])rovide  adecjuate  coun.seling 
with  res|)ect  to  client  credit  i)rot)lems. 
and  (d)  deal  responsibly  and  effectively 
with  other  matters  relating  to  the 
(luality,  effectiveness,  and  financial 
.security  of  the  services  it  provides.  11 
U.S.C.  11 1(c)(1). 

This  rule  will  implement  those 
statutory  recjuirements.  By  doing  .so.  the 
rule  will  help  clients  obtain  adecpiate 
counseling  from  competent  credit 
counseling  agencies,  and  helj)  safeguard 
their  funds.  It  alst)  will  jnovide  an 
appropriate  mechanism  by  which 
entities  can  a])])lv  under  section  111  of 
title  11  to  become  approved  credit 
coun.seling  agencies,  and  will  enable 
such  a])plicants  to  attempt  to  meet  their 
burden  of  establishing  that  they  should 
be  aj)j)roved  bv  United  States  Tru.stees 
under  11  U.S.C.  111. 


Summary  of  (diaiiges  in  Final  Rule 

The  final  rule  modifies  the  ])roposed 
rule  by  making  it:  (1)  Le.ss  burdensome 
on  credit  counseling  agencies:  and  (2) 
by  |)roviding  technical  or  clarifying 
modifications.  The  modifications  are 
summarized  according  to  their 
classification  helow.  A  |)arenthetical 
refenmce  to  the  regulatory  text  has  been 
added  to  a.ssi.st  the  reader  in  locating  the 
relevant  provisions  of  the  rule.  In 
aildition.  where  applicable,  a  reference 
to  the  comment  providing  a  niore 
detailed  explanation  of  these  changes  is 
includeil: 

Modificdlians  To  Moko  iho  Final  Ruin 
Imss  Rardansonu;  on  Cradit  Conns(}ling 
Agoncias 

•  The  definition  of  “material  change" 
has  been  revised  to  eliminate  .staff  other 
than  the  management  or  counselors  of 
an  agency  (|^  ,58.12(b)(27) — comment  # 
H‘)).‘ 

•  An  agency  is  not  re(|uired  to 
negotiate  an  alternative  payment 
schedule  with  creditors  regarding 
unsecured  consumer  debt  as  provided 
in  11  U.S.(].  5()2(k).  Instead,  if  an  agency 
does  not  provide  this  service,  the  agency 
shall  disclo.se  that  it  mav  refer  clients  to 
other  approved  agencies  that  do  provide 
this  service,  and  that  clients  mav  incur 
additional  fees  in  connection  with  such 
referrals  (i?  .5H.2()(1)(U) — comment  #  H24). 

•  An  agency  may  di.sclose  to  clients 
and  potential  clients  that,  to  the  extent 
it  is  approved  as  a  ju’ovider  of  a 
personal  financial  management 
instructional  course  pursuant  to  11 
U.S.C].  111(d).  the  United  States  Trustee 
has  reviewed  those  debtor  education 
.services  (Cj  5H.2()(1)(1 1 ) — comment  # 
1323). 

•  rhe  reference  to  “any  applicable 
law"  in  the  prohibition  that  an  agency- 
take  no  action  to  limit  clients  from 
bringing  claims  against  the  agency  as 
])rovided  in  11  U.S.C].  111(g)(2)  has  been 
deleted  (§  .58.2()(p)((j) — comment  #  1327). 

•  The  rule  has  been  revised  to  add  a 
rebuttable  |)re.sumption  that  a  client 
lacks  the  ability  to  pay  tbe  counseling 
fee  if  the  client’s  current  household 
income  is  less  than  1.50  percent  of  the 
])overty  guidelines  uj)dated  periodically 
in  the  Federal  Register  bv  the  U.S. 
Department  of  Health  and  Human 
Services  under  the  authority  of  42 
U.S.C].  0902(2).  as  adjusted  from  time  to 
time,  for  a  hou.sehold  or  familv  of  the 
size  involved  in  the  fee  determination 
(tj  58.21  (b)(l ) — comment  #  1331). 

•  The  United  States  Trustee  is 
retiuired  to  review  the  basis  for  the 
mandatory  fee  waiver  policy  one  year 
after  the  effective  date  of  the  rule,  and 
then  j)eriodically,  hut  not  le.ss 


fre(|uently  than  every  four  years 
(4?  58.21(b)(2) — comment  #  1331). 

•  The  recpiirement  that,  for  an  agency 
to  send  a  credit  coun.seling  certificate  to 
a  client's  attorney,  the  client  mu.st  make 
the  re(iue.st  in  writing  to  the  agency  has 
been  deleted  (^58. 22(a) — comment  # 
1332). 

•  The  rule  has  been  revi.sed  to  delete 
the  reciuirement  that  agencies  attach  a 
budget  analysis  to  the  credit  counseling 
certificate  (§58.22(1)) — coniment  #  1334). 

•  rhe  re(|uiiement  that  an  agency 
])rovide  original  signatures  on 
certificates,  in  recognition  of  electronic 
filing  in  the  bankiuptcy  courts  and  the 
technology  used  to  generate  certificates, 
has  been  deleted  (§  58.22(1)(2) — 
comment  #  1335). 

•  The  rule  has  been  amended  to  set 
forth  new  i)rocedure.s  for  a])])roved 
agencies  that  cea.se  to  offer  debt 
repayment  plan  (DRP)  .services  to  new 
clients.  This  amendment  reduces  the 
burden  on  approved  agencies  that  make 
the  business  decision  to  cease  offering 
DRP  .services  to  new  clients,  but 
continue  to  provide  services  to  existing 
clients  by  enabling  them  to  decrea.se 
their  bonding  and  insurance 
retiuirements.  In  other  words,  an  agency 
must  continue  to  nieet  the  rule's  current 
bonding  aud  insurance  reciuirements 
with  respect  to  exi.sting  plans  only.  An 
aj)proved  agency  that  neither  offers  DRP 
.services  to  new  clients  nor  continues  to 
service  exi.sting  plans,  having 
transferred  those  plans  to  other  agencies 
or  obtained  a  waiver  from  FOUST 
pursuant  to  the  rule  (as  set  forth  in 
§58.23(0),  is  not  subject  to  the  bonding 
and  insurance  re(|uirements  (§  58.23(d). 
(0 — comment  #  1340). 

Tachnical  or  (Clarifying  Modifications 

•  The  definition  of  “client"  has  been 
revisetl  to  mean  an  individual  who  both 
seeks  and  receives  coun.seling  .services 
from  an  approved  agency,  rather  than  an 
individual  who  only  seeks  but  does  not 
receive  such  services  (§  58.12(t))(ll ) — 
comment  #  134). 

•  The  definition  of  “c:riminal 
background  check”  has  been  revised  to 
re(|uire  an  agency  to  obtain  background 
checks  for  a  counselor  in  eac;h  state 
wheie  the  coun.selor  has  resided  or 
worked  during  the  preceding  five  years 
(§  58.1 2(b)(14)— comment  #  1325).  ' 

•  The  definition  of  “limited  Fnglish 
l)roficiency"  has  been  revised  to  be 
consistent  with  that  used  by  the  Civil 
Rights  Division  of  the  De])artment  of 
justice  (§58.12(b)(2()) — comn)ent  #  138). 

•  The  definition  of  “material  change” 
has  been  amended  to  include  a  change 
in  language  services  provided  by  the 
agency.  Agencies  are  already  recjuiied  to 
inform  the  United  States  Tru.stee  of  the 
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languages  tlioy  provide  when  a])])lying 
for  ajjproval.  I’liis  clarification 
ein])ha.sizes  the  importance  of  notifying 
th(!  t  Jnited  .States  Trustee  whenever  an 
agency  adds  or  removes  a  language  from 
its  available  services  .'jH.12(l)K27)). 

•  A  new  definition,  ‘‘potimtial 
clicmt,”  has  Ixum  added  to  describe  an 
individual  who  seeks,  but  does  not 
rec(!ive,  conn.seling  services  from  an 
a])])roved  agency  (S58.12(b)(31) — 
comment  #  012). 

•  I'he  rule  has  been  amended  to 
clarify  that  when  disclosing  its  fee 
jK)licy,  an  agency  mu.st  disclose  its 
])olicy.  if  any,  concerning  fees 
associated  with  generating  a  credit 
counseling  certificate  prior  to  rendering 
any  counseling  services  (§  .'j8.2()(l)(l) — 
comment  #  1322). 

•  The  rule  has  been  amended  to 
clarify  that  the  requirement  that  an 
agency  disclo.se  its  policy  on  fees  prior 
to  offering  .services  includes  Internet 
based  credit  counseling.  In  other  words, 
an  agency  that  publishes  information  on 
the  Internet  concerning  its  fees  must 
include  its  policy  enahling  clients  to 
obtain  coiin.stding  for  free  or  at  reduced 
rates  ba.sed  u])on  the  client’s  lack  of 
ahilitv  to  pay.  I  his  is  not  an  additional 
hurden  on  agencies  as  the  ])roposed  rule 
re(|uirc;s  agencies  to  disclose  their  fee 
])olices  ])rior  to  providing  servic:es;  the 
final  rule  makes  it  clear  that  this 
r(U|uirement  includes  Internet  based 
credit  counseling  (§  .'i8.2()(l)(2)). 

•  The  rule  has  been  amended  to 
cdarify  that  an  agency’s  duty  to  disclose 
its  fee  policy  before  j)roviding 
counseling  services  includes  discdosing 
the  agency’s  policy  to  j)rovide  free 
bilingual  instruction  to  any  limited 
English  proficient  cdicmt.  This  is  not  an 
additional  burden  on  agencies  as  the 
pro])osed  rule  rcKpures  agencies  to 
discdose  their  fee  jiolices  ])rior  to 
providing  serviccis;  the  final  rule  makes 
it  (dear  that  this  rcKjnirement  incdudes 
discdosing  agencies’  feu;  policies 
regarding  services  for  limited  English 
proficient  individuals  (§  .'58.2()(1)(.'3)). 

•  'rhe  rule  has  been  amended  to 
(darifv  that  an  agenev’s  duty  to  maintain 
records  rcigarding  limited  English 
proficiency  individuals  inclndcjs 
maintaining  records  regarding  the 
methods  of  delivery  of  counseling 
servicers,  the  typers  of  languages  and 
mcithods  of  clelivc;ry  rcKjuested  by  edients 
and  potc'utial  edients,  tbe  number  of 
edients  seirvenl,  and  the  numbeer  of 
referrals  made  to  other  agenedes. 

13(!can,se  the  ])ro])()se(l  rule  alreaelv 
reuiuireis  ageneders  to  maintain  rcicords 
rcjgarding  the  delivery  of  services  to 
limited  English  proficiency  individuals, 
this  is  not  an  additional  burdeai  in  the 
final  rule.  Riither,  the  final  rule  makes 


(dearer  what  is  expejcted  of  agenedes  in 
terms  of  record-keeqhng  for  limited 
English  ])r()fi(dent  individuals 
(§.'j8.2()(o)(.d)). 

•  The  rule  has  beeai  amended  to 
(dill  ifv  that  Interned  and  automated 
tele])h()ne  connseding  are  not  complete 
until  the  edieait  has  eaigageal  in 
interaction  with  a  coun.selor  following 
the  iiutomated  j)()rtion  of  the  conn.seling 

.dH. 22(a) — comment  #  1333). 

•  rhe  rule!  hiis  bcHMi  amended  to 
(darifv  that  certificates  must  hear  not 
only  the  date,  hut  .ilso  the  time  and  the 
time  zone  when  conn.seling  .servicers 
were  completed  by  the  edient 

(§  .'j8.22(n)(3) — comment  #  1338). 

•  'I’he  rule  has  been  amended  to 
correct  non-substiintive  stvlistic. 
numbering  and  typographical  errors. 

Discussion  of  Public  (iomments 

EOlJ.S'f  received  forty  seven 
comments  on  the  proposeal  rule.  Many 
of  the  comments  contained  several  sub- 
comments.  EOlkST  a])])r(!(daters  the 
comments  and  has  considereul  each 
commeiut  carehdly.  EOlhST’s  rerspon.sers 
to  the  comments  are  discussed  below, 
either  in  the  “General  (Comments” 
section  or  in  the  “.Seudion-by-.Seedion 
Amdysis.’’ 

A.  (l(^ner(il  (A)nini(uits 

1.  (dost  of  the  Rule  to  (ireelit  (ionnseling 
Agencies 

G’e;mnje?n/;  EOII.ST  received  sevenal 
comments  that  the  rule  will  imike  it 
more  expensive  for  credit  conn.seling 
ageaiciirs  to  operate  and  that  thew  will 
l)a.ss  the  costs  on  to  clients. 

/fers'/jfju.se;  EOU.S'f  recejgnizes  that  the 
rule  may  cause  ageneders  to  incur 
additional  costs,  but  tho.se  costs  are 
minimal.  Additionally,  the  extra  costs 
for  suedi  measures  as  jjrocedureis  to 
verify  a  debtor’s  identity,  the 
rexjuirement  that  agenedes  provide 
additional  conn.seling  after  completion 
or  termination  of  a  debt  repayment  ])lan 
at  no  additional  cost  to  the  (l(!btor.  and 
mandatory  disclosure  of  the  agenev’s  fee 
policy,  are!  suffiedently  important  to 
protect  consume!r.s  to  warrant  the  (!xtra 
costs  to  the  agency. 

2.  Mandatory  Nature  of  Credit 
C()un.s(!ling 

Comnwnt:  EOU.S'f  re!e:(!iv(!(l  one 
comment  that  credit  counseling  should 
not  b(!  mandiitorv. 

H(ispons(^:  Pursuant  to  the  13AP(iPA. 
(dongress  speed fically  r(!quire!s 
individual  dedjtors  to  conqjhde!  cre!(lit 
c()un.se!ling  bedbre  filing  bemkruptcy. 
'fliis  reupiirement  is  codified  at  11 
U..S.(d.  l()9(h).  EOlkST  eloexs  not  have  the 
authority  to  waive  this  statutory 
rexpiirement. 


3.  Micro-Management  of  Agency’s  Dav- 
to-Day  Operations 

(demne/en/;  One  comment  stateul  that 
the  |)()we!r  to  ensure  a  credit  conn.seling 
agency’s  compliance  with  the  statute 
and  re!gidatie)n.s  should  not  bexiome  a 
micro-managememt  of  the  agency’s  dav- 
to-day  operations. 

Hasponsi^:  EOlkST  concludeis  that  the 
rule  obtains  the  appropriate  balance 
betwenm  emsuring  com])liance  with  the 
law  and  preeserving  a  credit  counseling 
agency’s  operational  autonomy. 

4.  PreiemiJtion 

(denn/nem/;  One  comment  noted  that 
the  rule  omits  language  stating  that 
nothing  in  the  ride  preempts  state  law, 
and  reHjuested  that  such  pr(!emption 
language  be  restored. 

ffespon.se;  The  omission  of  the 
])rt!emption  language  doexs  not  constitute 
an  tixpression.  from  the  standpoint  of 
EOU.S'F,  that  the  rule  preempts  state  law 
to  the  e!xte!nt  of  any  conflict  bedweien  the 
rule  and  state  law.  No  infe!r(!nce!  should 
he  drawn  from  the  omission. 

/3.  (Jontiiienls  on  S])ocific  Siihsoctions  of 
tho  Proposed  Hide 

1.  Ikse  of  the  'Ferins  Accreditation  and 
(ratification  |§.'j8. 12(h)(1).  (b)(2)  and 
(l))(i:3)l 

(donnneai/;  EOU.S'F  r(!e:e!ive!(l  two 
comments  that  the  rule  erroneouslv  u.s(!s 
the  terms  accreditation  and  certification 
interchangeablv,  when  accreditation 
re!f(!rs  to  organizations  and  certification 
refers  to  individuals. 

/fe.spon.se;  EOlkST  has  reviewed  the 
rule  carefully  and  found  no  instaneexs 
wh(!re  accreditation  was  useul  to  refer  to 
individuals  and  certification  was  used 
to  refer  to  organizations.  In  a  few 
instances,  an  agency  representative 
mu.st  sign  a  certification  attesting  to  a 
particular  fact  or  facts;  these  instances, 
liowewe'r.  do  not  use  the  term 
erroneously. 

2.  Definition  of  A(i(!(iuat(!  (3ouns(!ling — 
Reqiavment  Plans  .'j8.12(b)(3)l 

Connnen/:  One  comment  statexl  that 
the  definition  for  adequate  counseling 
should  be  revised  to  ensure  counseling 
includes  offering  repayment  })lans  when 
clients  r|ualify. 

Response:  This  change  is 
unnecevssarv.  'Fhe  definition  of 
"a(le!quate  counseling”  incluehis 
counseling  services,  which  explicitly 
jirovide  consumer  s  the  opportunity  to 
participate!  in  rejiayment  plans. 

3.  A(le!()uate  Gounseling — Alternatives 
to  Banknqitcy  .')8.12(b)(3)| 

(Jonnneni:  One  comment 
recommendeul  adequate  counseling  be 
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njvised  to  nuiuire  coun.si'lors  to  detail 
the  nature  of  alternatives  to  bankruptcy 
il  they  exist. 

/te.s/joji.se:  This  change  is 
unnecessary.  The  (hdinition  ol 
■‘a(le(|nate  counseling”  inclndcis 
counsciling  sin  vices.  which  nupiin’s 
coimscilors  to  explain,  among  otluM' 
things,  all  nsisonahle  alternatives  to 
Hi.solve  a  client's  cuulit  j)rohlems. 
Alternatives  to  hankruptcy  should  l)e 
discussed  with  clients  as  a  matter  ot 
cours(!. 

4.  Ddinition  ofClicmt  |^.')8.12(h)(11)| 

Conujjc’/j/.- One  conmuint  statiul  that 
the  definition  ol  “client"  is  too  broad, 
and  should  not  include  a  i)(!rson  who 
merely  impiinis  about  services. 

l{f‘si)()nsfi:  ROUST  concurs  and  has 
adopted  this  technical  modilication  by 
revising  the  deiinition  of  “client"  to 
inclmh;  only  individuals  who  both  stiek 
ami  receive  .serviccis  from  an  ap])roved 
credit  counseling  agcmcy.  The  term 
“client"  do(!.s  not  include  “potential 
clients."  who  ani  defined  .separately  as 
thos(!  who  seek,  hut  do  not  receiv(!. 
counseling  services  from  an  a])])rov(!d 
agencv.  An  individual  mav  hi;  both  a 
(limit  of  the  agencv  from  which  he  or 
she  seeks  and  ultimately  rticeives 
counseling  services,  and  a  |)otenti;d 
client  of  otlirn’ agencies  from  whom  he 
or  sh(!  s(!eks.  hot  ultimately  does  not 
nuaiive.  conn.seling  .servic(!s. 

Didinition  of  (’.onnscding  .Servicii.s — 
(ienerally  |4?  .'iH.12(h)(1 2)| 

U’oinmmi/;  Several  comments  objected 
to  the  propo.sml  rule's  definition  of 
“counseling  services"  to  the  extent  it 
individualizes  the  .services,  as.serting 
that  the.se  reciuirements  exceed  the 
.scop(!  of  the  ])repetition  briefing 
nHininanents  in  11  U.S.f’,.  l()?)(h).  The 
comments  argued  that  11  IJ.S.fk  l()t)(h) 
mandates  only  a  group  briefing 
outlining  opportunities  for  available 
credit  counseling  and  does  not  re()uire 
individuals  to  obtain  counseling  ])er  se. 
They  urged  that  ROll.ST  narrow  tlie 
definition  of  "counseling  serviccis”  to 
parallel  the  statutorv  re(iuirement.s 
imi)os(!d  by  11  U.S.C.  1()n(h). 

/{e.spo/i.se:  U|)on  review  of  1 1  IJ..S.(;. 
10‘)(h)  and  111(c).  the  purposes 
underlying  tin;  llARURA.  and  the 
ndcivant  ca.s(!  law.  ROlkS  T  has 
determininl  that  tin;  “hricTing" 
d(iscrih(!d  in  11  U.S.U.  1()‘)(hj  and  the 
cixulit  counseling  dciscrihed  in  the 
l)ro|)os(!d  rul(!  are  svnonvmous. 
Accordingly.  fXllJST  declines  to  amend 
the  pro|)os(!d  rule  to  limit  the  definition 
of  “counseling  .services"  to  exclude 
cnulit  coimscding  sessions.  Furthermore, 
IXllIST  has  determined  that,  for  11 
U.S.C.  109(h)  to  he  con.sistent  with  11 


U.S.C.  111(c),  counseling  services  must 
address  the  individual  client's  financial 
circum.stances.  .Section  1 1 1(c)(2)(l‘;) 
recpiires  “aihupiate  counscding  with 
r(!sp(!ct  to  a  clicmt's  credit  problems  that 
inchid(!s  an  analysis  of  such  clitnit's 
cnrnmt  financial  condition,  factors  that 
caused  such  financial  condition,  and 
how  such  a  clicmt  can  d(!velop  a  plan  to 
respond  to  the  |)rohl(an.s  without 
incurring  luigative  amortization  of 
debt."  11  U.S.C.  111(c)(2)(R). 

Accordingly,  tin;  ])ropo.sed  niUi's 
r(!(]nirement  that  “conn.scding  si!rvic(!s" 
includ(!  a  writt(!n  analysis  of  each 
client's  ciirnint  financial  condition  is 
consi.stent  with  the  statutorv  mandat(!. 
ROU.ST  do(!s  not  r(!(]nir(!  that  such 
analysis  takt;  any  jjarticular  written 
form:  for  exam])le,  the  agency  may 
conv(!y  the  written  analysis  via 
(dectronic  mail. 

To  the  extent  11  U.S.C.  1()‘)(h) 
authorizes  “groui)"  briefings,  IXIUST 
interpnits  the  statute;  to  i)(;rmit  coupl(;s 
to  attend  credit  conn.seling  sessions 
jointly.  This  inter])r(;tation  is  consist(;nt 
with  il  U.S.C.  111(c)  and 
accommodat(;s  spouses  who  int(;nd  to 
file  joint  ])(;titions.  l’'urth(;rmore,  IXIU.ST 
|)ermits  group  cr(;dit  counseling 
sessions  by  telej)hone.  ])rovid(;d  that 
each  individual  cli(;nt  also  rec(;ives 
adecjuate  individualized  connsi;ling 
with  re.s|){;ct  to  his  or  h(;r  cr(;dit 
problems,  including  an  analvsis  of  such 
client's  current  financial  condition,  tlu; 
factors  that  caused  such  financial 
condition,  and  how  such  a  client  can 
dev(;lop  a  jelan  to  respond  to  tla; 
problems  without  incurring  negative 
amortization  of  debt,  consistent  with  the 
r(;(]nirement.s  of  1 1  U.S.Ci.  111(c)(2)(R). 

().  D(;finition  of  (knmseling  Services — 
Length  of  Time  l^.'j8.12(h)(12)| 

(A)mnwnt:  ROUST  r(;ceiv(;d  several 
comments  that  a  minimum  length 
re(iuirenu;nt  of  (50  minutes  for  a  credit 
counseling  .session  is  too  long,  that  such 
a  minimum  length  recjiiirement  will 
incr(;a.se  costs,  and  that  ROUST  lacks 
the  authority  to  s]){;cify  a  minimum 
l(;ngth  of  time  for  a  couns(;ling  session. 

Response:  The;  rnh;  do(!.s  not  reejuire 
all  counseling  .sessions  to  last  (it) 
minutes.  Section  .58.12(h)(12)  states  the 
conn.seling  .services  “are  typically  of  at 
least  (iO  miniit(;s  in  duration.”  This 
re(iuirem(;nt  m(;ans  that  most  counseling 
s(;.ssions  should  last  a|)proximately  (iO 
minutes,  but  that,  in  some  instances, 
less  or  more  time  may  he  appropriate;. 

7.  Definition  of  Counseling  S(;rvic(;.s — 
VVritt(;n  Analysis  .58.1 2(h)(1 2)| 

(loiunwnt:  ROU.ST  received  one 
comment  that  a  written  analysis  should 


not  Ik;  r(;(jiiired  and  that  (;l(;ctronic  or 
verbal  analysis  should  he;  sufficient. 

/fe.spme.se;;  Written  .malysis  is 
necessary  to  pr()te;e;t  consumers  and  to 
verify  that  the;  agency  |)rovi(l(;el  a 
substantive  analysis  of  the;  (:e)nsum(;r's 
fiiiimcial  situation.  The;  iigency  imiy 
])r()viele  the  (:lie;nt  this  eniidysis  via 
eimiil,  hut  it  must  he;  written. 

8.  D(;finition  of  Limit(;d  linglish 
Froficiency  1*^  ri8.12(h)(2())| 

(A)innnmt:  IXIU.ST  rece;iv(;(l  one 
comment  see;king  revision  of  this 
definition  to  clarify  its  meaning. 

/fe.s7Jfu?.sf;;  ROU.ST  concurs  that  a 
te;(:hnical  modification  is  n(;cessarv  and 
has  r(;vised  the  d(;finitie)n  of  the  term  to 
match  that  used  by  the  (avil  Rights 
Division  of  the  D(;])artment  of  Ju.stice;,  as 
set  forth  in  Notice.  C.uidance;  to  Fe(i(;ral 
Financial  Assistance  Re;cipients 
R(;gar(ling  Title  VI.  Prohibition  Again.st 
Niitiomil  Origin  Discrimination 
Aff(;cting  Limited  Rnglish  Profici(;nt 
Per.sons,  87  FR  41,4.5.5  ()nne  18,  2002). 
Though  the  wording  is  slightly  (liffe;r(;nt, 
the  m(;aning  of  limit(;d  Rnglisli 
proficiency  is  e.s.se;ntially  the  s<inu;,  i.e. 
individuals  who  do  not  sp(;ak  Rnglish  as 
their  priniiirv  language  or  who  have; 
difficultv  understanding  Rnglish. 

9.  D(;finitie)n  of  M.iteriiil  C.h.inge 
|4?58.12(h)(27)| 

Con(;7)f.';7/:  One;  comment  stat(;(l  that 
stiiff  change;.s  should  he  delete;;!  from  the 
(l(;finiti()n  of  material  change  since  the 
re(|nirem(;nt  is  imnec(;.ssarilv 
burdensome. 

/{f;.s7;o7).sf7;  ROU.ST  agree;.s  that  this 
r(;(iuir(;m(;nt  m.iy  he  overly  burdensome. 
Not  every  change  in  staff  re;;)!! ires 
ROU.ST  notification.  The  purpose  of  this 
re(]uirem(;nt  is  to  ensure;  that  ROU.ST 
remains  aware;  of  chang(;.s  in  key 
personnel,  because  the  definition  of 
“mat(;rial  chiinge”  already  specifies 
notification  for  changes  in  management, 
the;  rule  has  he;en  modifie;d  to  change 
“staff”  to  “counselors"  <md  the;rehy 
reduce  the  burden  on  cre;elit  counseling 
;ige;ncies. 

10.  Definition  of  Median  lunnily  Income; 

fK777(77(e;77/;  One  comment  not(;d  that 
the  rnh;  defines  the  term  “m(;(iiim 
fiunilv  income.”  hot  then  does  not  use 
it  in  the  rule. 

Hesponsa:  IXIU.ST  has  d(;leted  the; 
d(;finition  of  median  lamilv  income; 
from  the;  rule;. 

11.  D(;finition  of  Nonprofit 
|§58.12(h)(29)| 

f>'o77(777f;7)/;  ROU.ST  received  one 
conmu;nt  suggesting  that  the  definition 
of  “nonprofit”  luejuire  that  the  credit 
counseling  age;ncy  has  he;en  approved 
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14.  2,n3/K„|e.s  „,„,  Keg„u„i<,„. 


I)y  tin;  IRS  lor  tax  piirposos  un(l(>r 
soction  5()l(t:)(;t)  ol  tho  Intonial  Rovom.o 

nf^sponsfi:  ri  IJ.S.C.  i  n  rocpiirosa 
(.rodit  counseling  agenev  to  lx;  organized 
iisa  nonprofit  enlilv,  but  does  not 
'''><l"ire  tax  exempt  status.  Organization 
as  a  non|)roiit  entity  is  a  matter  of  state 
law.  and  nonprofit  organizations  do  n„t 
nece.s.sarily  (|ualify  for  .lOI  {c)(;i)  tax- 
oxempt  status,  wliicli  is  a  matter  of 
loderal  law.  When  determining  whether 

nonprofit  entity. 
I'A-IUSI  lakes  into  consideration 

wliether  an  agency  lias  heen  apiiroyed 
or  rejected  for  .'5()1(c](;i)  .statics,  and 
nuiuires  an  agency  to  notify  ROUST  if 
-'jni(c)(;i)  status  is  reyoked,  hut  tax- 
oxempt  status  is  not  required  under  tlie 
statute  to  ojierate  as  a  nonprofit  entity. 

12.  Definition  ofRotential  Client 
lS58.12(h)(:ri)| 

Common/;  One  comment  stated  that 
the  rule  refers  to  the  term  “potential 
oliont”  numerous  times,  hut  does  not 
define  the  term. 

/Jo.s/mn.so;  ROUST  concurs  that  a 
tochnical  modification  is  nece.s.sary  and 
lias  added  a  definition  of  “|)otential 
c  lent”  in  the  final  rule.  A  “potential 
olient  IS  an  indiyidual  who  .seeks,  hut 
does  not  receiye.  counseling  .serx  ices 
Irom  an  approyed  agency.  An  indiyidual 
may  he  hot h  a  client  of  the  agency  from 
which  he  or  she  seeks  and  ultimately 
receiyes  coun.seliiig  seiwices.  and  a  ' 
fKitential  client  of  other  agencies  from 
wliom  he  or  .she  seeks,  hut  ultimately 
does  not  receiye.  counseling  seryices.  ' 


status.  Accordingly,  reyocation  does  not 
fiear  on  the  credit  counseling  agency’s 
(fiiaiitications  as  an  ajiproyed  credit 
counseling  agency. 

/fe.s/jon.se;  The  reyiew  process  to 
unsure  the  approyal  of  only  (|ualified 
nonprofit  credit  coun.seliiig  agencies 
niquires  consideration  of  changes  in  an 
iiffoiicy  s  .'lOKclCD  statics.  While  it  is  true 
lliiit  tax-exempt  status  is  not  re(|uired  for 
niiproyal.  any  reyocation  of  that  .status  is 
I’oleyant  in  determining  an  agency’s 
initial  or  ongoing  qualifications  and 
ilne.ss  fiirapjiroyal.  In  particular,  if  the 
IK^  reyoked  an  agency’s  nonprofit  status 
due  to  a  determination  that  the  agency 
IS  operating  for  profit,  such  a 
(letermination  may  (li.s(|ualify  the 
agency.  Accordingly,  reyocation  of  an 
agency  s  .501  (c)(:i)  tax-exempt  status, 
ttiougfi  not  dispositiye.  may  hear  on  the 
agency’s  (|ualification  and  fitness  for 
ajijiroyal  hy  the  United  States  Trustee. 


12.  Definition  of  Referral  Fees 

I§r,8.i2(h)(:i;i)| 

Ro/mmm/.-Une  comment  stated  that 
tim  (  efinition  of  referral  fees  contains  a 
loophole  that  \yould  allow  an  entity  to 
charge  a  referral  fee  merely  hy  callin<>  it 
.something  el.se.  '  ‘  ” 

liesponse:  ROUST  lias  deleted  the 
(lofinition  of  “locator.”  eliminating  any 
c'oncerns  that  a  loojihole  exists  in  the  ' 

(  ofnntion  of  referral  fees.  The  reyised 
definition  of  “referral  fees”  jirohihits  the 
tiansfer  or  jiassage  of  any  money  or 
other  consideration  hetween  an  agency 
and  another  entity  as  consideration  or  in 
(ixcliange  for  the  referral  of  clients  for 
conn.seling  seryices.  The  sole  exception 
IS  lor  fees  paid  under  a  fair  share 
•igieenient,  as  defined  el.sewhere  in  thi' 
rule. 

14.  Di.sclosure  of  Reyocation  of  .501  (c)('i) 

Stains  |§t5 .58.17(c).  .5H.24{c)(:i)  and  (d)| 

Comimm/;  ROUST  receiyed  seyeral 
comments  that  an  agency  .should  not 
haye  to  disclo.se  to  ROUST  when  the  IRS 
reyokes  its  tax-exemjit  status  hecause 
the  statute  does  not  reciuire  tax-exenijit 


15.  IToliihition  on  I.egal  Adyice 
IS{5  58.12(h](25).  58.2()(h)| 

(Miunwnt:  .Seyeral  comments 
expres.sed  concern  ahout  the  rule’s 

I k.S.f:.  110(e)(2)  xyiien 
defining  legal  adyice.  .Some  of  the 
tximments  stated  that  11  IJ.S.C. 
11d(o)(2)’s  definition  of  legal  adyice  is 
oyerly  hroad  when  applied  to  credit 
counselors  hecau.se  it  includes 
hankruptcy  procedures  and  rights. 
Because  coun.selors  are  expected  to 
oxjilain  the  basic  princijiles  of 
hankruptcy  to  clients  in  the  cour.se  of 
firoyiding  coun.seliiig  .seryices,  the 
comments  ex]ire.s.se(l  concern  that  the 
yery  act  of  coun.seliiig  could  cause 
coun.selors  to  giye  “legal  adyice”  in 
violation  of  the  rule’s  prohibition. 
Another  comment  .supported  an 
absolute  lian  on  the  proyision  of  legal 
adyice  hy  coun.selors. 

Response:  Because  of  tfie  differences 
among  the  states  concerning  the 
definition  of  the  unautliorized  practice 
ut  law,  and  the  resulting  difficulty  in 
defining  “legal  adyice,”  ROU.ST  ' 

(.one. hided  tlie  most  appropriate 
apiiroach  is  to  adopt  the  definition 
Uongress  proyided  in  11  U..S.C. 

1  l()(e)(2).  ROU.ST  is  .sensitiye  to  the 
concern  that  a  counselor’s  ex])lanation 
of  hankruptcy  ])rinciple.s  to  clients  may 
lie  considered  “legal  adyice,”  hut 
interprets  11  U..S.(:.  1  l()(e)(2)  to  mean 
that  coun.selors  .shall  not  adyi.se  cliimts 
concerning  the  application  of 
liankruptcy  laws,  princijiles.  or 
piocedures  to  a  particular  indiyidual’s 
circumstances,  may  not  recommend  that 
a  particular  indiyidual  should  proceed 
ni  hankriqitcy.  and  may  not  descrilie 
how  hankrujitcy  laws.  ])rincij)le.s,  or 
procedure.s  would  affect  a  iiarticular 
indiyidual’s  case  in  the  eyent  of  a 


|ot  hankruptcy  filing.  R.ither,  the  coun.selor 

'  may  explain  liasic  hankruiitcy 

principles  and  how  such  procedures  are 
ajijihed  generally. 

18.  Board  Directors  lS58.2()(c)  and  (d)| 

Comment:  ROl  1ST  receiyed  one 
comment  that  hoard  directors  .should 

for 

hOl  I.S  I  also  receu  ed  one  comment  that 
■  attorneys  wlio  practice  hankruptcy  law 
or  whose  firms  practice  hankruptcy  law 
.should  not  he  allowed  to  serv  e  as 
■  ilirectors  or  officers  of  a  credit 
counseling  agency. 

Response:  Board  directors,  as  such 
are  not  classified  as  debt  relief  agencies 
unle.ss  they  meet  the  definition  of  delit 
relief  agencies  in  1  1  U..S.G.  101  (12A). 
Hirfherinore.  so  long  as  attorneys  meet 
the  requirements  of  11  IJ.S.C.  ^'m  and 
this  rule,  wdiich  require  directors, 
officers  and  lioard  memliers  to  he 
independent  and  not  to  receive  any 
lemuneration  ha.sed  on  the  credit 
counseling  services  performed  hy  the 

apicy.  ROUST  declines  to  adopt  a 

blanket  rule  prohibiting  attorneys  who 
piactice  hankriqitcy  from  servin”  in 
positions  of  authority  in  a  credit" 
counseling  agency. 

17.  (.oun.selor  Qualifications  |S  58.20(01 

Commen/;  One  comment  supjiorted 
the  rule  s  reijuiremenls  concerning 
counselor  (lualifications  and  another 
comment  expres.sed  the  o])inion  that  the 
nKlinrements  need  to  he  .strengthened 
Wil  another  comment  stated  the  rule 
tailed  t()  allow  fora  training  period  for 
inexperienced  counselors. 

Response:  The  coun.selor  t]ualification 
reipiirements  are  meant  to  ensure  that 
counselors  possess  sufficient  expertise 
111  financial  matters  to  provide 
.suhstantiye  counseling  to  consumers 
Accordingly.  inex])erienced  fxninselors 
cither  must  complete  a  financial  course 
ot  study  or  must  work  a  minimum  of  six 
month.s  in  a  related  area  to  ensure  they 
are  (|ualified  to  act  as  coun.selors.  Ba.sed 
upon  experience  administering  the 
Interim  Final  Rule  and  its  interactions 
with  agencies.  ROUS'l’ concluded  the 
requirements  enunciated  in  this  rule  are 
sufficient  to  ensure  that  coun.selors  will 
1)0  (pialified  to  coun.sel  consumers. 

18.  V'erification  of  Identity  |4?  58.20(fi)| 

ammmn/;  ROU.ST  receiyed  two 
comments  concerning  identity 
vorification.  One  expre.s.sed  tlie  ojiinion 
tliat  verification  of  client  identity  in  the 
context  of  Internet  and  telephone 
counseling  i.s  impo.s.sihle.  and  another 
questioned  why  no  comparable 
verification  is  required  for  in-person 
conn.seling. 
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lUisponsf^:  Rstahlishing  an 
individual’s  identity  in  the  context  of 
telephone  and  Internet  counseling  may 
pose  dilTiculties.  This  does  not, 
however,  obviate  identity  verification 
nniniriMnents.  Indeed,  many  agencies 
already  have  implemented  effective 
identitv  verification  procedinxjs.  For  in- 
piMson  counseling,  an  individual  may 
present  his  or  her  driver's  license,  or 
similar  photo  identification,  to  establish 
his  or  her  identitv.  Because  the 
counselor  is  physically  jiresent  and  can 
confirm  that  the  photo  in  the  driver's 
license  matches  the  client,  this 
identification  procedure  is  sufficient  for 
in-person  conn.seling.  In  the  case  of 
Internet  and  teleplione  counseling  the 
individual  is  not  in  the  coun.selor's 
jdiysical  presence  and  additional 
measures  are  necessarv  to  confirm  the 
individual's  identitv. 

1‘).  Toll-Free  Telejihone  Nmnhers 
h5  5H.2()(i)| 

Com  men/;  One  comment  stated  that 
credit  connsiding  agencies  should  not  he 
reipiired  to  provide  toll-free  telephone 
nmnhers  to  all  callers. 

/le.s’pon.se;  Tidephone  counseling 
connnonlv  lasts  (iO  to  dO  minutes.  For 
individuals  experiencing  financial 
difficulties,  the  cost  of  such  a  phone  call 
may  constitute  an  undue  hurdiai.  This 
cost  should  hi!  home  hy  the  credit 
c.ounseling  agencv.  which  can  spread 
the  co.st  among  many  different  clients. 

20.  Special  Needs  .58.2()(k)| 

f’ommen/;  One  comment  stated  that 
“special  needs”  should  he  a  defined 
term. 

/fe.s/Km.se;  The  term  "siiecial  needs"  is 
in  the  public  vernacular  and  commonly 
refers  to  |)eoj)le  with  lii.sahilities.  No 
further  clarification  is  necessarv. 

21.  Disclosure.s — Debt  Rejiavinent  Flans 
(DRFs)  |§58.20(/)| 

Cimime/?/;  KOIKST  received  one 
c.omment  that  credit  counseling 
agencies  should  disclose  the  percentage 
of  all  clients  partici])ating  in  IDRFs,  and 
the  percentage  of  clients  who  com])lete 
DRFs. 

lUisponsa:  Oreilit  counseling  agencies 
currently  are  required  to  report  to 
FOlJ.S  r  the  nnmher  of  clients  enrolled 
in  a  DRF  and  the  nnmher  of  clients  who 
completed  a  DRF  in  Aj)j)eniiix  E  to  the 
credit  counseling  application.  This 
ap|)enilix  must  he  suhmitleil  to  FOUST 
twii;e  a  year. 

22.  Disclosures — Additional  Fees 
|S38.2()(/)(1)| 

U'ommen/;  FOUST  received  one 
comment  requesting  clarification  of  the 
requirement  that,  when  an  agencv 


charges  a  separate  fee  for  the  certificate 
in  addition  to  counseling,  the  client 
must  c.on.sent  in  writing.  The  comment 
sought  clarification  in  the  case  of 
telejihone  and  Internet  counseling,  and 
sugge.steil  that  clients  he  able  to  con.sent 
verhallv  or  electronically  in  such  cases. 

/le.s/Km.si!.-  FOU.ST  concludes  that  the 
rule  slioulil  not  have  specific 
instructions  for  circumstances  that  arise 
infrequently  as  most  agenci(!s  do  not 
charge  a  .separate  fee  for  the  issuance  of 
the  certificate.  Accordingly,  the  rule  has 
h(!en  amended  to  strike  the  sjiecific  and 
additional  instructions  for  credit 
counseling  agencies  that  charge  separate 
fees  for  certificates  .58.22(g)  of  the 
propo.seil  rule).  Instead,  the  final  rule 
requires  the  general  disclosures  to 
include  disclosure  of  (lU  fees,  including 
any  additional  fees  for  certificates.  This 
is  not  an  additional  hurilen  on  agencies 
as  the  jiroposeil  rule,  and  Interim  Final 
Rule,  already  require  agencies  to 
disclose  their  fee  policv  before 
rendering  servic.es. 

23.  Mandatory  Di.sclosnres  Ijj  58.2()(y)| 

(loiunwnt:  FOUST  received  two 
comments  concerning  the  number  of 
mandatory  disclosures.  One  comment 
slated  that  the  number  of  mandatory 
disclosures  is  excessive  and  should  he 
reduced  to  avoid  confusing  clients:  the 
comment  suggested  deleting  jiaragraplis 
58.2()(/)(4).  (5),  and  (7)  as  unneces.sarv. 
and  allowing  mandatory  disclosures 
made  ])ursuant  to  jiaragraphs  ((>),  (8), 
and  (1 2)  to  he  given  during  the 
conn.seling  session  rather  than  before. 
Another  comment,  however, 
recommended  adding  complaint 
])roceilures. 

I-;OU.ST  also  received  a  comment 
recommending  that,  to  the  extent  a 
credit  conn.seling  agency  is  akso 
aj)])roveil  as  a  provider  of  a  personal 
financial  management  instructional 
cour.se  jiursuant  to  11  U.S.U.  lll(il).  the 
agency  he  able  to  state  that  the  United 
States  Trustee  has  reviewed  those 
services. 

Response:  While  there  are  a  numher 
of  disclosures,  they  are  necessary  to 
protect  consumers.  Section  111(c)(2)(D) 
requires  the  inclusion  of  jiaragrajihs  (4), 
(5)  and  (8).  11  U..S.(:.  111(c)(2)(D). 
Faragraph  (7)  alerts  consumers  that 
agencies  do  not  accejit  or  give  referral 
fees  to  increase  consumer  confidence  in 
the  integrity  of  the  credit  counseling 
industry.  Faragrajihs  (8)  and  (12)  inform 
consumers  that  the  agency  must  |)roviile 
a  certificate  iironqitly.  and  that  a 
certificate  will  he  provided  onlv  if  the 
inilividnal  comjiletes  the  credit 
counseling.  This  ili.sclosnre  is 
|)articularly  imjiortaid  to  eliminate 
misunderstandings  between  the  agency 


and  client,  and  to  make  clear  to  clients 
that  they  must  com|ilete  credit 
counseling  hefore  rec.eiving  a  credit 
counseling  certificate. 

Though  the  projioseil  rule  did  not 
])rohihit  agencies  from  informing 
consumers  that  they  were  also,  where 
a])i)licahle,  a|)])roveil  debtor  education 
providers,  the  rule  did  not  expressly 
allow  it.  To  reduce  a  restriction  on 
agencies,  paragraph  (/)(11)  has  been 
revised  to  permit  a  credit  counseling 
agency  to  di.sclose  that,  to  the  extent 
that  an  agency  is  also  ajiin  oved  as  a 
provider  of  a  jier.sonal  financial 
management  instructional  conr.se 
pursuant  to  11  U.S.U.  111(d).  the  United 
States  Trustee  has  reviewed  tho.se 
dehtor  education  services. 

Credit  counseling  agencies  already  are 
ohligated  to  develo])  conqilaint 
jirocedures.  Requiring  disclosure  of 
such  procedures  before  providing 
services  is  not  necessary,  especially 
since  additional  disclosures  could 
dilute  the  effectiveness  of  those  already 
required. 

24.  Section  502(k)  1(?  58.2()(/)(‘))l 

Common/;  .Several  comments  objected 
to  the  requirement  that  agencies  provide 
each  client  the  opportunitv  to  have  the 
agency  negotiate  an  alternative  |)ayment 
.schedule  as  contemplated  in  11  U..S.C. 
5()2(k).  The  c.omments  .stated  that  this  is 
often  unnecessarv.  will  increase  costs, 
and  will  jjossihly  subject  the  agencies  to 
additional  stale  regulation. 

/fo.s’pim.so;  FOU.ST  concurs  and  has 
modified  the  rule  to  reduce  the  burden 
on  agencies.  .Sections  109.  Ill,  and 
5()2(k)  do  not  confer  upon  debtors  the 
absolute  right  to  negotiate  alternative 
repayment  schedules  with  creditors,  nor 
do  they  require  agencies  to  negotiate 
alternative  payment  schedules  on  behalf 
of  clients.  Agencies  who.  in  their 
business  discretion,  decide  not  to 
provide  this  service  and  wish  to  refer 
clients  to  another  agency  for  negotiation 
of  alternative  ])ayment  sc.hednles  must 
refer  clients  to  other  apjiroved  agencies 
that  ])rovide  the  service.  Accordingly, 
the  ride  has  been  revi.sed  to  eliminate 
the  requirement  that  agencies  offer  this 
.serv  ice  and  instead  requires  agencies  to 
disclose  whether  or  not  thev  jnovide 
this  service  and  anv  additional  fees 
clients  may  incur  iqion  referral  to 
another  ajiiiroved  agency. 

25.  Fackgronnil  Uhecks  |^58.2()(n)| 

Comment:  FOU.ST  received  several 
comments  concerning  hac.kground 
checks.  One  comment  stated  that 
agencies  should  he  able  to  choose 
between  state  and  federal  criminal 
hackground  checks  for  counselors  due 
to  cost.  Another  comment  stated  the  FBI 
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background  check  should  encompass 
the  counselor's  entire  criminal  history, 
and,  where  only  the  state  background 
check  is  available,  the  background 
cbec;k  shonhl  encompass  all  states 
where  the  counselor  lived  during  the 
|)r(!ceding  two  years,  rather  than  the 
l)ast  live  y(!ar.s.  Two  comments 
recommemhul  that  EOllST  riK|uire 
criminal  background  checks  ot  all 
employees. 

Hcsponsa:  EOlJST  recognizes  that 
agencies  incur  costs  associated  with 
conducting  background  checks.  The  co.st 
of  complying  with  the  background 
check  recpurement.  however,  is 
warranted  hecau.se  counselors  are  ])rivv 
to  clients’  jjrivate  financial  information, 
and,  in  some  cases,  handle  client  funds. 

A  five-year  state  history,  encompassing 
all  states  where  the  counselor  has 
resided  or  worked,  as  oppo.sed  to  a  two- 
year  history,  is  necessary  to  ensure  that 
the  counselor  has  not  committed  any 
crimes  involving  fraud,  dishonesty,  or 
false  statements  within  the  recent  ])ast. 
Investigation  of  the  preceding  two  years 
is  insufficient  to  ensun;  an  individual 
(lualifies  as  a  counselor.  Tlu;  final  rule 
clarifies  the  pro])osed  rule’s  five-vear 
background  check  reciuirement  to  nuian 
agencies  should  conduct  a  state 
background  c;heck  for  each  .state  in 
which  a  counselor  has  either  lived  or 
worked  during  the  precculing  five  years. 

However,  EOllST  (huilines  to  retpdre 
criminal  background  c:hecks  of  all 
employees.  Such  a  reciuirement  would 
place  an  undue  burden  on  ag(!nci(!s  and 
is  unwarranted  for  em])loyees.  such  as 
clerical  and  janitorial  staff,  who  have  no 
substantive  contact  with  consumers  or 
client  funds.  Furthermore,  the  final 
rule’s  background  check  is  designed  to 
strike  an  a])propriate  halant:e  ensuring 
consumers  are  ])rotected  without 
imposing  too  high  a  burden  on 
individuals  attempting  to  reintegrate 
into  society.  See  L(!tt(;r  from  Eric  H. 
Holder,  )r.,  Att’y  Hen.,  De])’t  of  Justice, 
to  State  Attorneys  General  (Apr.  18, 
2011)  (concerning  collateral 
consiKpiences  of  criminal  convictions) 
(on  file  with  the  Department  of  ju.stice. 
Civil  Rights  Division).  Maintaining  this 
balance,  section  58.2()(n)(2)  of  this  ride 
generally  prohibits  credit  counseling 
agencies  from  em])h)ying  as  a  counselor 
a  person  who  has  been  convicted  of  a 
felony  or  crime  of  dishonesty,  hut 
allows  for  waiver  of  this  prohibition  hv 
the  United  States  Trustee  if 
circumstances  warrant  a  waiver.  Written 
reipiests  for  waivers  of  this  prohibition 
should  he  directed  to  the  EOllST. 


2B.  Recordkeeping  Riupiirements 
|§. 58.20(0)1 

Gonmien/;  EOllST  received  .several 
comments  concerning  recordkeeping 
reciuirements.  A  number  of  comments 
sought  to  limit  the  recordkeei)ing 
reijuiremeuts  to  actual  clients  onlv,  as 
ojiposed  to  actual  aud  potential  clients; 
in  addition,  one  comment  sought  to 
reduce  the  retention  ])eriod  for  hard 
copies  of  signed  certificates  from  the 
two  years  .set  forth  in  the  rule  to  180 
days. 

Ilasponsi;:  Certain  recordkeeping 
reiiuirements,  such  as  the  requirement 
to  maintain  records  concerning  the 
nnmhers  of  potential  clients  who  seek 
counseling  in  languages  other  than 
English,  are  necessary  to  advance  the 
underlying  jiuiqiose  of  the  .statute  and  to 
a.ssi.st  the  fXKlST  in  ensuring  that 
counseling  .services  are  available  to  the 
hroade.st  range  of  consumers. 
Accordingly,  the  final  rule  retains  most 
recordkeejiing  re(iuirements  regarding 
“potential  clients,’’  hut  eliminates  the 
recordkee])ing  recpiirements  as  to 
“potential  clients”  in  two  in.stance.s — 
namely,  concerning  ethical  obligations 
of  directors,  officers,  trustees,  and 
supervisors  concerning  the  financial 
decisions  potential  clients  make  after 
re(juesting  coun.seling  .services,  and  the 
prohibition  of  bundling  or  tying 
agreements  as  to  potential  clients.  In 
those  in.stance.s.  the  reference  to 
“])otential  clients”  does  not  advance  a 
legitimate  regulatory  objective. 

The  reciuirement  that  agencies  retain 
hard  co]hes  of  signed  certificates  for  two 
years  has  been  deleted.  The  final  rule  no 
longer  recpiires  agencies  to  provide 
original  signatures  on  certificates  in 
recognition  of  electronic  filing  in  the 
bankruptcy  courts  and  the  technology 
used  to  generate  certificates.  Copies  of 
such  tiertificates  shall  he  retained  for 
180  days  from  the  date  of  issuance. 

27.  Additional  Minimum  Re()uirements 
l§.58.2{)(p)0)| 

C’ommen/;  One  comment  objected  to 
the  ride’s  reijuirement  that  agencies  take 
no  action  to  limit  clients  from  bringing 
claims  against  agencies  “under  any 
apiilicahle  law,  including  hut  not 
limited  to  11  ll.S.C.  55  111(g)(2).”  The 
comment  exju'essed  the  opinion  that  the 
phrase  “any  applicable  law”  exceeds 
the  sco|)e  of  section  111(g)(2). 

/fe.s/jon.se;  To  reduce  the  burden  on 
credit  counseling  agencies,  the  rule  has 
been  amended  to  strike  the  reference  to 
“any  applicable  law.” 

28.  Advertising  58.20(p)(8)j 

(joninwnt:  EOllST  received  one 
comment  suggesting  that  the  phrase 


“approval  does  not  endor.se  or  a.ssure 
the  (|uality  of  an  Agency’s  .services” 
should  he  deleted.  The  comment 
claimed  advertising  is  ])rotected  speech 
and  the  (pioted  jihra.se  raises  doubts  in 
the  mind  of  the  consumer  concerning 
the  meaning  of  apjiroval. 

/fe.s’/jon.se;  This  disclaimer  is 
necessary  to  inform  consumers  that, 
although  the  agency  is  approved  to  issue 
credit  counseling  certificates,  such 
ap])roval  does  not  constitute  a 
government  guarantee  or  endorsement 
of  the  quality  of  the  ageniiy’s  services. 
This  disclaimer  protects  consumers  who 
otherwi.se  might  infer  that  approval 
means  all  agency  actions  automatically 
carry  the  approval  or  endor.sement  of 
the  federal  government.  In  addition, 
after  obtaining  approval,  a  credit 
counseling  agency  may  change  its 
business  practices  or  employ 
uiKiualified  counselors  and  EOllST  mav 
not  learn  of  these  changes  in  iiuality 
immediately.  Finally,  advertising 
constitutes  commercial  sjieech  and  is 
subject  to  regulations  that  directlv 
advance  a  substantial  governmental 
interest,  provided  there  exists  a 
rea.sonahle  fit  between  the  regulations 
and  the  governmental  interest.  As 
EOllST  has  a  substantial  interest  in 
ensuring  that  the  jiuhlic  is  not  misled 
regarding  the  meaning  of  agencv 
a])])ro\al.  and  as  the  di.sclaimer  is 
narrow  ly  tailored  to  advance  EOUST’s 
interest  without  otherwd.se  controlling  or 
otherw  ise  limiting  the  content  of  a 
credit  counseling  agency’s 
advertisements,  the  disclaimer  is 
reasonable. 

29.  Exposure  to  Commeridal  Advertising 
and  Sale  of  Personal  Information 
|5?58.2()(p)(10)| 

Coninwnt:  One  comment  stated  the 
protections  in  (5  58.2()(p)(l())  are 
insufficient,  and  that  agencies  should 
not  he  permitted  to  market  any  services 
or  sell  any  information  to  consumers. 

RfisponsH:  No  change  is  necessary.  As 
written,  the  rule  prohibits  agencies  from 
marketing  any  inoduct  during  the 
counseling  services.  In  addition,  the 
rule  .strictlv  forbids  agencies  from 
.selling  a  consumer’s  information 
wdthout  the  consumer’s  prior  written 
consert.  Strengthening  this  prohibition 
by  ])rohihiting  agencies  from  selling  a 
consumer’s  information,  even  when  the 
consumer  consents,  w'ould  infringe  on 
the  rights  of  consumers  to  make 
informed  delusions  and  to  con.sent 
voluntarilv  to  commercial  agreements. 

30.  Fees  |5?  58.21  (a)| 

Comment:  EdUST  received  numerous 
comments  regarding  the  determination 
of  reasonable  fees.  Comments  s])anned 
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suggestions  for  thi;  dollar  amount  of  a 
reasouahlo  f'eci,  ranging  fix)in  .StiO  to 
Slot);  to  suggestions  that  a  fee.  to  he 
niasonahh*.  should  he  chai-ged  per 
counseling  session  regardless  of 
whether  one  (hihfor  or  a  married  couple 
attends  the  session;  to  suggestions  that 
the  proposal  S.'iO  reasonable  lee  is 
unreasonahte  and  should  he  adjn.st(ul  for 
ntgional  variations;  to  suggestions  that 
the  I'XIU.ST  should  revimv  the  amount  of 
the  reasonahh;  fee  annually,  rather  than 
every  four  years.  A  numher  of  comments 
stated  that  the  e.stahlishment  of  a  fixcul 
rciasonahle  fe(!  runs  afoul  of  the  market 
economy,  and  that  competition  will 
kee])  fees  low  while  taking  regional 
variations  and  cost  changes  into 
account.  One  comment  expnis.sed  the 
concern  that  the  pro|)osed  reasonable 
fee  and  fee  waiver  recpiireinents  would 
render  it  unable  to  cover  the  costs  of 
providing  counseling  services.  Another 
comment  criticized  the  determination 
that  fees  in  excess  of  .S.'iO  per  (;lient  were 
unreasonable,  stating  that,  if  1X)1].ST 
])laces  limits  on  niasonahle  coun.siding 
fe(!s.  fiOlI.ST  should  limit  all  other  fees 
incurnui  in  a  bankruptcy  case, 
including,  without  limitation,  attornev's 
fees,  fding  fees,  and  court  fees. 

lUisponstr  HOlIS'r  has  c;onsidered 
carefidly  the  comments  concinning  both 
the  amount  of  a  reasonable  fee  and  the 
policies  und(!rlying  tlu;  establishment  of 
a  fixeul  fee.  both  in  the  context  of  the 
policies  imderlving  the  statute  and 
taking  into  account  the  experieuc(;s  of 
aj)|)roved  agencies  .siiu;e  ])as.sage  of  the 
Interim  Final  Rule,  and  has  det(!rmined; 
(a)  F(M!.s  in  exce.ss  of  .S.'iO  i)(!r  pcuson  are 
not  ])n!sumptiv(;ly  reasonable;  (h) 
f-X)lIST  shall  review  the  amount  of  the 
presumptivelv  reasonable  fee  one  vear 
after  the;  effective  date  of  the  rule,  and 
then  j)eriodically.  hut  not  less 
fr(*(|nently  than  (!very  four  years;  (c) 
agencies  may  recpiest  i)erinis.sion  to 
charge  a  larger  fee.  which  EOU.ST  will 
consider  on  a  case-hv-ca,s(!  basis;  and  (d) 
whether  a  credit  counseling  agency 
charges  lees  for  a  counseling  .session  per 
individual  or  |)er  couj)le  is  within  the 
business  discretion  of  the  agenev. 

1X)IJ.ST  acknowhulges  that  local 
variations  in  income,  co.st  of  living, 
overhead,  inflation,  and  other  factors 
mav  influence  and  lead  to  inter-agenev 
differences  in  determining  the 
reasonableness  of  counseling  fecis. 
Howev(;r.  hasiul  on  IXlU.ST's  experience 
with  approvcul  ag(!nci(!.s.  tin;  .S.'iO 
pnisumptively  nscsonahle  fee 
ad(!{juately  incorporates  the  costs 
associatcid  with  complying  with  tla; 
statute  and  rnU;.  taking  into  account  the 
reejuirement  that  agencies  operate  as 
nonprofit  entities,  and  taking  into 
account  the  increasing  prevalence  of 


tel(!j)hone  and  Internet  counseling,  both 
of  which  are  associat(Ml  with  low(!r  costs 
than  in-i)(!rson  counseding.  'I’he  rule 
])(!rmits  agenci(!S  to  exceiul  the 
pr(;sumptively  reasonable  fee  after 
rec:eiving  ai)i)roval  from  IXlUS'l’  by 
(hiinonstrating.  at  a  minimum,  that  its 
co.sts  for  delivering  the  counseling 
.service's  justify  tlu;  reeiuesteel  fee.  The 
ageaicy  hesirs  tin;  burden  of  (istahlishing 
that  its  proposed  fee  is  reasonable!.  .Sue:h 
re!e]ue!.sts  may  e)e;e:ur  at  the!  time!  e)f  the! 
;ige!ne:y'.s  annual  re!-ai)])lie;atie)n  feer 
appre)val  te)  preeviele  e;e)unse!ling  se!rvie:e!s. 
eer  at  any  e)the!r  time!  the  age!ne:y  ele!e!ms 
ne!e:e!ssary.  Age!ne;ie!s  tliiit  have 
])re!vie)usly  suhmitteel  re!eiue!sts  te)  e;harge! 
meere  than  S.'iO.  ;mel  have  he!e!n  grantenl 
permissieni  te)  ele)  se).  will  ne)t  he!  re!epiire!el 
te)  resubmit  sue:h  recjiuKsts  if  the  age!ne:y 
e;e)ntimie!.s  te)  e:haige!  that  feu!  iu  the  s.une 
ame)unt.  Of  e:e)eirse!.  any  nenv  renjeiests 
must  he  suhmitte!el  te)  IXIUST  for 
appre)val.  FOIJ.S  I’  ele)e!s  ne)t  have! 
autheeritv  te)  approve  fe!e!s  fe)r  atte)rne!vs 
e)r  e)the!r  pre)fe!.ssie)nals  in  the!  same 
inanne!!'  as  e:re!elit  e:e)unse!ling  age!ne:ie!s. 
anel  l:ie;ks  iiutheerity  te)  limit  seie:h 
pre)fe!.ssie)nfil  feuKs  einel  e:e)url  e:e).sts. 

31.  Feu!  Waivens  1^  .')8.21  (h)l 

C.oiunwnt:  IXlD.S'l’  re!e:e!ive!el  mune!re)eis 
e:e)mme!nts  e:e)ne:e!rning  the!  re!ejuire!me!nt 
that  <ige!ne:ie!s  e)ffe!r  e:e)emse!ling  se!rvie;e!s  at 
<1  re!elue:e!el  e;e)st.  e)r  waive!  the!  feu!  entireilv. 
leer  e:lie!ut.s  whe)  eire  finane:iiilly  unable!  te) 
])ay.  The  i)re)pe)se!el  rede  re!e]uire!S 
age!ne:ie!S  te)  waive  e)r  re!elue;e!  fe!e!.s  ie)r 
e;lie!nts  whee.se  ine:e)me!  is  le!ss  than  l.'iO 
l)e!re:e!nt  e)f  the  i)e)ve!rty  guiele!line!s 
upelate!el  ])e!rie)elie:ally  in  the  Federal 
Register  l)y  the!  IJ..S.  lle!])artme!nt  e)f 
lleuelth  ienel  Ifeunan  .Se!rvie;e!s  unele!r  the! 
autheerity  e)f  42  IJ..S.O.  0002(2).  as 
aeljusteel  fre)m  time  te)  time.  fe)r  a 
he)ei.se!he)lel  or  family  e)f  the  size  inve)lve!el 
in  the!  feu!  eleteuininatie))!  (the  “peeveatv 
level”). 

While  one  e;e)mme!nt  e!xpre!sseel 
e;e)ne:e!rn  that  the  as.se)e:iatie)n  he!twe!e!n  the 
l)e)ve!rty  level  anel  the!  ele!te!nninatie)n  of 
a  e;lie!nt’s  ability  to  pay  ne!e;e!s.sitate!el 
further  steiely  anel  a.sse!.ssme!nt  e)f 
finane;ial  im])ae;t  e)n  the  age!ne:ie!S. 
aneether  e:omme!nt  e)hje!e:te!el  te)  the  use  e)f 
l.'iO  pe!re:e!nt  e)f  the  ])e)ve!rtv  level  ees  a 
manelate)ry  feu!  waiver  re!ejuire!me!nt. 
arguing  that  the  I.IO  i)e!re:e!nt  staneliirel 
was  imsustainahle  :mel  we)ulel  Keael  te) 
se!ve!re!  ;)ge!ne;y  finime;ial  le)sse!.s.  One 
e:e)nune!nt  e:autie)ne!el  th.it  <i  natieuiwiele 
e)hje!e:tive!  stiinelarel  we)idel  uneluly  imi)ae:t 
age!ne:ie!S  in  are!a.s  with  higher 
e:e)ne:e!ntratie)ns  e)f  le)W  ine:e)me!  edients. 
Ane)the!r  e:e)mme!nt  suggeisteul  permitting 
eu'  imj)le!me!nting  a  .se;he!elede!  of 
elise:e)emts  fe)r  e:lie!nts  whe)se!  ine:e)nu!s  fall 
he!le)w  the  pe)ve!rty  giuelelines.  hut  whe) 
e;an  affe)rel  to  pay  .se)me  ame)unt.  while 
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yet  ane)the!r  e;e)mine!nt  sugge!.ste!el  ne)t  e)nlv 
that  a  e;lie!ut  she)ulel  heear  the)  hurelen  e)f 
ele!me)nstratiug  inahilitv  te)  pay.  hut  tluit 
a  edient  sheeulel  affiriniitivelv  re!e]ue!st  the! 
fe!e!  waive!!’.  One  eieemment  e:ritie;ize!el 
lUiineliiteery  feu!  w.iivers  as  iin  “imfuneleiel 
m.melate.” 

lUfsponsc:  MhhvA  eai  the!.se!  e;e)mme!nts 
iiuel  IXlD.ST’s  e!xisting  feu!  w.iive!!’  elatii. 
IXllJ.ST  has  re!vise!el  the  rule!  te)  reelueie 
the!  hurele!!)  e)n  iige!ne:ie!s  while  still 
niiiintaining  iieleupiiite  pre)te!e:tie)n  fe)r 
e:e)n.sume!rs.  FOIKST  ae:kne)wle!elge.s  that 
stiinehireliziitie)!!  may  ne)t  take!  inte) 
ae:e:e)unt  le)e;;il  eliffe!re!ne:e!s.  <mel  may  hiive 
;i  elisparate  impae:t  e)n  age!ne:ie!s  le)e:ate!el 
in  ge!e)gra])hie;  are!as  e)f  e;e)ne:e!ntrate!ei  le)w 
ine:e)ine!.  Altheeugh  a  e:re!elit  e:e)un.se!ling 
age!ue:y  iiiiiy  apply  te)  IXIUST  te)  ine:re!a.se! 
its  e:e)un.se!ling  feu).  sue:h  feu!  increa.ses 
ultimately  shift  the  fee  hurele!n  to  tho.se 
e;lie!nts  me)re!  .ihle  te)  ))ay. 

Furthe!nne)re!.  ii  miinel;ite)ry  fee  waiver 
fe)]'  e:lie!nts  with  ine;e)me!  at  e)r  he!le)w  150 
))e!re:e!nt  of  the  pe)ve!rty  level  likely 
we)ulel  result  in  ii  substantial  ine;re!ii.se!  in 
the  numher  e)f  feu!  waivea’s  graute!el. 
Althe)ugh  se)me!  e;e)mme!ntate)rs  urgeel 
IXlll.ST  te)  aele)pt  rigiel  eiriteri.i  reuiuiring 
age!nede!S  te)  e)ffe!r  .se!rvie;e!S  withe)ut 
ediiirge).  sue;h  an  inflexible!  rule!  weeulel  he! 
ineauisistent  with  similar  e:e)urt  prae:tie:e!s 
e:e)ne:e!rning  wiiive!]’  e)f  e:e)urt  filing  fe!e!s  feer 
ill  ioriiui  /)(/u/)f;n.s’ elehteers  that  ele)  ne)t 
reiejuire!  the  whe)le!s;ile!  w;iiv)!r  e)f  filing 
fe!e!.s  fe)]'  all  ele!hte)rs  with  ine;e)me!S  he!le)w 
;i  e;e!rtain  ine:e)me!  leve)!.  Uneler  BAFCFA. 
ele!hte)rs  earning  leess  than  150  pe!re:e!nt  e)f 
the  ])e)ve!rty  hivel  are!  eligible  te)  apply  fe)r 
a  waiver  e)f  the!  e;e)url  filing  lea)  ;mel  the 
e:e)urt  ele!te!rmine!S  whether  an  eligible 
elehte)]’  has  the  ability  te)  ])ay  the  filing 
fee).  Ne)t  all  ele!hte)rs  whe)  are  eiligihle  for 
a  waiver  e)f  the  filing  fee  apply,  anel  ne)t 
all  elehteers  whe)  apply  are  eligible. 

Fewer  than  two  ])e!re:e!nt  e)f  elehtors 
ultimately  e)htain  a  waive!)'  of  e:e)ml  filing 
feexs.  In  e;e)m])arise)n.  haseel  on  iivailahle 
elata  from  2005.  appioximately  3t) 

])e!re:ent  e)f  e:h:ipte!r  7  eledetoi’s  are  eligible 
te)  cipply  for  a  waiver  e)f  the  e:e)ui't  filing 
feu!.  If  EOU.ST  weie  te)  leujuire  age!ne:ie!s 
te)  aele)pt  ;i  manelatory  fee  wiiiver  ])e)lie;y 
with  i’e!S])e!e:t  te)  all  sue:h  ele!hte)rs.  .se)me! 
age!nede!s  e:e)ulel  suffer  sen  ei’e!  finane;ial 
le)sse!s  that  we)ulel  re!nele!r  them  umihle  te) 
|)ie)viele!  .se!i  vie;e!s.  i'e!elue:ing  e:iipae;ity  te) 
,se!rve!  the  e)ve!i';!ll  ele!hte)r  ])e)j)ulatie)n.  As 
e)f  )uly  2000.  iie:e:e)reling  te)  .se!lf-i’e!pe)iting 
by  iii)pre)ve!el  ea'eulit  e:e)unse!ling  iige!ne:ie!s. 
withe)ut  the!  pieejeeeseel  manelateeiy  fee: 
waiver.  10.8  pe!i'e:e!nt  e)f  e:e!i’tifie:ate!S  we!re! 
issueel  <it  ne)  e:e).st.  with  aneether  22.1 
pe!i’e;e!nt  issueul  at  ie!eiue:e!el  e:e)st. 

In  re!S])e)nse!  te)  the!.se!  e;e)ne;e!rns.  EOU.S'f 
hiis  aele)])te!el  ;i  I’edeuttahle!  pi'e!sumptie)n  e)f 
a  inanelateery  lee  waiver  e)r  fee:  i’e!elue;tie)n 
])e)lie;y  fe)r  e;lie!nts  wheese  income!  is  le!.ss 
than  the  peeveity  level,  haseel  on  the  in 
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IhniKi  /;au/;ei7.s- standard  set  idrth  in  28 
D.S.C;.  1‘).3()(0(1).  Under  this  rebuttable 
l)resinn])ti()n  policy,  instead  of  waiving 
tlie  fee  entirely,  an  agency  may  charge 
a  clicmt  a  nnliuaul  fee;  if  tin;  ag(!ncy 
dcitermines  tliat  the  client  does,  in  fact, 
have  the  ability  to  |)av  some  of  tlu;  fee;; 
the  amount  may  l)e  (bitia  inimul  using  a 
sliding  scale,  of  the  agimcy’s  design,  that 
takes  into  account  the  client's  finaiuaal 
circumstances.  If  the  agmicv  d(!termines 
that  the  client  has  the  ability  to  jjav 
some  of  the  fee,  there  is  no  mininunn 
amount  by  which  the  agenc:y  should 
reduce  the  fee;  the  amount  of  fee 
nalnction  is  entirely  depeiuhmt  n])on 
the  client’s  ability  to  pay  as  determined 
by  the  client’s  financial  circumstances. 
This  rebuttable  presum])tion  satisfies 
the  statutory  mandate  that  coim.seling 
services  he  provided  without  regard  to 
a  client’s  ability  to  pay  the  fee  while 
taking  into  account  the  agency’s  need  to 
generate  sufficient  income  from  fees  to 
cover  operational  costs.  Accordingly, 
this  jjolicy  establishes  a  nniform, 
objective  standard  by  which  agcmcies, 
clients,  and  l-XMIS'l’  can  evaluate  client 
entitlement  to  a  fee  waiver  or  a  fee 
reduction  depending  on  each  |)articular 
client’s  ability  to  ])ay. 

Furthermore,  hecaust;  agencies  obtain 
p(!r.sonal  financial  information  from 
clients  in  the  context  of  ])erforming  the 
analysis  of  the  client’s  financial 
condition  retjuired  hv  11  U.,S.(;. 

1 11  (c)(2)(F).  a  fee  waiver  or  fee 
reduction  policy  hasinl  on  a  compari.son 
of  th(!  client’s  household  income  against 
the  poverty  level  can  he  perfornunl  with 
eas(!.  Having  just  reviewed  the  client’s 
financial  information,  a  credit 
couns(;ling  agency  is  in  the  best  position 
to  make  a  determination  whether  the 
clifiiit  is  eligible  for  a  fee  waiver  or  fee 
reduction.  The  agency  makes  the 
determination  of  whether  to  grant  the 
fee  waiver  or  fee  nHluction  wlnm  the 
agency  is  counseling  the  client:  the 
agency  need  not  consult  with  EOllST 
before  making  its  determination.  FOUST 
will  review  an  agency’s  fee  waiver 
policies  and  stati.stics  during  the; 
agency’s  annual  review  or  during  a 
(jiiality  of  service  review.  Finally, 
l)(!cause  the  poverty  hwel  is  updated 
pciiiodically  and  takes  into  account  the 
client’s  household  size,  this  ])olicy 
accounts  for  nationwide  changes  in  the 
cost  of  living  over  time. 

I'istahlishing  a  ])resum])tivelv 
mandatory  hut  nihnttahle  fee  waiver  or 
fee  reduction  ])olicy  for  clients  whose 
household  income  falls  at  or  below  1.50 
pcM'cent  of  the  poverty  level  recognizes 
agencies’  need  to  generate  sufficient 
income  from  fees  to  cover  operational 
costs  in  light  of  the  statutory  mandate. 
To  the  extent  a  credit  counseling  agency 


heli(!ves  the  fee  waiver  ])olicy  .set  forth 
in  the  rule  adversely  impacts  its 
financial  viahilitv,  the  agency  may 
a])ply  to  FOUST  to  increase;  its  fee.  The 
agency  shall  demonstrate  that  its  ceests 
of  delivering  counseling  services 
(including  o])|)ortunity  costs  associated 
with  waiv(;d  or  for(;gone  fees)  justifv  the 
pro])osed  fee.  The  rates  of  both  full  and 
partial  lee;  Wcnve;r,s  haseel  eni  e;lie;nt 
ineieeme;  levels,  anel  the;  me;e:himi.sm.s  hv 
whie;h  <ige;ne:ie;.s  im])le;ment  the; 
rebuttable;  pre;.sumptie)n,  are;  sid)je;e:t  te) 
FOU.ST  seantiny  ehiring  the;  <mnual 
applie;atie)n  re;vie;w  leer  e;ae:h  appreeveel 
age;ne:y  anel  ehiring  epiality  of  .se;rvie:e; 
re;vie;w.s  tei  as.sess  e:e)mpliane;e;  with  1 1 
U.,S.U.  Ill  anel  this  final  rule. 

To  i)e;rmit  FOUST  tei  perieielieadly 
evaluate  the  exist  anel  hn.sine;.ss  impae;t  of 
this  manelateiry  fee  waiver  ])e)lie;y  em 
ediemts  anel  age;ne:ie;.s,  anel  eletermine 
whe;the;r  age;ne:ie;s  are;  a|iplying  the; 
manelateiry  fee;  waiver  peilie:y  unifeirmly 
anel  fairly,  the  rule;  has  lie;e;n  ameneleel  to 
iielel  a  ne;w  se;e:tiein.  §  58.21(li)(2), 
re;eiuiring  the;  Unite;el  State;.s  Tru.stee;  tei 
re;vie;w  the;  basis  for  the;  manelateiry  fe;e; 
Wiiiveir  jieilie.y  eine;  ye;ar  afteir  the;  e;ffe;e;tive; 
elate;  eif  the;  rule,  anel  then  perieielie.allv. 
hut  neit  less  fre;eiue;ntly  than  every  feinr 
ye;ar.s.  Wheai  re;vie;wing  the;  basis  feir  the; 
manelateiry  fe;e;  waiveir  eir  fee;  reehie:tiein 
peilie;y.  FOU.ST  may  e;ein.siele;r  the;  impael 
ein  heith  age;ne:ie;.s  anel  edients  by 
evaluating  elata  freim  agenedeis 
e;eine:e;rning  the;  exiim.seling  ie;e;s, 
ine:re;ases  tei  siiedi  feeis,  anel  rateis  eif  teital 
anel  partial  fee;  waiver.  By  retaining  the; 
manelateiry,  eilijeeitive;  fe;e;  waiver  peilie:y 
hut  reeiuiring  its  perieielie:  re;vie;w. 

FOU.ST  aelvane:e;s  the;  statuteiry  manelate; 
that  exnmseling  se;rvie;e;s  he;  preivieleel 
witheiut  re;garel  tei  the  edient’s  ability  to 
pay,  while  enabling  FOU.ST  to  revisit 
the  eihjeiedive  stanelarel  in  light  of  agency 
eijierational  eieists  anel  impae:t  ein  e:lie;nts. 
The;  reiaseinalileaiess  eif  agene:y 
eleterminations  will  e;ontinue  tei  he 
.sulije;e:t  to  FOU.ST  oversight  ehiring  the 
ap|)lie:atiein  preie:e;ss,  ehiring  on-site 
revieiws,  anel  in  the  e;eiur.se;  eif  reseilving 
speiedfie;  e;eim])laints. 

32.  Deliverv  of  Ce;rtifie;ate;.s — to  Whom 
l§  58.22(a) I' 

Ueimmen/:  FOU.ST  re;e:e;ive;el  seveiral 
e'.eimments  e:eine:e;rning  ele;live;ry  eif 
e:e;rtifie;ate;s  tei  a  edient’s  atteirneiv.  The; 
jireipeiseel  rule  luepiireel  a  edient  tei 
antheirize,  in  writing,  the;  elelivery  eif  the; 
e:re;elit  e:eiiin.se;ling  e;e;rtifie:ate;  tei  the; 
edient ’s  atteirnev.  rhe  e:eimme;nts 
e;x]ire;s.se;el  the;  ei]iiniein  that  re;eiuiring  a 
eilient  tei  preiviele;  writteai  exinsent  to  a 
eaeelit  e;eiunse;ling  age;ne:y  is  ineffiedent. 
jiartieailarly  when  the;  edient  re;e;eives 
exiiinseling  by  telepheine;  eir  Interne;t.  In 
suedi  instane;e.s,  the;  eximments  preiviele 


that  mail  transmissiein  eif  written 
e:einse;nt  tei  a  eireelit  e;eiun.seling  ageneiy 
elelavs  the  elelivery  eif  the;  e;e;rtifie:ate. 
Rathe;r  than  reeiuiring  written  exinseait, 
the;  rule  shendel  pi;rmit  the  edient  tei 
verbally  antheirize  the;  ageneiy  tei  seaiel 
the;  e:e;rtifie;ate;  tei  the;  edient’s  atteirnev. 

liasponsti:  FOU.ST  agre;e;.s  that  written 
exinsent  tei  eleliver  a  e:e;rtifie;ate;  tei  a 
edient’s  atteirneiv  is  unne;e:e;.s,sary  anel 
nnelulv  impeieles  the;  eifficiencv  eif 
telepheine  anel  Internet  eieiunseling. 
Aex.eirelingly.  the  ride;  has  lieien  revi.seel 
tei  peainit  verbal  autheirization  tei  senel  a 
e:e;rtifie  ate  tei  a  edient’s  atteirney.  In  the; 
e:ase  of  Internet  exiunseling.  ele;e:treinie; 
mail  authorizatiein  eir  an  eleiedreinic 
affirmation  (such  as  a  raeliei  button  eir  a 
lieix  ein  a  we;h  jiage)  is  suffiedent. 

33.  Deiliveay  of  Oeatificate.s — Time 
1§  58.22(a)  anel  (c)| 

U’ommen/:  .Seveiral  eieimments  eihjeiedeel 
to  the  requirement  that  a  eaeelit 
e.eiun.seling  ageincy  eleliveir  the;  e:ertifie:ate; 
tei  a  edient  within  eine;  husineiss  eiay  eif 
e:eimple;tiein  eif  exiun.seling;  threie; 
e:eimme;nts  sugge.steel  that  agenedes 
shendel  have;  threie;  husineiss  elavs  tei 
eleliver  the;  exirtificate.  .Seiveral 
eximments  e;x]ire;.sse;el  une:e;rtainty  alieiut 
the;  meianing  eif  the;  weirei  “eleliveir." 

.Seime;  eximments  snggesteiel  that  threie; 
business  elavs  weire  ne;e:e;,ssarv  tei 
exinqileite  eleilivery  hv  mail,  while;  eithers 
suggeisteel  that  eleiedreinie;  mail  is  an 
ap]ireipriate  elelivery  metheiel. 

One;  eaimment  alsei  seiught 
edarifie  atiein  alieiut  when  Internet 
e:eiunseling  is  ’’eieimiilete’’  anel  snggesteiel 
that  e:eimple;tiein  shendel  he  elefineel 
speieiifieially.  The;  e.eimmeint  neiteel  that,  in 
the  e;ase  of  Internet  e.oun.seling.  agenedes 
anel  edients  are;  uneairtain  whether 
exnmseling  is  exinsielereel  cennplete 
wheai  the;  cliiait  finishes  the  online 
exiurse  or  whether  further  inteiraction 
with  a  exnmselor  is  neceissary. 

lif^sponsH:  The  reiepii remen t  that  a 
eireelit  ceiunseling  ageneiy  senel  the 
exirtifie  ate  tei  a  eilient  within  eine 
business  elav  aeiceirels  the  ageneiv 
aeleiepiate  time  anel  is  e:omme;re:ially 
reia.seinahle.  The;  term  “eleliver"  has  been 
ediange  el  tei  “senel"  tei  enexnnpass  a  wiele; 
range;  eif  transmissiein  metheiels.  Tei  the; 
eixtent  a  eaeelit  e;eiunse;ling  agene.y  is 
nnahle;  tei  senel  the;  e:e;rtifie;ate;  within  the; 
s]ie;edfie;el  time;  lie;e:ause;  eif  eixtenuating 
edreaimstiineies.  suedi  as  preihlems  with 
geneirating  eir  ]irinting  the;  e:e;rtifie:ate;, 
illneiss  eif  the;  exiunseleir,  eir  eitheir 
edreaimstane.eis  heiveniel  the;  ageneiy’s 
e:eintreil,  FOU.ST  e:<ui  evaluate;  suedi 
ine:iele;nts  eni  a  e;a.se;-hv-e:ase;  basis. 

The;  rule  alsei  has  been  reivi.seel  tei 
edarify  that,  in  the;  e:a.se;  of  Internet 
exnmseling  anel  auteiniate;el  telepheine 
exiunse  ling,  exiunseling  is  not  e;einiplete 
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until  the  client  has  engaged  in 
interaction  with  a  counselor,  whether  hy 
electronic  mail,  live  chat,  or  tehiphone. 
tdllowing  the  automated  portion  ot  the 
counseling  .s(!.ssion.  Personal  int(!raction 
has  utility  as  a  means  ol  verifying  and 
confirming  client  identity,  and  is 
necessary  to  nuud  the  statutory 
ol)j(H:tives  .set  forth  in  11  U.S.d. 
111(c)(2)(R)  that  agencies  assess  (!ach 
cliimt’s  current  financial  condition,  the 
factors  that  can.sed  such  financial 
condition,  and  how  the  client  can 
develop  a  plan  to  resj)ond  to  tho.se 
prohlems. 

.14.  (iertificate.s — Hndget  Analvsis 
1^58.22(1))! 

(A)iiinuint:  Two  comments  objected  to 
the  recinirement  that  the  hndg(4  analysis 
the  conn.selor  pnipares  for  the  client  he 
attaclnul  to  the  certificate.  One  comment 
suggested  that,  hecan.se  of  the  nature  of 
prehankrnptcy  counseling,  data 
contained  in  such  a  hndget  analysis  may 
he  nnreliahle  and.  if  filed  with  the 
hankrnj)tcy  court,  may  prejudice  the 
debtor  client.  Another  comment 
expressed  the  o])inion  that  r(!(|niring 
attachment  of  the  hndget  analvsis  to  the 
certificate  may  violate  client  ])rivacy. 

/?e.s/jo/j.se:  HOIJ.S  I'  agrees  that  1 1 
Ik.S.O.  10?)  and  .521  do  not  re(|nire  tin; 
agency  to  attach  the  hndget  analysis  to 
tin;  cr(;dit  c;onnseling  cia  lificate. 
Accordingly,  the  final  rule  (hdeles  this 
retpiireimmt  and  reduces  the  burden  on 
credit  counseling  agcmcnes. 

15.  (Certificates — Original  .Signature 
IS.58.22(/)(2)| 

(Jomniont:  .S(*v(!ral  comments  objected 
to  the  re(inirement  that  ccntificates 
generated  for  (dectronic  filing  mn.st  Ik; 
gmierated  in  paper  form  as  well  and 
must  h(!ar  the  original  signature  of  the 
counselor.  The  comments  criticized  the 
nuinirement  as  expensive  and  time- 
consuming.  and  noted  that  the  ride 
contains  precautions  against  creation  of 
forged  or  frandnlent  certificates. 

liosponso:  EOII.ST  agrees  and  has 
reduced  the  hnrden  on  credit  connsiding 
agencies  hv  deleting  the  reiinirement 
that,  when  a  certificate  is  generated  for 
electronic  filing  with  tin;  court,  the 
agency  must  provide  the  idient  a  ])a]K;r 
certificate  hearing  the  conn.selor's 
original  signature  as  well. 

l(i.  (Ciirtificate.s — Time  of  (;om|)letion 
|t}.58.22(n)(l)j 

(-ommen/;  One  conmumt  notiid  that 
certificates  shonld  contain  not  oidv  the 
date  hnt  also  the  time  that  counseling 
was  completed. 

Rosponso:  EOlJ.ST  concurs  that  a 
technical  modification  is  necessarv  and 
has  revi.sed  the  rule  to  reipiire 


certificates  to  contain  both  the  date  and 
the  time  that  counseling  was  compliJted; 
the  time  must  inidnde  the  time  zom;. 

This  technical  modification  does  not 
im])o.se  an  additional  hnrden  as  llie 
|)roj)osed  ride  reiinired  certificates  to 
contain  the  date  of  completion. 

Inidnding  the  time  and  lime  zone  is  a 
minor  modification  to  the  date  on  the 
certificate. 

17.  (lertificate.s — Legal  Name  58.22(o)l 

(k)iiun(!nt:  EOD.ST  received  several 
comments  concerning  the  disiilav  of  two 
names  on  the  certificate  when  a  third 
])arty  (such  as  an  attorney-in-fact  acting 
under  a  valid  power  of  attornev) 
completes  conn.seling  on  hehall  of  the 
client.  The  comment  expres.sed  doubt 
that  a  certificate  can  displav  two  names 
rather  than  one.  .Several  comments 
exjnessed  the  opinion  that,  rather  than 
leaving  o]K!n  the  possibility  that  a  third 
partv  can  complete  conn.seling  on  behalf 
of  the  client  under  certain 
circumstances,  the  ride  expre.sslv 
shonld  prohibit  third  parties  from  taking 
counseling  on  behalf  of  clients. 

/fe.spo/i.sY;;  Certificates  may  displav 
more  than  one  name  (e.g..  )ohn  I)oe.  as 
Attorney-In-Eact  for  jane  Doe).  No 
clarification  is  neces.sary  to  permit  such 
a  display,  and  the  display  of  both  names 
removes  the  need  for  agencies  to  engage 
in  legal  analysis  concerning  the  jiroper 
party  to  list  on  the  certificate,  while 
providing  fidl  disclosure  to  courts  and 
other  parlies  concerning  the  client’s 
])articii)ation  in  counseling. 

Furthermore.  EOII.ST  declines  to 
prohibit  third  parties  from  completing 
counseling  on  behalf  of  a  client  under 
appro])riate  circumstances,  such  as 
under  a  valid  jiower  of  attornev 
sufficient  to  authorize  the  individual  to 
file  a  bankruptcy  petition  on  behalf  of 
a  client.  To  the  extent  state  law 
authorizes  jjowers  of  attornev,  EOl  J.ST 
does  not  object  to  the  completion  of 
counseling  hy  duly  authorized 
attorneys-in-fact  on  behalf  of  clients. 

88.  Fee.s — Additional  Ooimseling 
l§58.22(p)| 

(Jonunont:  EOII.ST  received  a 
comment  that,  if  a  client  seeks  pre- 
bankruptcy  counseling  from  an 
apjiroved  agency  and  enters  into  a  DRR. 
and  then  the  client  decides  to  file  for 
hankrn])tcy  more  than  180  days  after  the 
initial  conn.seling  session,  the  agency 
shonld  he  entitled  to  additional 
i:ompensation  for  fnrihiir  conn.seling 
.services. 

/fe.spon.se;  EOII.ST  disagrees  and  no 
change  has  been  made  to  the  rnli;. 
Because  the  ))nr.snit  of  alternatives  to 
bankruptcy  is  one  of  the  principal  goals 
of  the  BAPOBA,  debtors  who  ])ursned 


hankrn])tcv  alternatives  in  the  spirit  of 
the  BAPOPA.  such  as  DRPs,  shonld  not 
1)1!  ])enalized  for  doing  .so  hy  paying 
twice  for  credit  connsiiling.  Rather, 
agencies  mn.st  provide  additional 
counseling  sufficient  to  liiiahle  the  client 
to  coinjilv  with  the  statntorv 
reijnirement  at  no  additional  cost  to  thi! 
client. 

8?).  Debt  Re])avmenl  Plans  |§  58.28(d), 
((diimuni 

(.'oDiincnt:  Ono  comment  exiiressed 
nncertaintv  whv  the  rule  includes 
financial  reiinirements  (including 
bonding  and  insurance  reiinirements) 
for  agencies  offering  DRPs. 

Rosponso:  Because  DRPs  are  an 
alternative  to  bankruptcy  and  require  a 
credit  counseling  agency  to  handle 
client  funds,  EOII.ST  .seeks  to  ensure 
that  agencies  offering  DRPs  safeguard 
client  funds  and  fulfill  fidnciary 
obligations  toward  clients.  Accordinglv, 
the  rule  contains  financial  bonding  and 
insurance  requirements  for  any  agencv 
offering  DRPs  to  protec.t  client  fnnils 
and  to  ensure  that  dishnrsements  on 
behalf  of  clients  are  made. 

40.  .Surety  Bond  Percentage  ji}  58.28(d) 
and  (f)| 

L’onnni?/?/;  I'TIII.ST  received  two 
comments  suggesting  that  the  surety 
bond  ])ercentage  should  he  higher  for 
first  time  a])i)licant.s. 

R(!S})()ns(!:  EOII.ST  declines  to  adopt 
this  requirement,  finding  that  the 
current  bonding  requirements  are 
sufficient  for  all  applicants,  including 
first-time  a])plicants.  However.  EOlJ.ST 
has  determined  that  DRP  client 
protection  may  continue  to  he 
nece.ssarv.  under  certain  circumstances, 
in  the  event  an  approved  credit 
c.ounseling  agency  ceases  to  offer  DRP 
.services  to  individnals  who  received 
counseling  from  such  agencv  ])nr.snant 
to  11  II..S.O  1()?)(h).  Although  such 
agencies  need  not  maintain  EOII.ST 
approved  bonds  and  insurance  if  they 
transfer  their  existing  DRP  clients  to 
other  ap])roved  agencies  within  a 
specified  ])eriod  of  time,  to  the  extent 
such  agencies  continue  to  service  the 
DRP  accounts  ofthe.se  existing  clients 
after  ceasing  to  offer  DRP  services  to 
new  clients,  they  mn.st  continue  to 
maintain  snlficient  bonding  and 
insurance  requirements  to  protect  client 
fnnils  and  to  ensure  that  dishnrsements 
on  behalf  of  clients  are  made  for  the  life 
of  those  clients’  DRP  terms. 

Executive  Order  12888 

This  ride  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12888.  ‘'Regnlatory  Planning  and 
Review,”  section  1(h).  The  Principles  of 
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Rcjgiilation.  The  Department  has 
determined  that  this  rule  is  a 
“significant  regulatory  action.” 
Acc:ordingly,  this  rule  has  been 
niviewed  by  the  Office  of  Manageimmt 
and  Hndget  (“OMH”). 

The  l)(;|)artment  has  also  a.sse.sstul 
both  the  co.sts  and  l)(!nefits  of  this  ruh; 
as  recpiired  by  s(!ction  1  (!))(())  and  has 
made  a  reasoned  determinatit)n  that  the 
hemdits  of  this  regulation  justify  its 
costs.  The  costs  considered  in  this 
regulation  include  the  nKinired  costs  for 
th(!  submission  of  an  application.  C.o.sts 
considered  also  indiuh;  the  cost  of 
establishing  and  maintaining  the 
approyed  list  in  each  federal  judicial 
district.  In  an  effort  to  minimize  the 
burden  on  a])])licants,  the  a])plication 
kee])s  the  number  of  items  on  the 
application  to  a  minimum. 

The  costs  to  an  a])])licant  of 
submitting  an  application  will  he 
minimal.  The  anticipat(!d  costs  are  the 
photoco])ying  and  mailing  of  the 
recpiestcul  records,  along  with  the 
salaries  of  the  employees  who  complete 
the  applications.  Based  n])on  tlm 
ayailahle  information,  experience  with 
the  credit  counseling  industry,  and 
informal  communications  with  credit 
counseling  agencies.  FOUST  antici])ates 
that  tlu!  cost  for  submitting  an 
a])])lication  should  ecpial  ap])roximately 
.SfiOO  p(!r  a])])lication  for  agencies.  This 
cost  is  not  new.  It  is  the  same  cost  that 
credit  counseling  agencies  incurred 
when  applying  under  the  Interim  Final 
Rule. 

Agencies  that  offer  DRBs  also  must 
obtain  a  surety  bond  in  the  amount  of 
either  (1)  two  percent  of  the  agency’s 
disbursements  made  during  the  twelye 
months  immediately  ))rior  to  the 
snhmi.ssion  of  the  ap])lication  from  all 
trust  accounts  attributable  to  the  federal 
judicial  districts  (or.  if  not  feasible  to 
determine,  the  .states)  in  which  the 
agency  seeks  ai)])royal  from  the  United 
Stat(!s  Trust(!e:  or  (2)  ecpial  to  the 
ayerage  daily  balance  maintained  for  the 
six  months  immediately  jirior  to 
snhmi.ssion  of  the  application  in  all  trust 
accounts  attributable  to  the  federal 
judicial  districts  (or,  if  not  feasible  to 
determine,  the  .states)  in  which  the 
agency  .seeks  approyal  from  the  United 
States  'I’nistee.  In  addition,  cnulit 
counseling  agencies  that  offer  debt 
repayment  ])lan.s  must  obtain  employee 
fididity  insurance  in  a  face  amount 
eipial  to  .50  percent  of  the  surety  bond. 
Uredit  counseling  agenciiis  are  entitled 
to  receiye  a  credit  for  any  state  surety 
bond  or  employee  fidelity  insurance 
already  obtained. 

Although  credit  counseling  agencies 
may  charge  a  fee  for  proyiding  the  credit 
counseling  seryices  in  accordance  with 


this  rule,  agimcies  must  jiroyide  credit 
counseling  without  regard  to  a  client’s 
ability  to  jiay  the  fee.  Based  ui)on  the 
ayailahli!  information,  cnrnmt  practice 
of  many  credit  coimsiding  agencies, 
experienci!  with  tin;  credit  connsiding 
industry,  and  communications  with 
credit  conn.seling  agencies.  FOlJS'l’ 
])re.snme.s  .$50  to  h(!  a  reasonable  fee  for 
credit  conn.seling.  The  United  .States 
(ioyernment  Accountability  Office,  after 
conducting  a  study  on  cnulit 
conn.seling,  found  that  .$50  was  the 
ty])ical  rate  chargiul  by  credit  counseling 
agencies  and  that  industry  oh.seryers 
and  consumer  adyocates  consideriKl  this 
amount  to  be  reasonable. 

The  amount  presumed  to  hi; 
reasonable  for  credit  counseling  fees 
will  be  reyiewiul  one  year  after  the 
effectiye  date  of  this  rule  and  thmi 
periodically,  hut  not  less  freipiently 
than  eyery  four  years.  The  amonnt 
presumed  to  hi;  rea.sonable  will  he 
])ul)li.shed  by  notice  in  the  P’ederal 
Register  and  identified  on  the  FOU.ST 
Wiil)  site.  In  addition,  all  credit 
counseling  agencies  must  waiye  or 
nuluci;  the  fee  if  the  client  demonstrates 
a  lack  of  ability  to  ])ay  tin;  fee,  which 
shall  he  presumed  if  the  client’s  current 
hon.sehold  income  is  less  than  150 
percent  of  the  poyerty  Uwel,  as  adjusted 
from  tiini!  to  time,  for  a  hon.sehold  or 
family  of  the  size  inv'olv'ed  in  the  lee 
determination.  A  credit  counseling 
agency  may  rebut  this  presumption  if  it 
detminines,  hasiul  on  income 
information  proyided  by  the  client  in 
connection  with  conn.seling  seryices. 
that  the  client  is  able  to  ])ay  the  fee  in 
a  reduced  amonnt.  Flea.se  refm’  to  the 
Regulatory  Flexibility  Act  section  for 
more  analysis  on  the  surety  bond  and 
insurance  reipurements,  and  for  a 
discn.ssion  on  fees  and  fee  waiyers. 

Additionally,  credit  counseling 
agencies  will  incur  de  inininnis 
recordkeejiing  co.sts.  For  instance,  an 
agency  will  be  reijuired  to  maintain 
various  records,  such  as  records  on 
which  it  relied  in  .sidmiitting  its 
a])])lication:  cojiies  of  the  semi-annual 
rejini'ts;  financial  .statements;  ordinary 
business  records;  records  on  conn.seling 
services  proyided  in  languages  other 
than  Fnglish;  fees;  fee  waiyer  and  fee 
reduction  stati.stics;  com|)laint.s;  and 
records  enabling  the  agency  to  is.siie 
replacmnent  certificates.  All  of  these 
records  combined  should  not  {!(]nal 
more  than  a  few  jiages  or  megabytes  of 
information.  Moreoym',  the  increa.sed 
specificity  in  this  rule  regarding  records 
retention  reipurements  reduce  the 
burden  on  agencies  because  the  Interim 
Final  Rule  reipurinl  agencies  to  maintain 
business  records,  but  did  not  specify 
which  records  needed  to  be  ke])t,  nor  for 


how  long.  With  implementation  of  this 
rule,  agencies  no  longer  need  to  keep 
every  record  for  an  unspecified  amonnt 
of  time  in  ca.se  such  records  an; 
rixpiested  during  an  annual  review  or 
ipiality  of  .service  riiview. 

rhe  number  of  credit  conn.seling 
agencies  that  ultimately  will  a])ply  for 
approval  is  unknown,  though  I'iOU.S'I’ 
currently  has  a])proy(!d  a|)])roximately 
170  agencies.  The  annual  hour  burden 
on  agencies  is  estimated  to  be  10  hours, 
rhis  estimate  is  ha.siul  on  consultations 
with  individuals  in  the  credit 
coimsi'ling  industry,  and  exjierience 
with  credit  conn.seling  agencies  who 
completed  the  initial  aiijilications. 
FOU.ST  consulted  with  the  Federal 
Trade  Commission  and  with  the  Internal 
Revenne  .Service  in  drafting  this  rule 
and  concludes  that  the  rule  does  not 
have  an  adverse  effect  upon  either 
agency. 

The  benefits  of  this  rule  include  the 
develojiment  of  standards  that  increa.se 
consumer  jirotections,  such  as  a  limit  on 
the  presumption  of  reasonable  fees,  the 
reijuirement  that  agencies  provide 
adiiipiate  disclosuriis  concerning 
agencies’  iiolicies,  and  the  ])re.s(!ryation 
of  clients’  rights  nnd(!r  11  U..S.C.  502(k). 
This  rule  also  ])royide.s  for  greater 
sniiervision  by  the  United  .States  Trustee 
to  ensnri!  agencies  imijiloy  proper 
])roc(!dure.s  to  .safeguard  client  funds. 
These  benefits  justify  its  costs  in 
com])lying  with  C.ongress’  mandate  that 
a  list  of  a])proyed  credit  conn.seling 
agencies  be  established.  Fublic  Law 
108-8.  100(e)(1). 

Kxeculive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  .States,  on  the 
relationship  between  the  national 
goyernment  and  the  .States,  or  on  the 
distribution  of  |)ower  and 
resjionsibilities  among  tin;  various 
levels  of  goyernment.  Therefore,  in 
accordance  with  Fxecutiye  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prejiaration  of  a 
Federalism  Asse.ssmimt. 

Paperwork  Reduction  Af;l 

The  information  collection 
reipurements  contained  in  this  ride  have 
been  aj)])royed  by  OMB  in  accordance 
with  tlu!  Faperwork  Reduction  Act  of 
1985,  44  U.S.C.  ??t}35()l  to  3520,  and 
assigned  OMB  control  number  1105- 
0084  for  form  FOU.S'l’-CXil .  the 
"Application  for  Approval  as  a 
Noniirofit  Badp,ct  and  Credit  Counseling 
/\genr;y.’’ The  Dejiartment  notes  that  full 
notice  and  comment  opportunities  were 
provided  to  the  general  public  through 
the  Faiierwork  Reduction  Act  process. 
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and  that  the  applications  and  associated 
nujuirements  were  modified  to  take  into 
account  the  concerns  of  tliose  wlio 
commented  in  this  process. 

Regulatory  Flexibility  Act 

In  accordance  with  tlie  Regulatory 
Fhixihility  Act.  f)  ll.S.d.  (iO.'jlh),  the 
Director  has  revi(!wed  tliis  rule  and.  l)y 
a|)])roving  it.  certifies  that,  although  it 
will  affect  a  substantial  numher  of  small 
entities,  the  rule  will  not  have  a 
signiricant  economic  im))act  upon  them. 
In  2()()(i.  when  FOUST  conductiul  a 
survey  of  the  TH)  credit  counseling 
agencies  that  w(?re  aj)prov(!d  at  the  time 
of  the  survey.  98  agencies  responded  to 
the  survey,  and  82  (or  84  percent)  of 
tho.se  agencies  (jualified  as  small 
businesses  under  the  Small  Business 
Administration's  guidelines.  See  13  CFR 
<5 121.201.  Of  the  82  agencies  that 
(jualified  as  small  husines.ses.  ‘)1  jiercent 
of  them  rejjorted  that  the  cost  to  obtain 
a  surety  bond  and  insurance  in 
accordance  with  sjiecifications 
enunciated  in  the  jirojiosed  rule 
amounted  to  less  than  one  jiercent  of 
gross  revenue.  Additionally.  t)0  jiercent 
of  the  agencies  that  (jualified  as  small 
businesses  rejiorted  that  the  cost  was 
le.ss  than  one  jiercent  of  total 
exjienditures.  luir  the  remaining  ten 
Jiercent  of  agencies,  onlv  three  agencies 
rejiorted  the  suretv  bond  and  insurance 
nujuirements  (ujualed  more  than  two 
Jiercent  of  gross  revenue;  five  rejiorted 
that  they  (ujualed  more  than  two  jiercent 
of  total  exjienditures.  onlv  one  of  which 
rejiorted  the  surety  hond  and  insurance 
nujuirements  (ujualed  three  jiercent  of 
gro.ss  revenue  and  exjienditures.  From 
this  data,  it  is  ajijiarent  that  the  suretv 
bond  and  insurance  luujuirements  do  not 
imjiose  a  significant  economic  imjiact 
on  a  substantial  numher  of  small 
entities. 

This  rule  also  sets  forth  guidance 
concerning  the  reasonable  fee  a  credit 
counseling  agency  may  charge  (a 
jiresumjitively  rea.sonahle  fee  of  S.'iO). 
and  the  criteria  for  determining  fee 
waiver  eligibility  (jiresumed  eligiliilitv 
at  household  income  of  l.'iO  jiercent  of 
the  jioverty  level).  FOUST  sought  to 
establish  formal  guidance  concerning 
fees,  fee  waivers  and  fee  reductions 
based  on  a  client's  ‘‘ability  to  jiav  the 
fee”  using  objective  criteria,  taking  into 
account  the  jiotential  financial  imjiact 
on  the  agencies  as  well  as  the  needs  of 
clients.  11  U.S.C.  111((:)(2)(B). 

After  carefidly  evaluating  the  credit 
counseling  industry.  FOU.ST  based  its 
fee  guidance  on  current  indu.strv 
jiractice.  Nearly  t)()  jiercent  of  ajijiroved 
credit  counseling  agencies  charge  S.'iO  or 
le.ss.  According  to  a  U.S.  (Government 
yXccountaliility  Office  ("CGAO")  rejiort  in 


20()7,  the  mean  fee  for  credit  coun.seling 
among  all  agencies  was  .S47.  .See  U..S. 
(Gov't  Accountability  Office,  (GA()-()7- 
203.  Bankrujitcy  Reform:  Vidue  of  (Gredit 
(Gounseling  Riujuirement  is  Not  (Glear  30 
(2007)  (the  “(GAO  Rejiort").  As  of  2011. 
the  mean  fee  for  credit  counseling 
among  all  agencies  is  S48.  Among  the 
ten  large.st  credit  coun.seling  agencies 
(liy  certificate  volume),  nearly  all  charge 
S.'iO  or  le.ss  in  fees.  Only  one  of  the  ten 
large.st  agencies  charges  more  than  S.'iO 
(the  agency  in  (juestion  charges  S.'i.'i  for 
coun.seling  in  jierson  with  a  S10 
discount  for  counseling  liv  Internet). 
Three  of  the  ten  largest  agencies  charge 
suhstantially  less  than  S.'iO:  one  charges 
S3(i;  another  charges  S30  (S.'iO  for 
telejihone  coun.seling);  and  yet  another 
charges  S2.'i.  According  to  FOU.ST 
records,  fee  jiolicies  have  not  changed 
among  the  ten  large.st  agencies  since 
2000. 

In  2011,  FOU.ST  took  a  random 
.samj)ling  often  credit  coun.seling 
ag(!ncies  that  were  not  among  tin;  ten 
large.st  agenci(!.s  to  (let(;rmin(!  these 
agenci(\s'  fees.  Of  th(!.se  ten  agencies, 
nine  charge  .S.'iO  and  the  other  agencv 
charges  .S2.'i.  Accordinglv,  a  .S.'iO 
j)re.sumj)tiv(;ly  r(;a.s()nahl(!  fee  not  oidy 
strikes  an  aj)i)r()j)riate  balance  l)etw(!(!n 
th(!  financial  condition  of  j)r()sj)e(:tive 
(l(;l)tor.s  and  the  financial  viability  of 
aj)j)r()V(;(l  credit  counseling  ag(!n(:ies, 
hut  C()n.stitut(!s  geiuaal  j)ra(:ti(:(!  in  tlu; 
cnulit  couns(!ling  industry.  Thus, 
(istahlishing  a  j)resumj)tiv(!ly  reasonahh! 
fee  of  .S.'iO  (huis  not  imj)()se  a  significant 
(iconomic  imj)a(;t  on  credit  (:()uns(!ling 
ag(!ncie.s.  Rath(!r,  it  embodies  a  hie 
structure  alnsidy  widesjjniad  in  the 
indu.strv. 

R(!gar(ling  fee  waivers,  similar  to  the 
r(!(juirement  to  charge  “Rnisonahle”  fees, 
the  r(!(juirement  to  waive  fees  when  a 
cli(!nt  cannot  j)av  is  mandated  hv 
statute.  11  U.S.CG.  111(c)(2)(B).  With 
r(;.sj)ect  to  the  develojjinent  of  the  Rk: 
waiver  standard,  the  (GAO  undertook  a 
study  concerning,  among  other  things, 
the  incidence  of  fee  waivers  has(;(l  on 
ability  to  j)ay.  The  (GAO  noted  that  tlu; 
Interim  Final  Ride  did  not  jirovide 
sjiecific  guidance  on  the  criteria 
agencies  should  use  to  determine  a 
client's  ability  to  jiay.  .S(^e(GA()  Rejiort 
at  29-32.  The  (GAO  noted  variations  in 
the  rate  of  fee  waivers  and 
recommended  that  FOU.ST  adojit  clearer 
guidance  to  agencies  to  reduce 
uncertainty  among  agencies  concerning 
ajijirojiriate  fee  waiver  criteria,  to 
imjirove  transjiarency  concerning 
FOU.ST's  assessment  of  fee  waiver 
Jiolicies,  and  to  increase  the  availability 
of  fee  waivers  liy  setting  clear  minimum 
benchmarks  for  ability  to  jiav.  /(/.  at  32, 
40-41. 


Among  the  ten  largest  credit 
counseling  agencies,  eight  use 
household  incomeat  or  below  l.'iO 
Jiercent  of  the  jiovertv  level  as  the 
threshold  for  determining  eligiliilitv  for 
a  fee  waiver.  One  agencv  considers  the 
debtor's  income,  housing  status,  and 
existence  of  severe  hardshiji.  I’he  other 
agency  uses  household  income  at  or 
below  100  Jiercent  of  the  jioverty  level 
as  the  threshold  for  determiinng 
eligibility  for  a  fee  waiver.  In  2011, 
I'GOU.ST  look  a  random  .samjiling  often 
credit  counseling  agencies  that  were  not 
among  the  ten  largest  agencies  to 
determine  these  agencies'  fee  waiver 
Jiolicies.  .Seven  of  the  agencies  use  the 
l.'iO  Jiercent  of  jioverty  level  standard; 
one  uses  the  in  fornui  pauperis  or  pro 
/ion o  standard  without  sjiecifving  l.'iO 
Jiercent;  one  uses  12.'i  jiercent  of  the 
Jioverty  level:  and  one  u.ses  100  jiercent 
of  the  Jioverty  level  as  the  threshold  for 
determining  eligiliilitv  for  a  fee  waiver. 

lb  the  jirojiosed  rule,  FOU.ST 
jirojio.sed  a  bright-line  .standard 
establishing  entitlement  to  a  fee  waiver 
for  clients  with  hou.sehold  income  (ujual 
to  or  less  than  l.'iO  jiercent  of  the 
Jioverty  level.  That  standard  was  based 
on  the  in  fornui  p(ni})eris  standard  set 
forth  in  28  U.S.CG.  1930(f)(1),  which, 
jiermits  the  bankrujitcy  court  to  waive 
filing  fees  for  eligible  individuals.  The 
jirojiosed  rule  standard  did  not  grant 
agencies  the  discretion  to  determine 
whether  clients  otherwise  were  able  to 
Jiav  the  fees. 

.Suh,se(juently.  FOU.ST  received  and 
considered  comments  to  the  jirojio.sed 
rule.  FOUST  agreed  that 
imjilementation  of  the  jirojio.sed 
.standardized  fee  waiver  rai.sed  some 
jiolicy  concerns.  Because 
.standardization  fails  to  take  into 
account  local  differences,  disjiarate 
imjiact  on  agencies  may  result  when 
agencies  located  in  geograjihic  areas  of 
concentrated  low  income  individuals 
are  nujuired  to  grant  fee  waivers  at  a 
higher  rate  than  those  in  more  affluent 
areas.  Although  an  agency  mav  ajijilv  to 
FOU.ST  to  increa.se  its  counseling  fee  by 
demonstrating  that  its  co.sts  of 
delivering  services  (including 
ojijiortunity  costs  associated  with 
waived  or  reduced  fees)  justify  the 
jirojio.sed  fee.  increases  in  fees 
idtimalely  shift  the  fee  burden  to  those 
clients  more  able  to  jiay.  As  of  )uly 
2009,  according  to  self-rejiorting  by 
ajijiroved  credit  coun.seling  agencies, 
without  the  jirojio.sed  mandatory  fee 
waiver.  10.8  jiercent  of  certificates  were 
issued  at  no  cost,  with  another  22.1 
Jiercent  issued  at  reduced  cost.  In 
comjiarison,  based  on  available  data 
from  200.'i.  ajijiroximately  30  jiercent  of 
chajiler  7  debtors  were  eligible  to  ajijily 
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for  a  waiver  of  the  court  filing  fee 
l)ursuant  to  the  1.50  ixacent  in  fornni 
/jou/;em- .standard.  Ha.scui  on  this 
analysis,  EOl  KST  concluded  that  if 
agencies  were  subject  to  a  mandatory  fee 
waiver  policy  with  respect  to  ail  such 
(hihtors  l)as(!d  on  the  in  fonnn  [xnipcris 
standard,  some  agenci(;s  might  sutler 
finamaal  lo.ss(;,s  tliat  would  rend(;r  them 
imahle  to  provide  services,  reducing 
capacity  to  serve  the  ov(!rall  potential 
debtor  po])nlation. 

Accordingly,  ITllJST  revised  this  rule 
to  inclndc!  a  rebuttable  pre.snmj)tion  to 
the  objective  fee  waiver  standard.  In 
adopting  the  presumption.  EOUST  .s(!eks 
to  balance  the  need  for  an  objective  fee 
waiver  standard  and  comi)lying  with  11 
II.S.C.  lll(c)(2KI3)  with  agencies’  need 
to  collect  adecjuate  fees  for  services 
provided.  Under  the  rebuttable 
pre.snm])tion,  a  client  with  household 
income  ecpial  to  or  less  than  150  ])ercent 
of  tlu!  j)overty  level  is  presnm]3tively 
entitled  to  a  fee  waiver,  but  the  agency 
may  determine,  based  on  information  it 
receives  during  the  counseling  se.ssion, 
that  tin;  client  actually  is  ahh;  to  pay  the 
tee  in  part.  In  that  ca.se.  the  agency  may 
charge  the  client  a  reduced  fee.  taking 
into  account  the  client's  actual  ability  to 
])ay.  This  rebuttable  pre,snmi)tion 
balances  the  need  for  an  objective  fee 
waiver  standard.  consniiKM-  ])rotection, 
and  the  muni  to  (msun;  agency 
com])lianc(!  with  the  Bankruptcy  (lode 
with  the  ageindes’  neeil  to  collect 
ad(H|nate  fees. 

Additionally,  although  EOUST 
considered  indexing  fee  waivers  to 
client  income,  PXIUST  determined  that 
such  an  indexing  system  fails  to  take 
into  account  the  variation  in  ability  t(i 
pay  for  cdients  at  the  same  income  level. 
For  examjjle,  two  clients  may  have 
income  at  150  per(;ent  of  the  ])overty 
level,  hut  one  client  lives  in  a  rent-free 
home  and  has  few  expenses  while  the 
other  has  significant  expenses,  such  as 
accumulated  medical  debts  or  child 
support  payments.  An  inflexible 
indexing  .standard  does  not  take  into 
account  the  individnal’s  actual  ability  to 
pay  the  fee,  as  set  forth  in  1 1  U.S.C. 
111(c)(2)(B).  EOUST  conclndefl  that 
each  agency  should  d(;termin(!  each 
cliimt’s  eligibility  based  on  the  client’s 
individual  financial  circumstances. 

Unfunded  Mandates  Reform  Act  of 
15)95 

Tliis  rule  does  not  rcKjuire  the 
|)re])aration  of  an  assessment  stateimmt 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  15)5)5,  2  U.S.O. 
1531.  rhis  rule  (h)e.s  not  include  a 
federal  mandate  that  may  result  in  the 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 


by  the  |)rivate  sector,  of  more  than  the 
annual  threshold  e.stahlished  by  the  Act 
(.Slot)  million).  Therefore,  no  actions 
w(!r(!  (hunned  neccissarv  under  the 
provisions  of  the  Unfund(!d  Mandates 
Reform  Act  of  15)5)5. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  15)5)9 

This  rule  is  not  a  major  rule  as 
defined  by  sciction  804  of  the  Small 
BusiiKi.ss  Regulatory  Enforccnnent 
Fairne.ss  Act  of  15)5)0,  5  U.S.C.  801  e/ 
sccj.  This  rule  will  not  nisult  in  an 
annual  effecd  on  the  economy  of  Slot) 
million  or  more:  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  com])etition.  em]jlovment, 
investment,  productivity,  and 
innovation:  or  on  the  ability  of  United 
.States-hased  companies  to  com])ete  with 
foreign-based  companies  in  domestic 
and  export  markets. 

Privacy  Act  Statement 

Section  111  of  title  11,  United  States 
Code,  authorizes  the  collection  of  this 
information,  'fhe  j)rimarv  use  of  this 
iidbrmation  is  by  the  UnitiKl  .States 
Trustee  to  ap])rove  non])rofit  budget  and 
credit  coun.seling  agencicrs.  The  Unitcul 
States  'I’nistee  will  not  share  this 
information  with  any  other  entity  unless 
authorized  undi!r  the  Privacy  Act.  5 
U.S.C.  552a  e/  snq.  EOU.ST  lias 
published  a  .Systcnn  of  Records  Notic:(; 
that  delineates  the  routine  use 
exce])tions  authorizing  di.sch).sure  of 
information.  71  ER  55).818.  55).827 
(October  11. 2()()(i).  jU.STICE/U.ST-()()5. 
(iredit  (Counseling  and  Debtor  Education 
Files  and  A.ssociated  Records. 

Public  Law  104-134  (April  20,  15)5)0) 
requires  that  any  person  doing  business 
with  the  federal  gov(!rnment  furnish  a 
.Social  .Security  Number  or  Tax 
Identification  Numlxir.  This  is  an 
amendment  to  section  7701  of  title  31. 
United  States  (Code.  Furnishing  the 
Social  Security  Number  and  other  data 
is  voluntary,  hut  failure  to  do  so  may 
delay  or  prevent  action  on  the 
apidication. 

List  of  Subjects  in  28  (CFR  Part  58 

Admini.strative  practice  and 
|)rocedure.  Bankruptcy,  (Credit  and 
debts. 

Accordingly,  for  the  reasons  .set  forth 
in  the  pr(;amhle.  Part  58  of  chai)ter  1  of 
title  28  of  the  (Code;  of  luuleral 
Riigulations  is  amended  as  follows: 

PART  58— [AMENDED] 

■  1.  The  authority  citation  for  Part  58 
c:ontinues  to  read  as  follows: 

Authority:  .5  l]..S.(C.  :)()!,  .5.52;  11  II..S.(C. 
l()!)(li).  Ill,  521(1)),  727(a)(ll).  1141((l)(:i). 


1202.  i:i02.  i:i28(g).  28  U.S.C.  500.  510.  580. 
5801). 

■  2.  .Sections  58.12  through  58.14  are 
added  to  read  as  follows: 

§58.12  Definitions. 

(a)  The  following  definitions  apply  to 
§§58.12  through  and  including  58.24  of 
this  Part  and  the  apj)lications  and  other 
materials  agencies  submit  in  an  effort  to 
establish  they  meet  the  re(]uirements 
nece.ssary  to  become  an  approved 
non])rofit  budget  and  credit  counseling 
agency. 

(b)  The.se  terms  shall  have  the.se 
meanings:  (1)  The  term  "accreditation” 
means  the  recognition  or  endorsement 
that  an  accrediting  organization  bestows 
upon  an  agency  because  the  accrediting 
organization  has  determined  the  agency 
meets  or  exceeds  all  the  accrediting 
organization's  standards; 

(2)  The  term  "accrediting 
organization”  means  either  an  entity 
that  provides  accreditation  to  agencies 
or  pro\  ides  certification  to  counselors, 
j)rovided.  however,  that  an  accrediting 
organization  shall: 

(i)  Not  he  an  agency  or  affiliate  of  any 
agency:  and 

(ii)  Be  deemed  acce|)tahle  hv  the 
United  .States  Trustee: 

(3)  The  term  "adecjuate  counseling” 
means  the  actual  receipt  by  a  client  from 
an  a|)i)roved  agency  of  all  coun.seling 
.services,  and  all  otlier  a|)plicahle 
.services,  rights,  and  protections 
specified  in: 

(i)  11  U.S.C.  1()5)(h): 

(ii)  11  U.S.C.  Ill;  and 

(iii)  This  j)art: 

(4)  The  term  "affiliate  of  an  agency” 
includes: 

(i)  Every  entity  that  is  an  affiliate  of 
the  agency,  as  the  term  "affiliate”  is 
defined  in  11  U..S.(L  101(2),  except  that 
the  word  “agency”  shall  he  substituted 
for  the  word  "debtor”  in  11  U.S.C. 
101(2); 

(ii)  Each  of  an  agency's  officers  and 
each  of  an  agency’s  directors:  and 

(iii)  Every  relative  of  an  agency’s 
officers  and  every  relative  of  an  agency’s 
direettrs: 

(5)  The  term  "agency”  and  the  term 
"budget  and  credit  coun.seling  agency” 
shall  e.ich  mean  a  non])n)fit 
organization  that  is  applying  under  this 
j)art  for  United  .States  Trustee  ai)])roval 
to  he  included  on  a  publicly  available 
list  in  one  or  more  United  .States  district 
courts,  as  authorized  hv  11  U..S.(i. 
111(a)(1).  and  shall  also  mean, 
whenever  appropriate,  an  ap])roved 
agency: 

(0)  The  term  "a])])lication”  means  the 
application  and  related  forms,  including 
ai)])endices.  aj)j)roved  by  the  Office  of 
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Management  and  Hudget  as  form 
F()l).ST-(X;i.  Applicdtion  foi  Approval 
as  a  Nonprofit  Badgal  and  Crodit 
(ionnsaliin^  A<>(nic\'.  as  it  shall  he 
amended  from  time  to  time; 

(7)  The  t(!rm  "approved  agency" 
means  an  agency  cnrrently  approved  by 
a  llnit(!(l  States  Trustin;  under  11  IJ.S.fi. 

11  1  as  an  approved  nonprofit  budget 
and  criulit  counseling  agtmcy  eligible  to 
bi!  inclmhul  on  one  or  more!  lists 
maintaimul  under  11  U.S.C,.  111(a)(1): 

(8)  The  term  "approvcul  list"  means 
the  list  of  agencies  cnrrently  a))proved 
by  a  llnitcul  States  'rrustcu?  under  1 1 

I  I.S.(].  111.  as  currently  published  on 
the  United  States  Trustee  I’rogram's 
Internet  site,  which  is  locatcul  on  the 
United  Slates  Department  of  )ustic(!’s 
Internet  site: 

(0)  The  term  "audited  financial 
statements"  means  financial  reports 
audited  by  inde])endenl  certified  public 
accountants  in  accordance  with 
generally  accejjled  accounting 
principl(!s  as  defined  bv  the  American 
Institute  of  Uerlified  Public 
Accountants; 

(10)  The  term  "certificate"  means  the 
certificate  identified  in  11  U.S.fi. 

.'121  (b)(1)  that  an  a|)proved  agency  shall 
|)rovide  to  a  client  after  the  client 
comj)lel(!S  counseling  services; 

(11)  Tlu!  t(!rm  "client”  means  an 
individual  who  both  seeks  and  r(;c(!ives 
(or  sought  and  recedved)  counseling 
scM'vices  from  an  ai)i)roved  agimcv: 

(12)  The  term  "connsiding  .services" 
means  all  counseling  riuiuired  bv  11 
U.S.C.  in‘)(h)  and  111.  and  this  part 
including,  without  limitation,  .services 
that  are  typically  of  at  least  (iO  minutes 
in  duration  and  that  shall  at  a  minimum 
include: 

(i)  Performing  on  behalf  of.  and 
providing  to.  each  client  a  written 
analysis  of  that  client's  current  financial 
condition,  which  analysis  shall  include 
a  budget  analysis,  consideration  of  all 
all(;rnatives  to  ni.solve  a  client’s  credit 
problems,  discussion  of  the  factors  that 
caused  such  financial  condition,  and 
identification  of  all  methods  bv  which 
the  client  can  devedop  a  plan  to  respond 
to  the  financial  i)roblems  without 
incurring  negative  amortizatit)n  of  d(!bl; 
and 

(ii)  Providing  (iach  client  tlu; 
op|)ortnnity  to  have  the  agenev 
negotiate  an  alternative  pavmenl 
.schedule  with  r(!gard  to  (uich  unsecureil 
consumer  ded)!  under  terms  as  .s(!t  forth 
in  11  U.S.C'..  .')()2(k)  or.  if  the  client 
accepts  this  oi)tion  and  the  agency  is 
unable  to  ])rovide  this  service,  the 
agency  .shall  refer  the  client  to  another 
aj)j)roved  agency  in  the  a])])ro))riate 
federal  judicial  district  that  provides  it; 


(13)  The  term  “counselor 
certification”  nuians  certification  of  a 
counselor  by  an  accrculiting  organization 
becaus(!  tin;  accrediting  organization  has 
(hitermined  the  connstdor  meets  or 
exceeds  all  the  accrediting 
organization’s  standards  for  couns(ding 
services  or  ndated  ar(;as.  smdi  as 
personal  finance!,  budgiiting.  or  cixidit  or 
debt  manag(!m(!nt: 

(14)  The  t(!rm  "criminal  background 
(  heck"  m(!ans  a  report  generated  by  a 
state  law  eidorceimiut  authority 
disedosiug  the  (mtire  .stat(!  criminal 
history  r(!cord.  if  any.  of  the  couns(!lor 
for  whom  the  criminal  background 
{du!ck  is  .sought,  for  ev(!ry  stale  wluiie 
the  counselor  has  reisided  or  worked 
during  any  ])art  of  the  imimuliately 

jn  eceding  five  y(!ars.  If  a  criminal 
l)ackground  clu!ck  is  not  available  for.  or 
is  not  authorized  by  state  law  in.  (nitdi 
of  the  states  wluire  tlu!  counselor  has 
r(!sided  or  worktul  during  any  part  of  the 
imnuidiately  pixiceding  five  y(!ars.  the 
ag(!ucy  shall  insteuul  oldain  at  hiast 
ey(!ry  five;  years  a  sworn  statenuiut  from 
(!a(di  coun.selor  attesting  to  whether  the 
connsiilor  has  Ixiciii  conviettid  of  a 
hilony.  or  a  crinu!  involving  fraud. 
dishoiKisty,  or  faksc!  stat(!ments; 

(l.'i)  Th(!  t(!rm  “(hd)t  r(!])aym(!ut  plan” 
nu!aus  any  written  document  .sugg(!st(!d. 
drafted,  or  r{!vi(!W(!d  by  an  ap))rov(!d 
ag(!ncy  that  (litluir  ])roposes  or 
im|)lem(!nts  any  nuudianism  by  whicdi  a 
(di(!nt  would  make  paynuiiits  to  any 
cRiditor  or  crculitors  if.  during  the  tinu! 
any  siudi  payuKiuts  an;  being  mad(!.  that 
creditor  or  tho.sc!  enulitors  would  forluxir 
from  colhuliug  or  otherwise!  enforcing 
th(!irch(im  or  claims  again.st  the  (dient: 
provid(!d.  however,  that  any  siudi 
writt(!n  document  shall  not  cejustitute  a 
debt  n!payment  ])lan  ifthe(di(!nt  would 
incur  a  n(!gatiye  amortization  of  (h!bt 
under  it: 

(in)  The  term  “Director"  nuians  the 
person  designateul  or  acting  as  the 
Dir(!ctor  of  the  Ex(!cutive  (Mfice  for 
United  Stat(!s  Tru.stees; 

(17)  The  term  “entity”  .shall  have  the 
meaning  given  that  term  in  11  U.S.C. 
101(1. 'll; 

(18)  The  term  "fair  share!”  mexms 
payme!nt.s  by  a  creditor  to  em  approved 
age!ncy  for  administering  ei  (h!bt 
r(!i)ayme!nt  i)hm; 

(10)  The  te!rms  “feu!”  and  “feu!  policy” 
e!ii(di  me!jm  tlu!  iiggr(!gate!  of  all  feexs, 
contributions,  and  ])iiyme!nts  :m 
apjjroved  agency  ediargens  edients  for 
])re)yi(ling  counseling  .se!ryi(:e!s:  “fee 
policy"  shall  also  mexm  the  obje!ctive 
criteria  the  ag(!ncy  us(!.s  in  de!te!rmining 
whether  to  waive  or  re!(lnc(!  any  fex!. 
contribution,  or  ])ayment; 

(20)  The  term  “final  deudsion”  mexens 
the  writt(!n  ehderminiition  issued  by  the 


Direudor  baseul  ui)on  the  review  of  the! 
Uniteul  .Stiites  Truste!e!’s  decision  either 
to  deny  em  agency’s  eepplication  or  to 
r(!m()ve!  iiu  agency  from  the  ci])])rove!ei 
list; 

(21)  The  term  "fimmedid  b(!n(!fit’’ 
me!ans  emy  iut(!r(!st  eepuited  with  moue!y 
or  its  (!eiuivide!ut.  inedudiug,  but  not 
limite!(l  to.  stocks,  bonds,  otheu- 
inve!stme!nts.  income,  goods,  sen'vices,  or 
r(!(:(!ivcibh!s: 

(22)  riu!  term  “goveaiuneutiil  unit” 
shall  hiive  the  me!aniug  given  that  t(!rm 
in  11  U.S.C.  101(27): 

(23)  The!  te!rm  "in(l(!pe!n(h!nt 
contractor”  nuuins  a  ])(!rs()n  or  entity 
who  provides  any  goods  or  services  to 
an  cipproved  agemey  otheu'  than  as  an 
e!m])h)y(!(!  and  as  to  whom  the  a])])r()V(!(l 
agency  does  not: 

(i)  Dir(!ct  or  control  the  m(!ans  or 
me!tho(ls  of  delive!!)'  of  the!  goods  or 
.seryic(!s  being  ])royi(h!(l; 

(ii)  Make  finanedal  deudsions 
concerning  the  busiiu!ss  as])(!cts  of  the 
goods  or  se!rvice!s  b(!ing  jirovided;  and 

(iii)  Hiive  iiny  common  e!mploye!e!s; 

(24)  The  term  “hmguages  offered” 
meiins  e!ye!ry  langimge!  other  thiui 
English  in  whiedi  iiu  ;ippr()ye!(l  agency 
pr()yi(h!S  counseling  se!ryic(!s; 

(2.'i)  Tlu!  term  “h!g;il  iidvice"  sh.ill 
hiive!  the!  meaning  give!u  that  t(!rm  in  11 
U.S.C.  ll()(e)(2): 

(2())  The!  term  “limite!(l  Ihiglish 
profiedency”  re!f(!rs  to  iudividuiils  who: 

(i)  Do  not  s])e!iik  Ihiglish  iis  their 
jirimary  language:  and 

(ii)  liave  a  limite!(l  iibilitv  to  reiid. 
write.  sj)(!ak.  or  understand  English; 

(27)  The  t(!rm  “mate!riiil  change” 
means,  alternatiyely,  any  chiinge: 

(i)  In  the!  niime,  structure,  ])rined])iil 
contact,  miinagennent.  counselors, 
])hysical  location.  counse!hng  .serviceis, 
feH!  jiohcy,  language  servic(!s,  or  method 
of  d(!hve!ry  of  an  ii])])roye!(l  agency:  or 

(ii)  That  renders  inii])])hcahle, 
inaccurate,  incomjilete.  or  misleading 
any  statement  iin  agency  or  aj)proye!(l 
agency  iireviously  made: 

(A)  In  its  ii])])hcati()n  or  relate!(l 
materials:  or 

(11)  To  the  United  Stiites  Tru.stee; 

(28)  The  term  “method  of  delivery” 
means  one  or  more  of  the  three  methods 
by  which  an  apiiroved  iigency  can 
provide  some  comijonent  of  counseling 
.services  to  its  edients,  inedudiug: 

(i)  “In  person”  delivery,  which 
iip])li(!s  when  a  client  primarily  receives 
counseling  services  at  ii  jihysical 
location  with  a  credit  counselor 
lihysically  ])resent  in  thiil  location,  and 
with  the  credit  counselor  providing  oicil 
and/or  written  connnuuication  to  the 
client  at  the  facilitv; 

(ii)  “Telephone”  delivery,  which 
cippliexs  when  a  client  primarily  receives 
counseling  services  by  telephone;  and 
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a|)i)lies  when  a  client  primarily  receives 
counseling  serviciis  through  an  Internet 
Web  site: 

(2t))  'I'he  t(;rm  “nonprofit"  means, 
alternatively: 

(i)  An  entity  validly  organized  as  a 
not-for-profit  entity  under  applicable 
.state  or  fcideral  law.  if  that  entity 
o])erates  as  a  not-for-profit  entity  in  full 
com])liance  with  all  applicable  state  and 
federal  laws;  or 

(ii)  A  (pialifying  governmental  unit; 

(30)  The  term  “notice"  in  §  30.24 
means  the  written  commnnication  from 
the  United  States  Trustee  to  an  agency 
that  its  application  to  become  an 
a|)|)roved  agency  has  been  denitul  or  to 
an  approved  agency  that  it  is  being 
removed  from  the  a])]3roved  list; 

(31)  The  term  “])otential  client” 
means  an  individual  who  .seeks,  hut 
does  not  receive,  counseling  .services 
from  an  ai)])rov(!d  agency. 

(32)  The  term  "(pialifying  government 
unit”  means  any  governmental  unit  that, 
were  it  not  a  governmental  unit,  would 
(lualify  for  tax-exempt  .status  under  20 
IJ.S.fk  .301  (c)(3),  or  would  qualify  as  a 
nonjji'ofit  entity  under  applicable  state 
law; 

(33)  The  term  “referral  fees”  means 
momw  or  any  other  valuable 
consideration  paid  or  transferred 
between  an  a])])roved  agency  and 
anotlnir  entity  in  r(;tnrn  for  that  (intity. 
diriictly  or  indirectlv.  identifving. 
referring,  .secairing,  or  in  any  other  way 
encouraging  any  c:lient  or  potential 
client  to  receive  c:ounseling  services 
from  the  apiiroved  agency:  provided, 
however,  that  “referral  fees”  shall  not 
include  fees  jiaid  to  the  agencv  under  a 
fair  share  agreement; 

(34)  The  term  “relative”  shall  have 
the  meaning  given  that  term  in  11  ll.S.Ci. 
101(43); 

(33)  The  term  “recjnest  for  review" 
means  the  written  commnnication  from 
an  agency  to  the  Director  seeking  rcn  iew 
of  the  United  States  Trustee’s  dec:ision 
either  to  deny  the  agency’s  application 
or  to  remove  the  agency  from  the 
ajiiiroved  list: 

(3())  The  term  "state”  means  state, 
commonwealth,  district,  or  territory  of 
the  United  States; 

(37)  'I’he  term  “tax  waiver”  means  a 
document  sufficient  to  ])ermit  the 
Internal  Revenue  Service  to  release 
directly  to  the  United  States  Trustee 
information  about  an  agencv: 

(33)  The  term  “trust  account”  means 
an  account  with  a  federally  insured 
depository  institution  that  is  .separated 
and  segregated  from  operating  accounts, 
which  an  approved  agency  .shall 
maintain  in  its  fiduciary  capacity  for  the 
pnri)ose  of  receiving  and  holding  client 


and 

(3‘))  'I’he  term  “United  States  'I’rnstee” 
means,  alternatively: 

(i)  ’I’he  Fx(!cutive  Office;  for  United 
States  'I’l  nstees; 

(ii)  A  United  States  'rru.st(;e  a|)pointed 
under  28  U.S.fi.  381; 

(iii)  A  p(;r.son  acting  as  a  Unit(;d  .States 
’rrnst(;e; 

(iv)  An  (;mployee  of  a  United  .States 
'I’rn.stee;  or 

(v)  Any  other  entity  authorized  by  the 
Attorney  (leneral  to  act  on  l)e:half  of  the 
United  .States  under  this  part. 

§  58.1 3  Procedures  all  agencies  shall 
follow  when  applying  to  become  approved 
agencies. 

(a)  An  agency  applying  to  become  an 
approved  agency  shall  obtain  an 
a])])lication,  including  appendices,  from 
the  United  .States  'I’nistee. 

(h)  'Fhe  agency  shall  com])lete  the 
applic:ation,  including  its  ap|)entlices. 
and  attach  the  reepured  sii])porting 
documents  n;(piested  in  the  apiilication. 

(c)  'I’he  agency  shall  submit  the 
original  of  the  com])leted  ai)])lication, 
including  conqileted  appendices  and 
tin;  recjuired  siqjporting  documents,  to 
tlu;  Unitc:d  .States  'I’lnster;  at  tin;  address 
.si)(;cified  on  the  a])])lication  form. 

(d)  'I’lu;  ap|)lication  shall  he  signed  hv 
an  agencv  re])resentative  who  is 
authorized  nnd(;r  a])plical)le  law  to  sign 
on  behalf  of  the;  ap])lving  agencv. 

(e)  'I’lu;  signed  application,  completed 
a])])endice.s,  and  re(|nir(;d  supporting 
documents  shall  he  accompani(;d  by  a 
writing,  signed  by  the  signatory  of  the 
application  and  executed  on  behalf  of 
the  signatorv  and  the  agency,  certifving 
the  ap])lication  iloes  not: 

(1)  Falsify,  conceal,  or  cover  iq)  by 
any  tric:k,  .scheme  or  device  a  material 
fact: 

(2)  Make  any  materially  false, 
fictitious,  or  fraudulent  .statem(;nt  or 
repre.sentation;  or 

(3)  Make  or  use  any  fakse  writing  or 
document  knowing  the  .same  to  contain 
any  materially  fakse,  fictitious,  or 
frandnlent  statement  or  entry. 

(0  'I’he  United  States  'I’rn.stee  shall  not 
consider  an  a])plication.  and  it  may  he 
returned  if: 

(1 )  It  is  incomplete: 

(2)  It  fails  to  include  the  complet(;d 
a])pendice.s  or  all  of  the  recjuired 
su])])orting  documents;  or 

(3)  It  is  not  accom])anied  hv  the 
certification  identifi(;d  in  paragraph  (e) 
of  this  section. 

(g)  'I’he  United  .States  'I’rnstee  shall  not 
consider  an  application  on  behalf  of  an 
agency,  and  it  shall  he  returned  if: 

(1)  It  is  .submitted  by  any  entity  other 
than  the  agency:  or 


accompanying  certification  is  ex(;cnted 
by  any  entity  other  than  an  agency 
rei)resentative  who  is  authorized  under 
a])|)lical)le  law  to  sign  on  behalf  of  the 
agency. 

(h)  By  the  act  of  submitting  an 
application,  an  agency  consents  to  the 
rel(;a.se  and  di.sclosure  of  its  nanu;, 
contact  information,  and  non- 
confidential  business  information 
relating  to  the  services  it  provides  on 
the  aj)i)roved  list  should  its  application 
he  a])i)rov(;d. 

§  58.14  Automatic  expiration  of  agencies’ 
status  as  approved  agencies. 

(a)  Except  as  ])rovided  in  §  38.13(c).  if 
an  approved  agency  was  not  an 
ap])roved  agency  immediately  ])rior  to 
the  date  it  last  obtained  approval  to  he 
an  aj)j)roved  agency,  such  an  ap])roveil 
agency  shall  cease  to  he  an  approved 
agency  six  months  from  the  date  on 
which  it  was  a])])roved  unless  the 
Uniti;d  .States  'frustee  a])])rove.s  an 
additional  one  year  period. 

(h)  Fxco])t  as  provided  in  §  38.13(c),  if 
an  approved  agency  was  an  a])])roved 
agencx  immediately  prior  to  the  date  it 
last  obtained  a])proval  to  he  an 
ai)i)rov(;d  ag(;ncy.  such  an  agency  shall 
cease  to  he  an  aj)])roved  agencv  oiu;  year 
from  tlu;  date  on  which  it  was  last 
ai)pro\  ed  to  he  an  a|)])roved  agenc:v 
nnle.ss  tlu;  Unit(;d  .States  'I’nistee 
a])])n)V(;.s  an  additional  one  year  p(;riod. 
■  3.  .S(;ctions  38.13  through  38.17  are 
revised  to  read  as  follows: 

§  58.15  Procedures  all  approved  agencies 
shall  follow  when  applying  for  approval  to 
act  as  an  approved  agency  for  an  additional 
one  year  period. 

(a)  To  he  considered  for  approval  to 
ac't  as  an  approx  ed  agenc;y  for  an 
additional  one  year  term,  an  approved 
agencx  shall  reapply  by  complying  xvith 
all  the  requirements  .specilu;d  for 
agencies  under  11  U..S.C.  109(h)  and 
Til,  and  under  this  part. 

(h)  Such  an  agencv  .shall  a])plv  no 
later  than  43  days  ])rior  to  the  expiration 
of  its  six  month  probationary  |)(;riod  or 
annual  peric)d  to  he  consid(;red  for 
ap])roxal  for  an  additional  one  year 
period,  unless  a  xvritten  extension  is 
granted  by  the  United  .States  'rrn.st(;e. 

(c)  An  a])proved  agency  that  has 
conqilied  xvith  all  pr(;r(;(ini.sit(;s  for 
applying  to  act  as  an  a|)])roved  ag(;ncy 
for  an  additional  one  year  ])eriod  may 
continue  to  operate  as  an  ai)proved 
agencx  xvhile  its  application  is  under 
reviexx  by  the  United  States  'I’rn.stee,  so 
long  as  either  the  application  for  an 
additional  one  year  period  is  timely 
submitted,  or  an  agency  receives  a 
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written  extension  from  the  United  .States 
Trustee. 

§  58.16  Renewal  for  an  additional  one  year 
period. 

If  an  approved  agcmey's  application 
for  an  additional  one  year  period  is 
aj)proved.  such  nmewal  pcniod  shall 
l)(^gin  to  run  from  the  later  of: 

(a)  The  day  aft(!r  the  expiration  date 
of  the  immediately  prec.eding  aj)j)roval 
pin  iod;  or 

(h)  The  actual  date  of  approval  of  such 
renewal  by  the  United  .States  Trustee. 

§  58.17  Mandatory  duty  of  approved 
agencies  to  notify  United  States  Trustees  of 
material  changes. 

(a)  An  a])])roved  agency  shall 
immediately  notify  the  United  .States 
Trustee  in  writing  of  any  material 
change. 

(h)  An  approved  agcaicy  shall 
iinnuutiately  notify  the  United  .States 
Trustee  in  writing  of  any  failure  by  the 
approved  agency  to  comply  with  anv 
.standard  or  nujuirement  specified  in  11 
U..S.(i.  10t)(h)  or  111.  this  part,  or  the 
terms  under  which  tlu;  Unitiul  .Stat(!s 
'I'rnslec!  approved  it  to  act  as  an 
ap|)rov(;d  agency. 

(c)  An  aiijn'oved  agencv  shall 
immediatelv  notify  the  United  .States 
Trustee  in  writing  of  any  of  the 
following  events: 

(1)  Notification  hy  the  inttniial 
Revenue  .Sta  vicj?  or  hy  a  state  or  local 
taxing  authority  that  the  a])|)roved 
ag(!ncy  has  hecai  .selijcted  for  audit  or 
examination  regarding  its  tax-exem])t 
status,  or  any  notification  of  a 
compliance  check  hy  the  Internal 
Rev(!nue  .Service  or  hy  a  state  or  local 
taxing  authority; 

(2)  Revocation  or  termination  of  the 
ajjproved  agency's  tax-exempt  status  hy 
any  governmental  unit  or  hy  any 
judicial  officer; 

(3)  Cessation  of  business  hy  tin; 
approved  agency  or  hy  any  office  of  the 
agency,  or  witlulrawal  from  anv  fedcual 
judicial  district(s)  when;  the  ap])roved 
agency  is  a])proved; 

(4)  Any  inv(;stigation  of.  or  anv 
administrative  or  judicial  action  brought 
against,  the  approved  agency  hy  any 
governmental  unit; 

(5)  T(;rmination  or  cancellation  of  anv 
surety  bond  or  fidelity  insurance; 

(ti)  Any  athninistrative  or  judicial 
action  brought  hv  anv  entitv  that  seeks 
recovery  against  a  suretv  bond  or 
fidelity  insurance; 

(7)  Any  action  hy  a  governmental  unit 
or  a  court  to  susjjend  or  revoke  the 
approved  agency’s  articles  of 
incorporation,  or  any  license  held  hv  the 
approved  ag(;ncy.  or  any  authorization 
necessary  to  engage;  in  business; 


(8)  A  sns])ension.  or  action  to 
suspend,  any  accr(;ditalion  held  hy  the; 
ai)i)rov(;d  agi;ncy.  or  any  withdrawal  hy 
the  approved  ag(;ncy  of  any  application 
for  accreditation,  or  any  denial  of  any 
a|)i)lication  of  the;  a])|)n)V(;d  agency  for 
accr(;dilation; 

(fi)  A  change;  in  the;  appreeveel  age;ne:y’s 
nonprofit  .stains  unde;r  any  a|)|)iic;al)le; 
law; 

(10)  Any  change  in  the;  hanks  eer 
finane:ial  institutieuis  nse;el  hy  the; 
age;ne;v;  anel 

(11  j  |re;.se;rve;el!. 

(el)  An  age;ne;y  shall  ne)tify  the;  Uniteel 
.State;s  Truste;e;  in  writing  if  anv  of  the; 
e;hange;s  ielentifie;el  in  paragraphs  (a) 
thre)ugh  (e;)  e)f  this  se;e;tie)n  e)e:e:ur  while; 
its  a])])lie:atie)n  te;  he;e;e)me;  an  a])pre)ve;el 
age;ne:y  is  peneling  hefeere;  the;  Unite;el 
.State;s  Truste;e;. 

(e;)  An  a])pre)ve;el  age;ne;y  who.se;  name; 
e)r  e)the;r  information  appe;ar.s  inc:e)rre;e:tlv 
on  the  appreu’eel  list  shall  immeeliatelv 
submit  a  writte;n  re;ejue;.sl  to  the;  Unite;(l 
.State;.s  Tru.ste;e;  asking  that  the; 
infe)rmatie)n  he;  e;orre;e;te;d. 

■  4.  .Se;e:tie)n.s  .58. 18  thre)ugh  58.24  are; 
aelele;el  to  re;ad  as  fe)lle)w.s; 

§  58.1 8  Mandatory  duty  of  approved 
agencies  to  obtain  prior  consent  of  the 
United  States  Trustee  before  taking  certain 
actions. 

(a)  By  ae:e;e;])ting  the;  eie;.signatie)n  te;  ae:t 
as  an  ap])rov(;el  age;ne:y.  an  age;ne:y  agre;e;s 
te)  e)htain  appre)val  fremi  the  United 
.State;.s  Trustee;,  prior  te;  making  any  of 
the;  fe)lh)wing  e:hange;.s; 

(1)  (iane:e;llatie)n  e)r  e:hange  in  the; 
ame)nnt  of  the;  .sure;ty  bond  eer  em])le)ye;e; 
fiele;lity  hejiiel  e)r  in.surane;e;; 

(2)  The;  e;ngage;ment  e)f  an  inde;pe;nele;nl 
e;e)ntrae:tor  te)  preeviele;  e;e)unse;ling 
.se;rvie:e;.s  or  te)  have  ae:e;e;s.s  to.  pe).sses.sion 
e)f.  e)r  e:e)ntre)l  e)ve;r  e:lie;nt  funels; 

(3)  Any  incre;ase;  in  the  fee;.s, 
e;e)nlrihutie)n.s.  or  payments  re;e:eive;d 
from  e:lie;nt.s  lor  e:ounse;ling  .servie;e;.s  or  a 
change;  in  the  age;ne:y'.s  fe;e  pe)lie:v; 

(4)  Expcinsie)))  inte)  addilie)nal  feeleral 
juelie:ial  eli.strie:t.s; 

(5)  Any  e:hange;s  te;  the  metheeel  e)f 
ele;live;ry  the;  ap])re)ve;el  agene:v  empleevs 
te)  pre)vide;  e:e)un.se;ling  se;rvie:e;.s;  e)r 

(())  Any  e:hange;.s  in  the  appre)ved 
age;ne:y’s  e:e)un.se;ling  .se;i'vie:e;.s. 

(h)  An  age;ne:y  applving  to  l));come;  an 
appre)ve;d  agency  .shall  akse)  obtain 

ai) i)re)val  fre)m  the  Uniteel  .States  Truste;e; 
h);fe)re;  taking  anv  ae;lion  sj)e;e:ifie;el  in 
])aragraph  (a)  e)f  this  .se;e;tie)n.  It  shall  ele) 
se)  hy  submitting  an  ameneleel 

aj) |)lie;atie)n.  The;  age;ne:y’.s  iime;nele;ei 
applie:atie)n  shall  he  ae:e:e)m|)ani(;ei  hv  a 
e:e)nte;mpe)rane;e)u.sly  exe;e:ute;el  writing, 
signeel  by  the  signatory  of  the; 
applie:atie)n,  that  make;.s  the; 
e:e;rtifie:atie)ns  .spe;e:ifie;el  in  §58.13(e;). 


(e:)  An  a])prove;d  age;ne:y  shall  ne)t 
transfe;r  or  assign  its  Uniteel  .State;.s 
Truste;e;  ii])j)n)val  to  ae;t  as  an  approv(;el 
age;ne;y. 

§58.19  Continuing  requirements  for 
becoming  and  remaining  approved 
agencies. 

(a)  Te)  l)e;e:e)me;  an  a])])rov(;el  age;ne;y,  an 
age;ncy  must  affirmalive;ly  establish,  te) 
the;  satisfae:tion  e)f  the  Uniteel  .State;.s 
Trustee;,  that  the  age;ne:y  at  the;  time;  of 
a])])roval: 

(1)  .Satisfies  e;ve;ry  re;ejiure;me;nt  e)f  this 
])art;  and 

(2)  Pre)vide;s  aele;ejuate;  ce)unse;ling  te) 
its  clie;nls. 

(h)  Te)  remain  an  appre)ve;el  agene;v.  an 
appioved  age;ne;y  shall  affirmatively 
e;.stal)lish.  te)  the;  sati.sfae:tie)n  of  the; 

Unite;el  .State;.s  Trustee,  that  the;  ap])re)ve;el 
agency: 

(1)  Has  satisfieel  every  reepiirement  of 
this  ])art; 

(2)  Has  ])roviele;el  ade;epiate  e:e)nnse;ling 
to  its  e:lie;nt.s;  anel 

(3)  Would  e:e)ntinue;  te)  satisfy  both 
])aragraph.s  (1))(1)  anel  (2)  of  this  .see:tie)n 
in  the;  future;. 

§58.20  Minimum  qualifications  agencies 
shall  meet  to  become  and  remain  approved 
agencies. 

Te)  me;et  the;  minimum  ejualifie:ation.s 
.set  Ibrth  in  §58.11),  anel  in  addition  to 
the;  other  re;eiuir);me;nt.s  .se;t  forth  in  this 
|)art.  age;ne:ie;s  anel  appre)ve;d  age;ne:ie;.s 
shall  e:omply  with  paragra])h.s  (a) 
through  (]))  e)f  this  .see:tie)n  e)n  a 
e:e)ntinuing  basis: 

(a)  (A)iuplianc(^  with  (ill  laws.  An 
age;ne:y  shall  e;e)mply  with  all  ap])lie:able; 
laws  anel  re;gulatie)ns  of  the  Unite;el 
.State;.s  and  e;ae:h  state;  in  whie:h  the; 
age;ne:y  pre)vides  ce)unse;ling  .servie;e;s 
ine:lueling.  without  limitation,  all  laws 
ge)verning  lie;e;nsing  anel  re;gi.stratie)n. 

(h)  Prohibition  on  iop^oi  odvico.  An 
agency  shall  not  ])rovide;  le;gal  advie;e;. 

(e:)  Striicturo  oml  or^anizotion.  An 
agene:y  shall: 

(1)  Be;  lawfully  eergcinizeel  anel 
o])e;rate;el  as  a  ne)n])rofit  entity:  anel 

(2)  Have;  a  boarel  e)f  elire;ctor.s,  the; 
m.ijority  of  whie;h: 

(i)  Are;  not  re;lative;s; 

(ii)  Are  not  e;m])le)ve;el  hv  sue:!)  age;ne:v: 
and 

(iii)  Will  not  diree:tly  e)r  indire;e:tly 
be;ne;fil  fin<me:iallv  fre)m  the  e)ute:e)me;  e)f 
the  e:oimse;ling  se;rvie:e;.s  |)re)vid(;el  hv 
.sne:h  age;ne:y. 

(d)  Ethicnl  stondords.  An  age;ne:v 
.shall: 

(1)  Not  engage;  in  anv  e:e)nelue:t  eer 
tnmsae:tie)n.  e)the;r  than  c;e)unse;ling 
.se;rvie:e;.s.  that  ge;ne;nile;s  a  elire;e:t  or 
inelire;e:t  fin;me:ial  benefit  for  any 
member  of  the  board  e)f  elirectors  e)r 
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tnistcH's,  officer,  supervisor,  or  any 
relative  thereof; 

(2)  Knsun!  no  ineinher  of  tin;  hoard  of 
directors  or  trustees,  officer,  or 
supervi.sor  receives  anv  coininissions, 
incentives,  honu.ses,  or  hcaiefits 
(monetary  or  non-monetarv)  of  any  kind 
that  are  dinully  or  indinictly  l)as(Hl  on 
the  financial  or  legal  d(;cisions  any 
client  makes  after  recjuesting  coimscding 
,s(!rvices; 

(3)  Fnsure  no  memlxu'  of  the  hoard  of 
directors  or  trustees,  officer  or 
su])ervisor  is  a  relative  of  an  em])loyee 
of  the  United  States  Trustcu!,  a  trustcu; 
ai)pointed  under  28  U.S,U,.  .58(i(a){l)  or 

(h)  for  any  federal  judicial  district  when; 
the  agency  is  providing  or  is  aj)plying  to 
provide  coun,seling  services,  a  federal 
judge  in  any  federal  judicial  district 
where  the  agency  is  providing  or  is 
applying  to  provide  counseling  .services, 
a  federal  court  employee  in  any  federal 
judicial  district  where  the  agency  is 
j)roviding  or  is  applying  to  provide 
counseling  services,  or  a  certified  public 
acc;ountant  that  audits  the  agmicy’s  trust 
account; 

(4)  Not  enter  into  any  rcd'erral 
agreement  or  receiv(;  any  financial 
henefit  that  involves  the  agency  ])aying 
to  or  receiving  from  any  entity  or  person 
nderral  fees  for  the  relerral  of  clients  to 
or  hy  tlu!  agency,  except  |)ayments 
imd(;r  a  fair  share  agnumient; 

(.5)  Not  enter  into  agreements 
involving  coun.seling  servi(;e.s  that  create 
a  conflict  of  inten;st;  and 

(8)  Not  provide  counseling  services  to 
a  client  with  whom  the  agency  has  a 
lender-horrower  relationship. 

(e)  l/.se  of  cwdit  counsolors.  An 
agency  shall  have  a  credit  counselor 
]jrovide  the  counseling  services  to  each 
of  the  agency's  clients.  The  credit 
counselor  shall  interact  with  the  client 
regarding  the  accurac;y  of  the 
information  obtained  from  the  client 
and  the  alternatives  available  to  the 
client  for  dealing  with  his  or  her  current 
financial  situation,  including  the  ])lan 
develo})ed  to  address  suc:h  financial 
situation. 

(f)  (Jivdit  counselor  tnnnin^. 
ccrtificution  and  experience.  An  agenev 
shall; 

(1)  Use  only  coun.selors  who  pos.sess 
adtKjiiate  ex]K;ri(;nce  providing  credit 
counseling,  which  shall  mean  that  each 
counselor  eith(!r; 

(i)  Holds  a  counstdor  certification  and 
who  has  com])lied  with  all  continuing 
(uliicatii)!!  recpuniments  necessarv  to 
maintain  his  or  her  conn.seh)r 
certification;  or 

(ii)  Has  succe.ssfully  completed  a 
conr.se  of  .study  and  worked  a  minimum 
of  six  months  in  a  related  area  such  as 
personal  finance,  budgeting,  or  c;redit  or 


debt  management.  A  course  of  study 
shall  include  training  in  coun.seling 
skills,  personal  finance,  budgeting,  or 
credit  or  d(d)t  managennent.  A  counselor 
shall  akso  rec(!ive  annual  continuing 
(iducation  in  the  areas  of  coimsiding 
skills,  personal  finance,  budgeting,  or 
cnulit  or  d(!ht  manageanent; 

(2)  H(!monstrat(!  adecpiate  exi)eri(!nce, 
hai;kground,  and  cjiiality  in  providing 
credit  coun.seling,  which  shall  mean 
that,  at  a  minimum,  the  agenev  shall 
either; 

(i)  Have  ex])erience  in  ])roviding 
credit  conn.scding  for  the  two  ytairs 
immediately  preceding  the  relevant 
api)lication  date;  or 

(ii)  For  each  office  ])roviding 
counseling  .services,  employ  at  least  one 
supervisor  who  has  met  the 
(pialific:ation.s  in  paragraph  (t)(2)(i)  of 
this  section  for  no  fewer  than  two  of  the 
five  years  jneceding  the  relevant 
ap])lication  date; 

(3)  If  offering  any  component  of 
coun.seling  .services  by  a  telephone  or 
Internet  method  of  delivery,  use  only 
counselors  who,  in  addition  to  all  other 
re(]uirements.  demonstrate  sufficient 
(;x])erience  and  proficiency  in  ])roviding 
such  coun.seling  services  by  those 
methods  of  (lelivery,  including 
proficienev  in  (nnploving  verification 
|)rocednre.s  to  ensure  the  person 
r(!ceiving  the  counseling  .s(!rvices  is  the 
cli(!nt.  and  to  determine  whether  the 
client  has  completely  received 
counseling  .services. 

(g)  No  variation  in  services.  An  agency 
shall  ensure  that  the  tvpe  and  (pialitv  of 
services  do  not  varv  based  on  a  client’s 
decision  whether  to  obtain  a  certificate 
in  lieu  of  other  o])tion.s  that  may  or  may 
not  h{!  snggestetl  by  the  agency. 

(h)  Use  of  the  telephone  (aid  the 
Internet  to  deliver  a  component  of  client 
services.  An  agency  shall; 

(1)  Not  provide  any  client  diminished 
counseling  .services  because  the  c:lient 
ixiceives  any  ])ortion  of  those  counseling 
services  by  tele])hone  f)r  Internet; 

(2)  Confirm  the  identity  of  the  client 
before  reixiiving  counseling  services  hv 
telephone  or  Internet  by; 

(i)  Obtaining  one  or  more  nni(|ne 
personal  identifiers  from  the  client  and 
a.ssigning  an  individual  acc(!.ss  code, 
iis(!r  ID,  or  pa.ssword  at  the  time  of 
enrollment;  and 

(ii)  RcHpiiring  the  client  to  provide;  the 
a])])ro])riate  access  code,  u.s(;r  ID,  or 
password,  and  also  one  or  more;  e)f  the; 
nnieiue;  ])erse)n;il  ielentifiers  ehiring  the; 
e:e)ur.se;  e)f  ele;live;rv  e)f  the;  e:e)nn.se;ling 
servie:e.s. 

(i)  Sendees  to  hearint’  and  hearing- 
impaired  clients  and  potent i(d  clients. 
An  agency  shall  furnish  te)ll-free 
teh;])he)ne;  numbers  for  heeth  he;aring  anel 


he;aring-im]jaire;el  e:lie;nts  anel  ])e)te;ntial 
e:lient.s  whe;ne;ve;r  te;le;phe)ne; 
e:ommunie;atie)n  is  re;e|nire;el.  The;  age;ne:y 
shiill  prewiele  te;le;phe)ne;  amplifie;atie)n, 
sign  language  .se;rvie;e;s,  e)r  eether 
e:e)nmumie:atie)n  me;the)el.s  fe)r  he;aring- 
imi)aireel  e;lie;nt.s  e)r  j)e)te;ntial  e:lie;nts. 

(j)  |re;,se;rve;el|. 

(k)  Services  to  clients  and  potential 
clients  with  spe(d(d  needs.  An  ;igene:y 
that  ])roviele;.s  .inv  peertieni  e)f  its 
e;e)unseling  in  person  shidl  e;e)mj)ly  with 
till  fe;ele;ral.  state  and  le)e;al  laws 
ge)verning  fae:ility  ae:e:e;.s.sihility.  An 
iigene;y  shall  also  ])re)viele;  eer  arrange  fe)r 
e:e)mmunie:atie)n  as.sistane:e  fe)r  clients  eer 
]K)te;ntial  e:lients  with  spe;e;ial  ne;i;ei.s  who 
leave  eliffie:ulty  making  their  servie;e 
neeels  kneewn. 

(l)  Mandatorv  di.sclosares  to  clients 
and  potential  clients.  Prior  to  provieling 
any  informatieen  to  e)r  e)htaining  any 
infeermation  from  a  e:lient  eer  peetential 
clie;nt,  anel  ])rie)r  te;  re;nele;ring  any 
e;ounseling  servie;e,  an  age;ne:y  shall 
dise:le)se;; 

(1)  The  age;ne:y’.s  ie;e;  polie:y.  inclueling 
any  fe;e;s  a,s.se)e:iate;el  with  gene;ratie)n  e)f 
the;  e:e;rtifie:cite; 

(2)  '1  he;  age;ne:y’,s  ])e)lie:ie;s  enabling 
e:lie;nt.s  te;  e)htain  e:e)nnse;ling  se;rvie;e;,s  fe)r 
fre;e;  e)r  <it  re;elue:e;el  rates  ha.se;el  upe)n  the; 
e:lie;nt’s  lae:k  e)f  eihilitv  te;  pay.  Te;  the; 
e;xte;nt  em  age;ne:y  imhli,she:.s  infe)rmatie)n 
e:e)ne:e;rning  its  fe;e;.s  een  the;  lnte;rne;t.  sne:h 
fe;e;  infe)rmatie)n  must  ine;luele;the 
age;ne:y’.s  pe)lie;ie;.s  e;mihling  e:lient.s  te; 
e)ht;iin  e:e)im.se;ling  leer  fre;e;  eer  ;it  re;elue:e;el 
rate;.s  h,ese;el  n])e)n  the;  e;lie;nt's  lae;k  e)f 
ability  te;  pay; 

(3)  'fhe  age;ne:y’.s  pe)lie:y  te;  pre)viele;  fre;e; 
bilingual  e:enmseling  .se;rvice;.s  e)r 
pre)fe;ssional  inte;r]jreter  as.si.stane;e  te; 
any  Iimite;d  English  profie:ient  e:lie;nt; 

(4)  The  agene;y’s  funding  soure:es; 

(5)  The;  e;e)unselors’  epialifie;ations; 

(8)  The  pehential  impacts  e)n  e;re;elit 

repe)rts  eef  all  alternative;s  the  agene.y 
may  discuss  with  the;  e;lie;nt; 

(7)  The;  agency's  ])e)licy  jereehihiting  it 
freem  peeving  eer  i'e;e:eiving  refe;rr;il  fee;.s  leer 
the  leferral  e)f  clients.  e;xe;e;pt  uneler  a 
fair  share;  agi'eement; 

(8)  The;  cige;ne;y'.s  e)hIigation  to  jereeviele 
a  e:eitifie:;ite  te)  the;  e;lie;nt  |)iomptly  n])e)n 
the  e:e)mpletion  e)f  e:e)unse;ling  se;i'vie:e;,s; 

(8)  A  state;me;nt  that  the;  e:lie;nt  has  the; 
eeppen  tunitv  te)  ne;ge)ti;ite;  an  <ilte;rnative; 
])ayme;nt  se;he;elule;  with  re;giirel  te)  e;iie:h 
nnseeaireel  e;e)n.smne;r  ele;ht  uneler  tei  ins 
as  set  le)ith  in  11  U..S.C.  .5()2(k).  :mei  ii 
.state;ment  whe;the;r  eer  ne)t  the  age;ne:y 
will  |)roviele;  this  .servieee.  If  the;  age;ne:y 
ele)e;.s  iK)t  j)i'e)viele;  this  .se;rvie:e;.  it  shall 
elise:lej.se;  that  it  nniy  lefer  the;  e:lie;nt  te) 
ane)the;r  appi'e)ve;el  age;ne:y.  anel  shall 
elise:le).se;  that  clients  iniiy  ieieeur 
aelelitieenal  fe;e;s  in  e;onne;e:tie)n  with  sue;!) 
a  re;ferral; 
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(10)  The  fact  that  the  agency  might 
(ii.sclose  client  information  to  tin;  United 
.States  Trustcu!  in  connection  with  tin; 
United  .States  Trustee's  ov(!rsight  of  the 
agmicy.  «)r  during  the  inve.stigation  of 
complaints,  during  on-site  visits,  or 
during  (luality  of  service  reviews; 

(1 1)  Tin?  fact  that  the  United  .States 
Trust(;(!  has  r(?view(!d  only  the  agency’s 
credit  conn.seling  services  (and.  if 
applicable,  its  s(!rvices  as  a  provider  of 
a  personal  financial  management 
instructional  cour.se  pursuant  to  11 
U..S.(’,.  111(d)).  and  the  fact  that  the 
Unit(!j|  .States  Trustee  has  neither 
reviewed  nor  approved  any  other 
.s(!rvic<!s  the  agency  provides  to  clients: 
and 

(12)  The  fact  that  a  cli(!nt  will  receive 
a  certificate  only  if  the  client  com])letes 
counseling  serviciis. 

(m)  Complaint  Pmcadaras.  An  agency 
shall  employ  complaint  procedures  that 
adecniatelv  respond  to  clients'  concerns. 

(n)  ]}a(:ki>ronn(i  chocks.  An  agcincv 
shall; 

(1)  (Conduct  a  criminal  background 
check  at  hiast  ev(!rv  five  vears  for  (iach 
j)erson  i)roviding  credit  counseling,  and 

(2)  Not  employ  anyom;  as  a  coim.selor 
who  has  been  convicted  of  anv  lelony. 
or  any  crime  involving  fraud, 
dishonestv.  or  fals(!  .statements,  imlijss 
the  United  .States  Trustee  determines 
circumstances  warrant  a  waiv(!r  of  this 
prohibition  against  (anplovment. 

(o)  A<’cncy  records.  An  ag(!ncy  shall 
prej)are  and  nitain  records  that  (;nahl(! 
the  United  .States  Trustee;  to  {;valnate 
whether  the  ag(;ncv  is  providing 
adeejnate  counseling  and  acting  in 
compliance  with  all  a])])licahle  laws  and 
this  ])art.  All  records,  including 
documents  hearing  original  signatiir(;s, 
shall  he  maintained  in  either  hard  co])v 
form  or  electronically  in  a  format  widely 
available  commercially.  Records  that  the 
agency  shall  prepare  and  retain  for  a 
minimum  of  two  years,  and  permit 
review  hv  the  United  .States  rrnstee 
upon  recjuest.  shall  include: 

(1)  Uj)on  the  filing  of  an  aj)j)lication 
for  iJrohationary  approval,  all 
information  recpie.sted  by  the  United 
.States  Trustee  as  an  estimate.  |)roj(;ct(;d 
to  the  end  of  the  prohationarv  period,  in 
the  form  recpiested  hv  the  Unit(;d  .States 
Trustee; 

(2)  After  probationary  or  annual 
a|)j)roval.  and  for  so  long  as  the  agency 
remains  on  the  a])])roved  list,  .semi¬ 
annual  reports  of  hi.storical  data  (for  the 
p(;riods  ending  )une  80  and  December 
81  of  each  year),  of  tin;  type  and  in  the 
form  recpiested  by  the  United  States 
Trustt;e;  tlu;se  r(;ports  shall  he;  submitted 
within  80  days  of  the  caul  of  the; 
applicable  jieriods  spc;cified  in  this 
paragrajih; 


(8)  Annual  auditcul  financial 
statc;ments.  including  tin;  auditc;d 
balance  sheet,  .statement  of  income  and 
ri;taiin;d  earnings,  and  statcanent  of 
changes  in  financial  condition: 

(4)  hooks,  accounts,  and  records  to 
jirovidc;  a  clciar  and  rc;adily 
und(;r.standahl(;  ri;cord  of  all  husin(;ss 
conduct(;d  by  the  agcincy.  including, 
without  limitation,  copies  of  all 
corr(;spond(;nc(;  with  ca'  on  behalf  of  the 
client,  including  tin;  contract  hetw(;(;n 
the  ag(;ncy  and  tin;  client  and  anv 
ann;ndnn;nt.s  tln;reto; 

(.'))  R(;cords  conc(;rning  tin;  d(;livery  of 
scirvices  to  clients  and  pot(;ntial  clients 
with  limit(;d  Rnglish  profici(;ncy  and 
.sp(;cial  m;(;ds,  and  to  hearing-impaired 
c:lients  and  potential  clients,  including 
r(;cords: 

(i)  Of  the  number  of  such  clients  and 
potential  clients,  and  the  methods  of 
delivery  u.sed  with  resp(;ct  to  such 
clients  and  potential  clients; 

(ii)  Of  which  languages  are  offered  or 
r(;(pn;sted  and  the  type  of  language; 
support  usi;d  or  r(;(pn;st(;d  by  such 
clients  or  jjoteaitial  e;lient.s  (e.g., 
bilingual  in.structor,  in-])er.son  or 
t(;l(;])bone  int(;rpr(;ter,  translated  web 
instruction); 

(iii)  n(;tailing  the  ageaicy's  jerovision 
of  servic(;s  to  such  cli(;nts  and  j)ot(;ntial 
clients;  and 

(iv)  .Supporting  any  justification  if  the; 
ag(;ncy  did  not  ])rovid(;  services  to  such 
pot(;ntial  clients,  including  the  number 
of  ])otential  clients  not  serv(;d.  the 
languages  involv(;d,  and  the  number  of 
r(;ferrals  i)rovid(;d; 

((>)  Records  conc(;rning  the  delivery  of 
couns(;ling  services  to  clients  for  fr(;e  or 
at  reduced  rates  based  u])on  the  client's 
lack  of  ability  to  pay,  including  records 
of  the  number  of  cli(;nts  for  whom  tin; 
agency  waived  all  of  its  fees  under 
^  .'58.21  (b)(l  )(i),  the  number  of  clients  ha 
whom  the  agency  waiv(;d  all  or  part  of 
its  fees  under  ^  ,')8.21(b)(l)(ii).  and  the 
numb(;r  of  clients  for  whom  the  agenev 
voluntarily  waived  all  or  part  of  its  fees 
under  ^  .'58.21(c): 

(7)  R(;cords  of  com])laints  and  the 
agency’s  r(;spon.ses  thereto; 

(8)  R(;cords  that  enable  the  agency  to 
v(;rify  the;  authenticity  of  certificates 
th(;ir  clients  fih;  in  bankruptcy  cases; 
and 

(tt)  Records  that  (;nable  the  ag(;ncy  to 
issue  r(;j)lacement  certificates. 

(p)  Additional  inininnnn 
rccjnircincnts.  An  ag(;ncy  shall: 

(1)  Provide  records  to  the  United 
.States  Trustee  upon  reipiest; 

(2)  C'.ooperate  with  the  Unit(;d  .States 
Trustee  by  allowing  .scheduled  and 
unscheduled  on-site  visits,  com])laint 
investigations,  or  other  reviews  of  the 


ag(;ncy’s  (pialifications  to  be  an 
approv(;d  agency: 

(8)  (k)operat(;  with  the  United  States 
'I’rustee  by  promptly  r(;sponding  to 
(piestions  or  impuries  from  tin;  Unit(;d 
.Stat(;s  Trustei;; 

(4)  Assist  the  United  .Slat(;s  Trust;;;;  in 
i;l;;ntifying  ami  investigating  susp;;;;t;;;l 
framl  ami  abu.s;;  by  any  party 
])arti;;ipating  in  the  ;:r;;;lit  ;;;)unseling  ;)r 
l)ankru])t;;y  pr;);;;;ss: 

(.'ll  N;)t  ;;x;;lu;l;;  any  ;:li;;nt  ;)r  ;:r;;;lit;)r 
fr;)m  a  ;l;;ht  repayment  plan  b;;;;ause  the 
;:r;;;lil;)r  ;l;;;:line.s  t;;  make  a  fair  share 
;:;)ntribuli;)n  t;;  the  agen;;y; 

(ti)  Take  lU)  a;:ti;)n  that  w;)ul;l  limit, 
inhibit,  or  pr;;v;;nt  a  ;:li(;nt  fr;)m  bringing 
an  action  ;)r  ;;laim  for  ;lamages  against 
an  agem:v.  as  pr;)vi;le;l  in  11  U..S.(k 
11  l(g)(2)‘: 

(7)  Refer  ;:li;;nls  ami  pn).sp;;ctiv;; 
;:lients  lor  ;:;)uns;;ling  servi;;;;s  ;)idy  t;; 
agen;;ies  that  have  b;;;;n  ap])r;)v;;;i  by  a 
Unit;;;l  .States  Trust;;;;  t;;  ])rovi;l;;  su;:h 
.s;;rvi;;;;s: 

(8)  Comply  with  the  Unit;;;l  .Stat;;s 
Trust;;e’s  ;lir;;;:ti;)ns  on  api)r;)v;;;l 
a;lv;;rtising,  im;lu;ling  with;)ut 
limitati;)!!  th;)se  s;;t  Idrth  in  App;;n;lix  A 
t;)  the  ai)i)li;:ation; 

(tt)  N;)t  ;lis;:l;)s;;  ;)r  ])r;)vi;le  t;)  a  ;:r;;;lit 
r;;p;)rting  ag;;n;:y  any  inf;)rmati;)n 
;:;)n;:erning  wh;;lher  a  ;:li;;nt  has 
r;;;:eiv;:d  ;)r  s;)ught  instrm;ti;)n 
;:;)m:;;rning  ;:r;;;lit  ;:;)uns;;ling  ;)r 
]);;rs;)nal  finam:ial  managem;;nt  from  an 
agen;;y; 

(10)  N;)t  ;:xi);)s;;  the  ;;li;;nt  to 
;:;)mmer;:ial  a;lvertising  as  part  ;)f  ;)r 
;luring  the  ;;lient’s  r;;;:;;ipt  ;)f  any 
;;;)un.seling  .s;;rvi;;(;s.  and  nev;;r  mark;;t 
;)!’  sell  financial  ])r;);lu;;ts  or  s;:rvi;:;;s 
;luring  the  ;:;)unseling  session  provi;le;l. 
h;)w;;ver.  this  j)r;)visi;)n  ;l;);;.s  n;)t 
prohibit  an  agen;:y  fr;)m  g;;nerally 
;lis;:ussing  all  available  financial 
])r;);lm'.t.s  ami  s;;rvi;:;;.s; 

(11)  N;)t  sell  informati;)!!  ab;)ut  anv 
;;lient  or  ]);)t(;ntial  ;:lient  t;;  any  thir;l 
party  with;)ut  the  ;;li;;nt  ;)r  p;)t;;ntlal 
;:li;;nt’s  pri;)r  writt;;n  p;;rmi.s.si;)n; 

(12)  If  the  ag;;m:y  is  tax-;;xem])t, 
sid)mit  a  ;;;jmi)let;:;l  ami  sign;;;l  tax 
waiv;:r  permitting  ami  ;lir;;;:ting  the 
Internal  Revenue  .Servi;;;;  t;)  pr;)vi;l;;  the 
Unil;:;l  .Stat;;s  Trust;;;:  with  a;:;:;;.ss  to  the 
Internal  Revenue  .Service's  files  relating 
t;)  the  agency: 

(18)  C;)m])ly  with  the  r;;(pnr;;m;;nts 
els;;wh;;re  in  this  ])art  ;:;)m:erning  fees 
Idr  ;:re;lit  ;:ounseling  .servi;:;;s  an;l  f;;e 
waiver  poli;:ies;  ami 

(14)  (k)mply  with  the  r;;;pdr;;m;;nts 
els;;wher;;  in  this  ])art  ;;;)n;;erning 
;:ertifi;',at;;s. 


16156 


Federal  Register/ Vol.  78.  No.  50 /Thursday,  March  14,  2013 /Rules  and  Regulations 


§58.21  Minimum  requirements  to  become 
and  remain  approved  agencies  relating  to 
fees. 

(a)  If  a  !(!(!  for,  or  r(!lating  to,  credit 
counseling  serviccis  is  charged  hv  an 
agency,  such  fee  shall  he  niasonahle; 

(1)  A  fcu!  of  S5()  or  l(!ss  for  cnulit 
counseling  services  is  presumed  to  lx; 
reasonable  and  an  agency  need  not 
obtain  ])rior  a])i)roval  of  the  United 
States  Tnistcn;  to  charge  such  a  fee: 

(2)  A  fee  exccuxling  .S50  for  credit 
counseling  scM  vices  is  not  presumed  to 
lx;  reasonable  and  an  agency  must 
obtain  ])rior  a])])roval  from  the  United 
States  Trustee  to  charge  such  a  fee.  The 
agency  hears  the  burden  of  establishing 
that  its  ])roposed  fee  is  reasonable.  At  a 
minimum,  the  agency  must  demonstrate 
that  its  cost  for  delivering  such  services 
jn.stifv  the  fee.  An  agency  that 
previously  received  permission  to 
charge  a  higher  f(X!  need  not  reapjjly  for 
jxirmi.ssion  to  charge  that  fee  during  the 
agency’s  annual  review.  Any  new 
nxinests  for  ])ermission  to  charge  more 
than  previously  api)roved,  how(!ver, 
must  he  submitted  to  FOUST  for 
a|)i)roval:  and 

(.3)  The  United  Statics  Trn.stee  shall 
review  the  amount  of  the  fee  set  forth  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
one  y(!ar  after  the  efi(x:tive  date  of  this 
part  and  tlum  ])eriodically,  hut  not  le.ss 
lr(!(]nently  than  every  four  years,  to 
det(;rmine  the  reasonahhmess  of  the  fee. 
Fee  amounts  and  any  rtivisions  thenbo 
shall  1)(!  determined  hv  current  co.sts, 
using  a  method  of  analysis  consistent 
with  widely  acce])ted  accounting 
])rinciples  and  ])ractices,  and  calculated 
in  accordance  with  the  ])rovisions  of 
federal  law  as  applicable.  Fee  amounts 
and  any  revisions  thereto  shall  be 
published  in  the  Federal  Register. 

(1))(1)  An  agency  shall  waive  the  fee 
in  whol(!  or  in  part  whenex’er  a  client 
demonstrates  a  lack  of  ahilitv  to  pay  the 
fei!. 

(i)  A  client  ])resumptively  lacks  the 
ability  to  ]xiy  the  fee  if  the  client's 
household  current  income  is  less  than 
1.50  ]jercent  of  the  povertv  guidelines 
updated  periodically  in  the  Federal 
Register  by  the  U..S.  Department  of 
Health  and  Human  Services  under  the 
authority  of  42  U.S.C.  0902(2),  as 
adjusted  from  time  to  time,  for  a 
household  or  familv  of  the  size  involvixl 
in  the  hx;  determination. 

(ii)  The  pre.sum])tion  shall  he 
rebutted,  and  tin;  agency  may  charge  the 
client  a  reduced  fee,  if  the  agency 
determines,  based  on  income 
information  the  client  submits  in 
connection  with  counseling  services, 
that  the  client  is  able  to  i)ay  the  fee  in 

a  reduced  amount.  Nothing  in  this 
section  recjuires  an  agenc;y  to  charge  a 


fee  to  clients  who.se  household  income 
exceeds  the  amount  .set  forth  in 
paragraph  (l))(l)(i)  of  this  section,  or 
win)  are  able  to  demonstrate  ability  to 
pay  based  on  income  as  de.scrihed  in 
this  .section. 

(iii)  An  agency  shall  disclose  its  fee 
policy,  including  the  critisria  on  which 
it  relies  in  determining  a  client’s 
eligibility  for  reduced  fees,  and  the 
agency's  ])olicy  for  collecting  fees 
])ur.suant  to  paragra])!)  (l))(l)(ii)  of  this 
.sec:tion,  in  accorclance  with  §  58.2()(1)(2). 

(2)  The  United  States  Trustee  shall 
review  the  basis  for  the  mandatorv  fee 
waiver  i)olicy  set  forth  in  paragraph 
(h)(1)  of  this  section  one  year  after  the 
effective  date  of  this  part  and  then 
periodically,  hut  not  less  frecjuently 
than  every  four  years,  to  determine  the 
impact  of  that  fee  waiver  policy  on 
clients  and  agencies.  Any  revisions  to 
the  mandatorv  fee  waiver  |)olicv  set 
forth  in  paragraph  (1))(1)  of  this  section 
shall  he  published  in  the  Federal 
Register. 

(c)  Notwithstanding  the  requirements 
of  ])aragra|)h  (h)  of  this  section,  an 
agency  may  also  waive  tees  hastxl  upon 
other  considerations,  including,  hut  not 
limited  to: 

(1)  The  client’s  net  worth: 

(2)  The  percentage  of  the  client’s 
income  from  government  assistance 
])rogram.s: 

(3)  Whether  the  client  is  receiving  pro 
bona  legal  services  in  connection  with 

a  filed  or  anticipated  l)ankru|)tcy  case: 
or 

(4)  If  the  combined  current  monthly 
income,  as  defined  in  11  U.S.U. 
1()1(10A).  of  the  client  and  his  or  her 
spouse,  when  multiplied  times  twelve, 
is  e(]ual  to  or  less  than  the  amounts  set 
forth  in  11  U.S.U.  7()7(h)(7). 

(d)  An  agencv  shall  not  require  a 
client  to  j)urchase  coun.seling  services  in 
connection  with  the  purchase  of  any 
other  service  offered  hv  the  agencv. 

§  58.22  Minimum  requirements  to  become 
and  remain  approved  agencies  relating  to 
certificates. 

(a)  An  a])prov(xl  agency  .shall  send  a 
certificate  only  to  the  client  who  took 
and  comi)leted  the  coun.seling  services, 
except  that  an  approved  agency  shall 
instead  send  a  certificate  to  the  attorney 
of  a  client  who  took  and  comj)leted 
counseling  .services  if  the  client 
specifically  directs  the  agency  to  do  so. 
In  the  case  of  lnterin!t  coun.seling  and 
automated  telej)hone  coun.seling, 
coun.seling  is  not  complete  until  the 
client  has  engaged  in  interaction  with  a 
counseh)!’,  whether  by  electronic  mail, 
live  chat,  or  telephone,  following  the 
automated  portion  of  the  coun.seling 
session. 


(h)  An  aj)j)roved  agency  shall  attach  to 
the  certificate  the  client’s  debt 
re])ayment  plan  (if  any). 

(c)  An  approved  agency  shall  send  a 
certificate  to  a  client  no  later  than  one 
business  day  after  the  client  completed 
counseling  services.  If  a  client  has 
completed  counseling  services,  an 
agency  may  not  withliold  certificate 
issuance  for  any  rea.son.  An  agency  may 
not  consider  coun.seling  services 
incomj)lete  based  solely  on  the  client's 
failure  to  ])ay  the  fee. 

(d)  If  an  aj)proved  agency  provides 
other  financial  counseling  in  addition  to 
counseling  services,  and  such  other 
financial  counseling  satisfies  the 
reciuirements  for  coun.seling  .services 
.specified  in  11  U.S.U.  109(h)  and  111. 
and  this  part,  a  ])er.son  completing  such 
other  financial  coun.seling  is  a  client 
and  the  aj)proved  agency  .shall  .send  a 
certific  ate  to  the  client  no  later  than  one 
business  day  after  the  client’s  request. 
The  approved  agency  shall  not  charge 
the  client  any  additional  fee  excejjt  any 
.separate  fee  charged  for  the  issuance  of 
the  certificate,  in  accordance  with 
§.5«.2()(1)(1). 

(e)  An  approved  agency  shall  i.ssue 
certificates  only  in  tlie  form  approved 
by  the  United  .States  Trn.stee,  and  shall 
generate  the  form  using  the  Uertificate 
Uenerating  .System  maintaimxl  by  the 
Unitcxl  .States  'I’nistee.  excej)!  under 
exigent  circumstances  with  notice  to  the 
United  States  Trustee. 

(f)  An  a])])roved  agency  .shall  have 
sufficient  conqjuter  capabilities  to  issue 
certificates  from  the  United  .States 
Tru.stcx;'s  Uertific:ate  Ueneratiii”  .Sv.stem. 

(g)  An  approved  agenc:y  shall  issue  a 
c:ertific  ate  to  eac;h  client  who  ciompletes 
c;c)un.sc"ling  services.  .Sj)C)u.ses  rec;eiving 
c:ounsc  ling  .servic;es  jointly  shall  eac:h 
rec:eivc-  a  c:ertific:ate. 

(h)  An  a{)provecl  agenc:y  shall  i.ssue  a 
re))lacement  c:ertificate  to  a  c:lient  who 
requests  one. 

(i)  An  approved  agenc;y  .shall  not  file 
c;ertific  ates  with  the  c:ourt. 

(j)  Only  an  authorized  officer, 
supervisor  or  employcx;  of  an  approved 
agenc:y  shall  i.ssue  a  c:ertific:ate.  and  an 
appro\ecl  agenc;y  shall  not  transfer  or 
delegate  authoritv  to  i.ssue  c;ertific;ate.s  to 
anv  other  entity. 

(k)  An  approved  agency  shall 
imj)lement  internal  c:c)ntrc)ls  suffic:ient  to 
prevent  unauthorizcxi  i.ssuancie  of 
certific  ates. 

(l)  An  approved  agency  shall  ensure 
the  signature  affixed  to  a  c:ertific;ate  is 
that  of  an  officer,  supervisor  or 
employee  authorized  to  issue  the 
c;ertific  ate.  in  ac:c:c)rclanc;e  with 
jjaragraph  (j)  of  this  .scx:tic)n.  whic:h 
signature  shall  he  either: 

(1)  An  original  signature:  or 
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(2)  In  a  lorinat  approved  for  electronic 
tiling  with  the  court  (most  typically  in 
the  forin/s/naine  of  counselor). 

(ni)  An  approved  agency  shall  affix  to 
the  certificate  the  exact  name  under 
which  the  approved  agencv  is 
incor|)orated  or  organized. 

(n)  An  ap])roved  agency  sliall  identify 
on  the  certificate: 

(1)  The  specific  federal  judicial 
district  recpiested  by  the  client: 

(2)  Whether  coun.seling  services  were 
provided  in  person,  hy  telephone  or  via 
the  Internet: 

(3)  The  date  and  time  (including  the 
time  zone)  on  which  counseling  services 
were  comj)leted  hy  the  client;  and 

(4)  The  name  of  the  coun.selor  that 
j)rovided  the  coun.seling  services. 

(o)  An  approvetl  agency  shall  affix  the 
client's  full,  accurate  name  to  the 
certificate.  If  the  counscding  services  are 
obtained  hy  a  client  through  a  dulv 
authorized  representative,  the  certificate 
al.so  shall  set  forth  the  name  of  the  legal 
representative  and  legal  ca])acity  of  that 
n'pmsentative. 

(p)  If  an  individual  enters  into  a  debt 
njpavment  j)lan  after  com|)leting  credit 
counseling.  u|)on  the  client's  recpiest 
after  the  completion  or  termination  of 
the  (hiht  repavment  j)lan.  the  a|)|)roved 
agency  shall: 

(1)  Provide  such  additional  credit 
i:ounseIing  as  is  necessarv  at  such  time 
to  comj)ly  with  the  re(iuirements 
.s|)ecified  in  11  ll.S.f^  1()‘)(h)and  111. 
and  this  j)arl.  including  reviewing  the 
client's  current  financial  condition  and 
counseling  the  client  regarding  the 
alternativ(!s  to  re.solve  the  client's  credit 
jaohlems; 

(2)  Send  a  certificate  to  the  client  no 
later  than  one  business  day  after  the 
client  completed  such  additional 
coun.seling:  and 

(3)  Not  charge;  the  client  any 
additional  f(;e;  excejit  any  .sej)arate  fee 
charged  for  the  issuance  of  the 
certificate,  in  accordance  with 
§58.20(1)(1). 

§58.23  Minimum  financial  requirements 
and  bonding  and  insurance  requirements 
for  agencies  offering  debt  repayment  plans. 

If  an  agency  oilers  or  has  oifer(;d  d(;ht 

rei) ayment  j)lans.  an  ag(;ncy  shall 
possess  adequate  financial  resources  to 
provide  continuing  su|)i)ort  services  for 
.such  plans  over  the  life  of  any  d(;ht 

rej) ayment  i)lan.  and  j)rovide  for  the 
.safekeeping  of  client  funds,  which  shall 
include: 

(a)  Di;j)ositing  all  client  funds  into  a 
deposit  account.  h(;ld  in  trust,  at  a 
lederally  insured  d(;pository  institution. 
I'kich  such  trust  account  shall  he 
established  in  a  fiduciary  capacity  and 
shall  he  in  full  com])liance  with  federal 


law  such  that  (;ach  client's  funds  shall 
Ih;  protected  hy  federal  deposit 
insurance  uj)  to  the  maximum  amount 
allowable  hy  federal  law. 

(h)  K(;eping  and  maintaining  hooks, 
accounts,  and  records  to  |)rovide  a  {:l(;ar 
and  readily  understandable  record  of  all 
husine.ss  conducted  hy  the  agency, 
including  without  limitation,  all  of  the 
following: 

(1)  Separate  files  for  each  client's 
account  that  include  copies  of  all 
correspondence  with  or  on  h{;half  of  the 
client,  including: 

(i)  All  agreements  with  all  entities, 
including  the  contract  hetw(;en  the 
agency  and  the  client  and  any 
amendments  thereto; 

(ii)  The  analysis  of  the  client's  budget: 

(iii)  Ck)rre.s|)ondence  between  the 
agency  and  the  client's  creditors; 

(iv)  The  notice  given  to  creditors  of 
any  debt  repayment  plan:  and 

(v)  All  written  statements  of  account 
provid(;d  to  the  client  and  suhsidiarv 
ledgers  concerning  any  debt  re])ayment 
|)lan; 

(2)  A  trust  account  general  ledg(;r 
refl(;cting  all  deposits  to  and 
disbursements  Irom  all  trii.st  accounts, 
which  shall  he  kejit  current  at  all  times; 

(3)  A  reconciliation  of  the  trust 
accounts.  prei)ared  at  l(;a.st  once  a 
month;  and 

(4)  An  oi)erating  account  g(;n(;ral 
l(;dger  reflecting  all  of  the  agenc:y's 
financial  transactions  involving  the 
agency's  o])erating  account,  which  shall 
he  kept  current  at  l(;a.st  on  a  monthly 
basis. 

(c)  Allowing  an  indep(;ndent  certified 
public  accounting  firm  to  auilit  the  trust 
accounts  annually  in  accordanc(;  with 
generally  accepted  accounting 
principles  as  defined  hy  the  American 
Institute  of  Certified  Public  Accountants 
and  any  Statement  of  Work  jjrepared  hv 
the  United  States  Trustee,  which  audit 
shall  include: 

(1)  A  re])ort  of  all  trust  account 
activity  including: 

(1)  The  balance  of  ea{:h  tru.st  account 
at  the  beginning  and  (;nd  of  the  |)(;riod: 

(ii)  The  total  of  all  receij)ts  from 
clients  and  dishursements  to  creditors 
during  the  reporting  period; 

(iii)  The  total  of  all  di.slmrsements  to 
tin;  agency:  and 

(iv)  The  reconciliation  of  each  trust 
account: 

(2)  A  rej)ort  of  all  exce])tions  (e.g., 
discrepancies.  irr(;gularities,  and  errors) 
found,  regardless  of  materialitv:  and 

(3)  An  evaluation  of  the;  agency's  trust 
account  internal  controls  and  its 
computer  operations  to  determine 
whether  it  i)rovid(;s  a  reasonable 
assurance  that  the  trust  funils  are 
.saleguard(;d  against  lo.ss  from 
unauthorized  use  or  disposition. 


(d)  Obtaining  a  surety  bond  payable  to 
the  United  States,  as  follows: 

(1)  Subject  to  the  minimum  amount  of 
S.5. ()()(),  the  amount  of  such  sur(;ty  bond 
sliall  he  the  les.ser  of: 

(1)  Two  ])ercent  of  the  agency's 
dishursements  made  during  the  twelve 
months  imim!diat(;ly  prior  to 
suhmi.ssion  of  the  aiijilication  from  all 
tru.st  accounts  attributable  to  the  federal 
judicial  districts  (or,  if  not  feasible  to 
determine,  the  states)  in  whicli  the 
agency  .seeks  a]iproval  from  the  United 
States  Trustee;  or 

(ii)  Ecpial  to  the  average  daily  balance 
maintained  for  the  six  months 
immediately  prior  to  submission  of  the 
application  in  all  tru.st  accounts 
attrihutahle  to  the  federal  judicial 
districts  (or.  if  not  feasihh;  to  determine, 
the  states)  in  which  the  agency  seeks 
apjiroval  from  the  United  States  Tru.stee: 

(2)  The  agency  may  receive  an  offset 
or  credit  against  the  surety  bond  amount 
determined  under  jiaragraph  (d)(1)  of 
this  section  if: 

(i)  The  agency  has  previously 
obtained  a  surety  bond,  or  similar  ca.sh, 
.securiti(;.s,  insurance  (other  than 
employe;!;  fidelitv  insurance;),  eir  le:tte;r  eif 
e:re;elit  in  e:e)mpliane:e;  with  the;  lie:e;n.sing 
re;eiuire;me;nts  eif  the;  state;  in  whie:h  the; 
age;ne;y  .seeks  ap])re)val  freim  the;  Uuiteel 
States  Tru.ste;e;: 

(ii)  Sue:h  sure:ty  honel.  eir  simihir  e:ash, 
se;e:uritie;.s.  insuraneie;  (either  than 
e;mple)ye;e;  fielelity  in.surane:e).  eir  hitter  eif 
e;re;dit  jireivieleis  preiteieitiein  feir  the;  e:lie;nt.s 
eif  the;  age;ne;y: 

(iii)  Sue:h  sureity  heinel.  or  similar  e:asli. 
se;e:uritie;.s.  insurane.e  (either  than 
eaniileiyeie  lielelity  insuraneie).  eir  hitter  eif 
e;re;elit.  is  written  in  favor  eif  the;  state;  eir 
the;  ajipreipriate  state  age;ne;y:  ami 

(iv)  Tlie  amount  eif  the  eiffset  eir  e:reelit 
.shall  he;  the;  lesser  eif: 

(A)  The;  jirincijial  amount  eif  sue:h 
sureity  honel,  eir  similar  ca.sh.  .securities, 
insurane:e;  (either  than  emphiveie  fielelity 
insurane;e;).  eir  hitter  eif  e:re;elit;  or 

(B)  The;  surety  honel  amount 
eleteirmineiel  unehir  panegrajih  (el)(l)  of 
this  .se;e:tiein; 

(3)  If  an  age;ne:y  has  e.eintracteel  with 
an  inehipenelent  e:eintrae:teir  to  aelminister 
anv  part  eif  its  eleiht  repavmeint  plans: 

(1)  Exe:e;pt  as  jireivieleel  in  |jaragraph.s 
(el)(3)(ii)  anel  (el)(3)(iii)  eif  this  se;e:tiein. 
the;  inelejienelent  e;eintracteir  shall: 

(A)  Be;  an  a]i]ireive;el  age;ne:y;  eir 

(B)  If  the;  inehipenelent  e:eintrae;teir  is 
neit  an  ajipreiveel  age;ne:v,  them  the 
inehipenelent  e;eintrae:teir  shall: 

(7)  Be;  .spe;e:ifie:ally  e:eive;re;el  unehir  the; 
iige;ne:y's  surety  heinel  reiepnreel  unehir 
jiaragraph  (el)(l)  eif  this  se;e:tiein:  or 

(2)  Have;  a  sureity  honel  that  meets  the; 
reiepiireanents  eif  jiaragraph  (el)(l)  of  this 
.seie.tiein;  anel 
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(.'d  Agree  in  writing  to  allow  the 
United  States  'I’nistiu:  to  audit  the 
indeixMident  contractor's  trust  accounts 
for  the  debt  repayment  plans 
administered  on  hehali Of  the  agency 
and  to  review  tlie  ind(!])endent 
contractor’s  internal  controls  and 
administrative  procedur(!s; 

(ii)  li  the  independent  contractor 
lu)lds  funds  for  transmission  for  five 
days  or  less,  then  the  amount  of  the 
re(inired  surety  hond  under  ])aragraj)h 

(d)(:i)(i)(I3)  of  this  section  shall  he 
S.'iOO.OOO: 

(iii)  If  the  independent  contractor 
|)(!rforms  only  electronic  fund  transfers 
on  the  agency’s  hehalf.  then  the 
independent  contractor  need  not  .satisfy 
the  r(!(|uirements  of  paragraph  (d)(3)(i) 
of  this  section  during  such  time  as  the 
independent  contractor  is  authorized  by 
the  National  Automated  Clearing  House 
A.ssociation  to  ])articii)ate  in  the 
Automated  Clearing  House  system. 

(e)  Obtaining  (uther  adecpiate 
emjjloyee  bonding  or  fidelity  insurance, 
as  follows: 

(1)  Subject  to  the  minimum  amount 
.set  forth  below,  the  amount  of  such 
bonding  or  fidelity  insurance  shall  he  .10 
percent  of  the  surety  hond  amount 
calculated  under  paragraph  (d)(1)  of  this 
.section,  prior  to  any  offset  or  criulit  that 
the  agency  may  receive  under  paragra])h 

(d)(2)  of  tin's  section:  providiul. 
however,  that  at  a  minimum,  the 
employee  hond  or  fidelity  insurance 
must  h(!  .S.I.OOO: 

(2)  An  agency  may  niceive  an  offset  or 
credit  against  the  employee  hond  or 
fidelity  insuram:e  amount  determined 
under  paragrajdi  (e)(1)  of  this  section  if: 

(i)  The  agency  has  previously 
obtained  an  em])loyee  hond  or  fidelity 
insurance  in  compliance  with  the 
recpiirements  of  a  state  in  which  the 
agency  seeks  apjjroval  from  the  IJnitixl 
States  Trustee;  and 

(ii)  The  deductible  does  not  exceed  a 
reasonable  amount  considering  the 
financial  resources  of  the  agency:  and 

(iii)  The  amount  of  the  onset  or  credit 
shall  be  the  lesser  of; 

(A)  The  principal  amount  of  such 
em])loyee  hond  or  fidelity  insurance:  or 

(13)  The  emj)loyee  hond  or  fidelity 
insurance  amount  determined  under 
j)aragraph  (e)(1)  of  this  .section. 

(f)  An  agency  that  ceases  to  offer  debt 
re])ayment  jdans  to  individuals  who 
receive  counseling  from  such  agency 
pursuant  to  11  ll.S.C.  l()n(h)  shall, 
concerning  any  debt  rejjayment  plans  it 
services  that  remain  in  existence  with 
respect  to  such  individuals  as  of  the 
date  it  ceases  to  offer  debt  repayment 
plans  to  new  clients,  continue  to 
c:omply  with  all  of  the  recjuirements  of 
this  section. 


(1)  The  agency  may  s(;ek  a  waiv(!r  of 
th(!  bonding  and  insurance  nuiuirements 
.set  forth  in  paragraphs  (d)  and  (e)  of  this 
section  if: 

(i)  The  agency  has  in  (iffect,  as  of  the 
dat(!  it  ceases  to  offer  debt  repayment 
plans,  a  written  agreement  to  transfer  all 
such  d(!ht  nipayment  plans  to  another 
api)roved  agency  for  servicing.  ])rovided 
that: 

(A)  Transfers  to  another  approved 
agency  pursuant  to  such  agreements 
must  he  completcul  within  (iO  days  of 
the  date  tins  agency  ceases  to  offer  debt 
r(!payment  plans  to  individuals  who 
receive  coun.seling  from  such  agency 
pursuant  to  11  U.S.C.  §10‘)(h):  and 

(13)  The  agency  provides  written 
notic(!  to  clients  who.se  debt  repayment 
plans  it  intends  to  transfer  within  the 
time  described  in  paragraph  (f)(l)(i)(A) 
of  this  section,  identifying  the  approved 
agenc;y  to  which  the  clients’  })lans  will 
1)1!  transferred,  any  fees  associated  with 
servicing  by  the  aj)|)roved  agency,  and 
any  fees  associated  with  the  transfer;  or 

(ii)  In  the  rea.sonahle  determination  of 
the  United  States  Trustee,  taking  into 
account  the  facts  and  circumstances 
surrounding  the  agency’s  business  and 
the  terms  of  the  hond.  com|)lianc(!  with 
the  bonding  and  insurance  rcxinirements 
set  forth  in  paragrai)h,s  (d)  and  ((;)  of  this 
section  would  impose  an  undue 
hardshij)  on  the  agency. 

§  58.24  Procedures  for  obtaining  final 
agency  action  on  United  States  Trustees’ 
decisions  to  deny  agencies’  applications 
and  to  remove  approved  agencies  from  the 
approved  list. 

(a)  The  United  States  Trustee  shall 
remove  an  approved  agency  from  the 
approved  list  whenever  an  a])])roved 
agency  requests  its  removal  in  writing. 

(h)  The  IJnited  Slates  Trustee  may 
issue  a  decision  to  remove  an  approved 
agency  from  the  api)roved  list,  and 
thereby  terminate  the  approved  agency’s 
authorization  to  provide  counseling 
services,  at  any  time. 

(c)  The  United  States  Trustee  may 
issue  a  decision  to  deny  an  agency’s 
a])plication  or  to  nimove  an  agency  from 
the  a])proved  list  whenever  the  United 
States  Trustee  determines  that  the 
agency  has  failed  to  comply  with  the 
standards  or  r(!()nir(!ments  .s|)ecified  in 
11  U.S.C.  l()t)(h)  or  1 11,  this  ])art,  or  the 
terms  under  which  the  Unit(!d  States 
Tru.stee  designated  it  to  act  as  an 
approved  agency,  including,  hut  not 
limited  to,  finding  any  of  the  following: 

(1)  The  agency  is  not  em|)loying 
adecpiate  procedures  for  safekeeping  of 
client  funds  or  paying  client  funds, 
which  coidd  result  in  a  loss  to  a  client: 

(2)  The  agency’s  snnity  hond  has  been 
canceled; 


(;3)  Any  entity  has  revoked  the 
agency’s  nonprofit  status,  even  if  that 
revocation  is  subject  to  further 
administrative  or  judicial  litigation, 
review  or  a])|)eal; 

(4)  Any  entity  has  suspended  or 
revoked  the  agency’s  license  to  do 
business  in  any  jurisdiction;  or 

(.1)  Any  Unit(!d  States  district  court 
has  removed  the  agencv  under  11  U.S.C,. 
(?lll(o). 

(d)  If  the  Internal  Revenue  Service 
revokes  an  agency’s  tax  exempt  status, 
the  United  States  Tru.stee  .shall  promptly 
coimmiiice  an  investigation  to  detiirmine 
whether  any  of  the  factors  set  forth  in 
paragraphs  (c)(1)  through  (.1)  of  this 
.section  exist. 

(e)  The  United  States  Tru.stee  shall 
provide  to  the  agency  in  writing  a  notic;e 
of  any  decision  either  to: 

(1)  Deny  the  agency’s  application;  or 

(2)  Remove  the  agenc:y  from  the 
approved  list. 

(f)  The  notice  shall  state  the  rea.son(.s) 
for  the  decision  and  shall  reference  any 
documents  or  communications  relied 
upon  in  reaching  the  denial  or  removal 
d(!ci.sion.  To  the  extent  authorized  hv 
law.  tlie  United  States  Trustee  .shall 
provide  to  the  agency  cojiies  of  any  such 
documents  that  were  not  supplied  to  the 
Unitinl  Slates  'I’rnstee  by  the  agency. 

The  notice  shall  h(!  sent  to  the  agencv 
by  overnight  courier,  for  delivery  the 
next  business  day. 

(g)  Hxcept  as  provid(!d  in  ])aragra])h  (i) 
of  this  section,  the  notice  shall  advise; 
the  agency  that  the  denial  or  removal 
decision  .shall  become  final  agency 
action,  and  nnreviewahle.  imle.ss  the 
agencv  submits  in  writing  a  reepie.st  for 
review  by  the  Director  no  later  than  21 
calendar  days  from  the  date  of  the 
notice  to  the  agency. 

(h)  Except  as  ])rovided  in  paragraj)!) 

(i)  of  this  section,  the  decision  to  deny 
an  agency’s  a])plication  or  remove  an 
agency  from  the  ajjproved  list  shall  take 
effect  upon; 

(1)  The  expiration  of  the  agency’s  time 
to  seek  re\’iew  from  the  Director,  if  the 
agency  fails  to  timely  s(!ek  review  of  a 
denial  or  removal  decision:  or 

(2)  The  issuance  by  the  Director  of  a 
final  decision,  if  the  agency  tiiiKily  seeks 
such  review. 

(i)  The  United  States  Trustee  may 
provide  that  a  decision  to  remove  an 
agency  from  the  a])])rov(!d  list  is 
effective  immediately  and  deny  the 
agency  the  right  to  provide  coun.seling 
.services  whenever  the  United  States 
Tru.stee  finds  any  of  the  factors  set  forth 
in  ])aragraphs  (c)(1)  through  (.1)  of  this 
.section. 

(j)  An  agency’s  rcuiuest  for  review 
shall  h(!  in  writing  and  shall  fnllv 
describe  why  the  agency  disagre(!.s  with 
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the  denial  or  removal  decisit)!!.  and 
shall  be  ae(:om|)ani(!d  by  all  documents 
and  materials  the  agmicy  wants  the 
Director  to  consider  in  reviewing  the 
denial  or  removal  decision.  The  agency 
shall  send  the  original  and  one  copy  of 
th(!  r(Kinest  for  revimv.  including  all 
accompanying  docnments  and 
materials,  to  the  Office  of  the  Director 
hv  overnight  courica',  for  delivery  the 
next  husiiKiss  day.  To  In;  timely,  a 
r(!(|nesl  for  nn’iew  shall  he  niceived  at 
the  Office  of  the  Director  no  later  than 
21  calendar  days  from  the  date  of  the 
notice  to  the  agency. 

(k)  The  United  .Siales  Trustee  shall 
have  21  calendar  days  from  the  date  of 
the  agency's  recjuest  for  review  to 
submit  to  the  Director  a  written 
resiionse  regarding  the  matters  raised  in 
the  agencv's  recpie.st  for  review.  The 
United  .States  Trustee  shall  jirovide  a 
copy  of  this  resjionse  to  the  agency  by 
overnight  courier,  for  delivery  the  next 
business  dav. 

(l)  The  Director  may  seek  additional 
information  from  any  ])arty  in  the 
manner  and  to  the  extent  the  Director 
deems  a|)propriate. 

(m)  In  reviewing  the  decision  to  denv 
an  agencv's  application  or  remove  an 
agency  from  the  a|)])roved  list,  the 
Director  shall  determine: 

(1)  Whether  the  denial  or  removal 
decision  is  supported  hv  the  record:  and 

(2)  WMiether  the  denial  or  removal 
decision  constitutes  an  appropriate 
exercise  of  discriition. 

(n)  Rxcept  as  provided  in  iiaragrajih 

(o)  of  this  section,  the  Director  shall 
issue  a  final  decision  no  later  than  (it) 
calendar  days  from  the  riiceipt  of  the 
agency's  recpiest  for  rex  iew.  unless  the 
agency  agrees  to  a  longer  period  of  time 
or  till!  Director  extends  tin;  deadline. 

The  Director's  final  decision  on  tin; 
agimcy's  recpiest  for  nwiew  shall 
constitute  final  agency  action. 

(o)  Whenever  th(!  United  .States 
Trustee  provides  under  paragraph  (i)  of 
this  section  that  a  diicision  to  remove  an 
ag(!ncy  from  the  ajjproved  list  is 
Infective  immediately,  tin;  Director  shall 
issue  a  written  decision  no  lat(;r  than  1.5 
calendar  days  from  the  r(;c(;ipt  of  the 
agency's  recpiest  for  revi(;w,  unless  the 
agency  agrees  to  a  long(;r  period  of  time. 
The  decision  shall: 

(1)  He  limited  to  deciding  whether  the 
d(;t(;rmination  that  the  removal  decision 
should  take  (;ffect  immediately  was 
support(;d  by  the  n;cord  and  an 
apj)ropriate  exercise  of  discretion: 

(2)  Uonstitute  final  agency  action  oidy 
on  the  issin;  of  whether  the  removal 
decision  should  take  effect  innn(;diat(;ly; 
and 

(8)  Not  constitute  final  agency  at:tion 
on  the  ultimate  issue  of  whether  the 


agency  should  he  removed  from  tin; 
approv(;d  li.st:  after  issuing  the  d(;ci.sion, 
the  Director  shall  issue  a  final  decision 
hv  tin;  deadliin;  s(;t  forth  in  paragra|)h 
(n)  of  this  .s(;ction. 

(p)  in  r(;aching  a  decision  under 
paragraphs  (n)  and  (o)  of  this  section, 
the  Dir(;ctor  may  .sp(;cify  a  ])er,son  to  act 
as  a  revi(;wing  official.  Tin;  r(;viewing 
official's  duties  shall  he  sp(;ciln;d  by  the 
Director  on  a  case-hy-case  basis,  and 
may  incliuh;  r(;viewing  tin;  record, 
obtaining  additional  information  from 
tin;  participants,  providing  tin;  Director 
with  written  reconmn;ndations,  and 
such  other  duties  as  the  Director  shall 
prescribe  in  a  particular  ca.se. 

((])  An  agency  that  files  a  re(|uest  for 
review  shall  hear  its  own  costs  and 
exjxenses.  including  counsel  fees. 

(r)  When  a  d(;ci.sion  to  r(;nn)ve  an 
agein:v  from  the  approved  list  takes 
effect,  the  agency  shall: 

(1)  Immediately  cea.se  |)roviding 
counseling  .services  to  clients  and  shall 
not  ])rovide  coun.seling  .services  to 
potential  clients; 

(2)  No  later  than  three  business  days 
after  tin;  date  of  removal,  .send  all 
c(;rtificate.s  to  all  clients  who  comi)l(;t(;d 
coun.seling  s(;rvice.s  prior  to  the  agcaicv's 
r(;nn)val  from  tin;  approv(;d  li.st: 

(8]  No  later  than  thr(;e  business  days 
aft(;r  the  date  of  r(;moval.  r(;tnrn  all  f(;(;s 
to  clii;nts  and  ])otential  clients  who  had 
])aid  for  coun.seling  servic(;s.  hut  had  not 
com])let(;ly  r(;ceiv(;d  tln;m:  and 

(4)  Transfer  any  debt  r(;i)aynn;nt  plans 
that  tin;  ag(;ncy  is  admini.st(;ring  to 
another  approv(;d  agency. 

(s)  An  agency  must  exhaust  all 
administrative  r(;nn;die.s  before  seeking 
r(;dres.s  in  any  court  of  competent 
jurisdiction. 

l)at(;(l:  l-’elnii.irv  14.  2018. 

CliiloKl  |.  Whiti;  in, 

Dhvctov,  Offirc  for  I  'iiHihI  Stains 

'rriistnns. 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  58 
[Docket  No  EOUST  104] 

RIN  1105-AB31 

Application  Procedures  and  Criteria  for 
Approval  of  Providers  of  a  Personal 
Financial  Management  Instructional 
Course  by  United  States  Trustees 

agency:  Rxecutive  Office;  for  Unil(;d 
.Stat(;s  Tru.stees  (“ROU.ST”),  )uslice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  (“rule")  seits 
forth  procedures  and  criteria  Unit(;d 


.States  Trustees  shall  use;  when 
d(;t(;rmining  whether  apjelicants  .s(;eking 
to  heconn;  and  nimain  approved 
providers  of  a  personal  financial 
manag(;ment  instructional  cour.se; 
("provid(;rs")  satisfy  ail  ]n(;r(;{|uisit(;.s  of 
the;  United  .States  Uode.  as  im])l(;ment(;d 
under  this  rule.  Under  tin;  curr(;nt  law. 
individual  debtors  must  ])artici])ate  in 
an  instructional  course  conc(;rning 
])(;rsonal  financial  management 
(“instructional  course"  or  "d(;htor 
education")  h(;fore  receiving  a  discharge 
of  d(;ht.s.  The  current  law  enumerates 
mandatory  ])r(;re(piisit(;s  and  minimum 
standards  a|)])licants  seeking  to  become 
approved  providers  must  meet.  Under 
this  ruh;.  United  .States  Tru.stees  will 
approve  applicants  for  inclusion  on 
])uhlicly  available  ])rovider  lists  in  one 
or  more  federal  judicial  districts  if  an 
applicant  establishes  it  imiets  all  the 
recpiirements  of  the  United  .States  Code, 
as  implemented  under  this  rule.  After 
obtaining  such  approval,  a  jirovider 
shall  he  authorized  to  jirovide  an 
instructional  course;  in  a  federal  judicial 
district  during  tin;  time  the  j)rovider 
r(;mains  approved. 

FOU.ST  int(;nd.s  to  add  to  its 
regulations  governing  (h;htor  (;ducation 
providers,  two  new  jirovisions  not 
pr(;viously  included  in  the;  pro])o.sed 
rule;.  The  first  provision  will  amend 
.s(;ction  .58.8t)(c)(.5)  to  r(;(iuir(;  |)rovid(;rs 
to  notify  the  United  .Stat(;.s  Tru.stee  of 
certain  actions  ])ursnant  to  11  U..S.C. 
111(g)(2)  or  oth(;r  consumer  ])rot(;ction 
statutes,  such  as  an  entry  of  judgment  e)r 
mediatie)!!  award,  or  the  ])rovider's  entry 
into  a  .settlement  order,  consent  decree, 
or  assurance  of  voluntary  c;om|)hance. 
The  .second  provision  will  amend 
section  .'58.88(/)  to  retpiire  a  provider  to 
assist  an  individual  with  limited 
English  proficiency  by  expeditiously 
directing  the  individual  to  a  provider 
that  can  provide  instruction  in  the 
language;  of  the  individual's  choice. 
Hecau.se  the.se;  provisions  were  not 
discu.ss{;d  in  the  j)ro])osed  rule 
])uhh.shed  on  Novemh(;r  14,  2008. 
I’XIU.ST  will  ])uhh.sh  another  Notice  of 
Hro])osed  Rulemaking  reejuesting  public 
comment  with  r(;.sp(;ct  to  these  two 
])rovi.sions. 

DATES:  Effactivi;  Data:  This  rule  is 
eliective  April  1.5,  2018. 

ADDRESSES:  EOU.ST,  441  U  Street.  NW.. 
.Suite  01.50.  Washington.  DU.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dor(;en  .Solomon.  A.ssistant  Diret:tor  for 
Oversight  on  (202)  807-2820  (not  a  toll- 
free;  numher).  Wenelv  Tien.  Deputy 
A.ssistant  Dire;e:te)r  fe)r  Oversight  e)n  (202) 
807-8008  (ne)t  a  toll-free;  nnmher),  eer 
Larry  Wahleinist,  Offie:e;  e)f  the  Ue;ne;ral 
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Counsel  on  (202)  807-1 800  (not  a  toll- 
fr(!(!  nuinl)(!r). 

SUPPLEMENTARY  INFORMATION:  On  )ulv  5. 
2000,  HOIJST  ])nl)li.she(l  an  interim  iinal 
rule  (Mitithul  Application  Piocnduws 
and  (hiicria  for  Approvid  of  Nonprofit 
Ihidgat  and  Credit  Counseling  Agencies 
and  Approved  of  Providers  of  a  Personal 
I'lnancicd  Management  Instructional 
Coarse  by  United  Stedes  Trustees 
(“Interim  Final  Rule”).  71  l-’R  88.07(5 
(Inly  5,  2000).  Due  to  tlie  necessity  of 
(inicklv  e.stal)lislnng  a  regulation  to 
govern  the  debtor  education  a])])lication 
])rocess.  liOUST  promnlgated  the 
Interim  Final  Rule  rather  than  a  notice 
of  |)ro])o.sed  rulemaking  (“])ropo.sed 
ride”).  On  Noveml)(!r  14,  2008.  at  78  FR 
07,485,  FOUST  published  a  pro])osed 
rule  on  tliis  tojiic  in  an  effort  to 
maximize  j)ublic  in])ut.  rather  than 
jinblishing  a  final  rule  after  ])ublication 
of  the  Interim  Final  Rule.  Before  tlie 
comment  ])eriod  closed  on  lanuary  18. 
2000,  EOU.ST  received  eleven 
comments.  The  comments  received  and 
I'TllkST’s  respon.ses  are  di.scns.sed 
below,  'rhis  rule  finalizes  the  i)ro])o.sed 
rule  with  changes  that,  in  .some  cases. 
rednc:e  the  burden  on  ])rovider.s  while 
maintaining  adeipiate  protection  for 
debtors. 

This  rule  im])lement.s  the  debtor 
education  sections  of  the  Bankrnjitcy 
Abuse  Prevention  and  (ionsnmer 
Protection  Act  of  2005  ("BAPCPA”). 
Public  Law  100-8.  110  Stat.  28.  87.  88 
(April  20.  2005).  which  are  codified  at 
11  U.S.C.  111.  Effective  October  17. 

2005,  individual  debtors  under  chapters 
7,  18,  and  in  some  instances  chapter  11, 
must  receive  from  an  ajiproved  jirovider 
debtor  education  before  they  may 
receive  a  discharge  of  their  debts.  1 1 
U.S.C.  Ill,  727(a)(ll),  1141(d)(8). 
1328(g)(1). 

Section  111(b)  of  title  11.  United 
States  Code,  governs  the  approval  bv 
United  States  Trustees  of  debtor 
lulucation  providers  for  inclusion  under 
11  U.S.C.  lll(a)(l)on  publicly  available 
provider  lists  in  one  or  more  United 
States  district  courts.  Section  111  of  title 
11  provides  that,  in  a])])!icable 
jurisdictions,  a  United  States  Trustee 
may  approve  an  application  to  become 
an  aiijiroved  provider  onlv  after  the 
Unitinl  .States  Trustee  has  thoroughly 
reviewed  the  applicant’s  (a) 
(|nalification.s,  and  (b)  in.strnctional 
cour.se.  11  U..S.(k  111(b)(1).  A  United 
.States  Trustee  has  statntorv  autboritv  to 
reijuire  an  a])|)licant  to  provide 
information  witli  respect  to  such  review. 
11  U.S.C.  111(b)(1).  EOUST  re.serves  the 
right  to  publish  on  its  |)ublic  Web  site 
non-confidential  busine.ss  information 
relating  to  debtor  education  providers. 


including  contact  information,  services 
])rovided.  language  support  .services 
offered,  and  finis  charged  for  services. 

After  comiileting  that  thorough 
review,  a  United  .Stales  Trustee  may 
ajijirove  a  debtor  education  provider 
oidy  if  the  provider  establislies  that  it 
fully  satisfies  all  reipusite  standards.  11 
U..S.(;.  111(b).  Among  other  things,  an 
ap|)licant  must  establish  it  will  (a) 
provide  trained  personnel  with 
ade(|nate  experience  in  jiroviding 
effective  instruction  and  .services,  (b) 
])rovide  learning  materials  and  teaching 
methodologies  designed  to  assist 
delitors  in  nnderslanding  personal 
financial  management,  (c)  if  applicable, 
provide  adeipiate  facilities  for  providing 
an  instructional  course,  (d)  jirepare  and 
retain  reasonalile  records  to  permit 
evaluation  of  the  effectiveness  of  an 
instructional  course,  and  (e)  if  a  fee  is 
charged,  charge  a  reasonable  fee,  and 
provide  services  without  regard  to 
abilitv  to  ])av  tlie  fee.  11  Ik.S.C. 

ni(ii)(i). 

Tliis  rule  will  implement  tho.se 
statutory  requirements.  By 
accomplishing  that,  the  rule  will  help 
debtors  obtain  effective  instruction  from 
competent  iiroviders.  It  also  will 
jnovide  an  apjiropriate  mechanism  by 
whicli  applicants  can  aiijilv  for  a])proval 
under  section  111  of  title  11  to  become 
ap])roved  providers,  and  will  enalile 
such  ai)|)licants  to  attenqit  to  meet  their 
burden  of  e.stablishing  they  should  be 
apjiroved  by  United  .States  Trustees 
under  1 1  U.S.C.  111. 

Summary  of  (Changes  in  Final  Rule 

The  final  rule  modifies  the  propo.sed 
rule  by  making  it:  (1)  Le.ss  burdensome 
on  providers;  and  (2)  bv  providing 
technical  or  clarifying  modifications. 
The  modifications  are  summarized 
according  to  their  classification  lielow. 

A  parenthetical  reference  to  the 
regulatory  text  has  been  added  to  assi.st 
the  reader  in  locating  the  relevant 
inovisions  of  the  rule.  In  addition, 
where  ajiiilicable,  a  reference  to  the 
comment  number,  where  a  more 
detailed  exjilanation  of  these  changes  is 
discussed,  is  included: 

Modifications  To  Make  the  Fined  Hale 
Less  Ihirelemsoine  on  Pmvieiers 

•  The  definition  of  “material  c.hange” 
lias  lieen  revised  to  eliminate  .staff  other 
than  the  provider’s  management  or 
instructors  (§  58.25(b)(22) — comment  # 
B(i). 

•  A  |)rovider  may  di.sclo.se  to  debtors 
that,  to  the  extent  tlie  jirovider  is 
ajijiroved  as  a  noniirofit  budget  and 
credit  coun.seling  agency  pursnani  to  11 
U..S.(k  ITl(c),  the  United  .States  Trustee 
has  reviewed  those  credit  counseling 


.services  (§  58.88(k)(8) — comment  # 

B28). 

•  The  reference  to  “any  applicable 
law”  in  the  prohibition  that  a  provider 
take  no  action  to  limit  debtors  from 
bringing  claims  against  the  ]irovider  as 
lirovided  in  11  U..S.(i.  111(g)(2)  has  been 
deleted  (S  58.88(n)(5) — comment  #  B25). 

•  rbe  rule  has  been  revi.sed  to  add  a 
rebuttable  |)resuni|ition  that  a  debtor 
lacks  the  ability  to  pay  the  instructional 
fee  if  the  debtor’s  current  hon.sebold 
income  is  less  than  150  jiercent  of  the 
povertv  gnidelines  updated  iieriodicallv 
in  the  Federal  Register  by  the  U.S. 
Department  of  Health  and  lliuiian 
.Services  under  the  authority  of  42 
U..S.(].  0902(2).  as  adjusted  from  time  to 
time,  for  a  household  or  family  of  the 
size  involved  in  the  fee  determination 
((?  58.84(b)(1) — I'.omment  #  B28). 

•  The  United  .States  Trustee  is 
requiri  d  to  review  the  basis  for  the 
mandatory  fee  wai\'er  policy  one  year 
after  the  effective  date  of  the  rule,  and 
then  periodically,  but  not  less 
frequently  than  everv  four  years 

(§  58.84(b)(2) — comment  #  B28). 

•  The  requirement  that,  for  a  provider 
to  send  an  instructional  certificate  to  a 
debtor’s  attorney,  the  debtor  must  make 
the  request  in  writing  to  the  ])rovider 
has  been  deleted  (§  58.85(a) — comment 

#  B8()). 

•  The  requirement  that  providers 
])rovide  original  signatures  on 
certificates,  in  recognition  of  electronic 
filing  in  the  bankruptcy  courts  and  the 
technology  used  to  generate  certificates, 
has  been  deleted  (§  58.85(j)(2) — 
comment  #  B84). 

•  The  prohibition  that  jiroviders  not 
file  certificates  with  the  court  has  been 
deleted  to  enable  jiroviders  to  file 
certificates  with  the  court  .should  the 
Federal  Rules  of  Bankruptcy  Procedure 
be  amended  to  authorize  ])roviders  to 
file  certificates  with  the  court  or  to 
otherwi.se  notify  the  bankruptcy  court  of 
course  completion  (§58.85(i)  of  the 
])ropo.sed  rule). 

Teedniie:eil  or  Cleirifving  Moelifie:atie)ns 

•  Till!  definition  of  “debtor”  has  been 
revi.sed  to  ajiply  only  to  such  debtors 
that  have  sought  an  instructional  cour.se 
from  an  approved  provider 

((^  58.25(b)(8) — comment  #  132). 

•  The  definition  of  “limited  English 
])roficieni:v  ”  has  been  revised  to  be 
consistent  with  that  used  by  the  (iivil 
Rights  Division  of  the  Diqiartment  of 
(ustice  (S58.25(b)(21) — comment  #  135). 

•  The  definition  of  “material  change” 
has  been  amended  to  include  a  change 
in  language  .services  ])rovided  by  the 
provider.  Providers  are  already  required 
to  inform  the  United  .States  Trustee  of 
the  languages  they  proviile  when 
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a|)|)lying  for  a])j)r()Viil.  This  clarification 
emphasizes  the  importance  of  notifying 
the  llnit(!(l  .States  Trustee  whenever  a 
jH'ovider  adds  or  I'emoves  a  language! 
from  its  available!  se!rvices 
(!i.'lH.2.'-»(h)(22)). 

•  The!  ride!  has  heu!!!  ame!nele!el  te) 
eleirify  that  jneivieleas  niiiy  neit  u.se!  elire!e:t 
mail  e)r  eleulreinii:  mail  se)lie:itiitie)ns  te) 
e:emtae;t  eleehteers.  unleess  the  solieatiitie)ns 
ineluele  a  prenninent  elise:hiime!r  stilting, 
“This  is  an  aelvertisemimt  fe)r  seervieies," 
iinel  te)  retrain  fre)m  using  se!iils  e)r  le)ge)s 
that  may  he!  eaeidused  enisily  with  theese 
useil  hy  anv  feeleral  geevernmemt  ageneiv 
(§  .'j8.3.3(e:)(4) — e:e)mme!nt  #  Bl4). 

•  The  rule  has  heu!!)  ameneleel  te) 
elarify  that  a  pre)vieler  must  elisclose  its 
pe)licy.  if  any.  e:e)ncerning  fe!e!s 
asseieaated  with  generating  an 
in.strue;tie)nal  certifie:ate  prie)r  te) 
reneleiring  iinv  instrue:tie)nal  servieies 
(§.')8.33(k)(l) — e:omme!nt  #  B32). 

•  The!  rule  has  heM!!)  anie!nele!el  te) 
elarify  that  appre)veel  |)re)viele!rs  whe) 
publish  iide)rmatie)n  on  the!  InteMiiet 
e:one:e!rning  their  fe!e!S  must  ineluele  their 
|)e)lie:ie!.s  enabling  elehteers  te)  eehtiiin  iin 
instrue.tieenal  e:e)urse!  leer  fre!e!  e)r  at 
re!elue:e!el  rate!s  hiiseel  upe)n  the!  ele!l)te)r's 
liie.k  e)f  iihility  te)  pay.  This  is  ne)t  an 
iieleiitie)nal  i)urele!n  em  |)re)viele!rs  iis  the 
|)re)pe)se!el  rule!  re!e|uire!s  pre)viele!rs  te) 
eli.selose  their  feu!  i)e)lie;e!.s  prieir  te) 
pre)vieling  .service!s;  the!  final  rule!  makers 
it  cle!ar  tluit  this  re!epure!me!nt  inelueles 
lnte!rne!t  l)iise!ei  instrue:tie)n 
(§.'-)«.3:nk)(2)). 

•  The  rule!  Inis  heu!!!  ameneleel  te) 
elarify  that  a  pre)viele!r's  elutv  te)  eli.selose! 
its  feu!  |)e)lie;y  heefeire!  i)re)vieling  .se!rvie:e!S 
ine;lueie!s  elise:le)sing  the!  preevieler's 
pe)lie;y  te)  proviele  freu!  bilingual 
instrueliem  te)  any  limiteel  Bnglish 
pre)ricie!nt  eleehtor.  This  is  ne)t  an 
aelelitie)nal  hurelen  e)n  pre)viele!rs  as  the! 
prope)se!el  rule  reHiuires  preevielens  te) 
eliscleise  the!ir  feu!  pe)lie:e!S  prieir  te) 
pre)vieling  se!rvie:e!s:  the  final  rule!  nnikes 
it  cle!ar  tlnit  this  reMpiirement  ine:lueie!s 
elise:le)sing  pre)viele!r.s'  feu!  pe)lie;ie!s 
re!gareling  .se!rvie:e!S  fe)r  limite!el  English 
preeficient  inelivieluals  (<!? .')«.. 33(k)(3))- 

•  The  rule!  has  l)e:e!n  ame!nele!el  te) 
clarify  that  ei  pre)viele!r’s  eluty  te)  maintiiin 
re:e;e)rel.s  reegiireling  limiteeel  English 
pre)rie:ie:ne:y  ele!l)te)rs  ine:lueie!s 
maintaining  re!e:e)rels  re!gareling  the! 
me!the)els  e)f  eleliveay  e)f  ;in  instrue;tie)nal 
e.e)ur.se!.  the  types  e)f  l;mginige!s  :mel 
me!the)el.s  e)f  ele!live!ry  re!eiue!ste!el  hy 
ele!l)te)r.s,  the  numi)e!r  e)f  ele!l)te)rs  .se!rve!ei, 
anel  the  numhe!r  e)f  refeTiiils  nniele!  te) 
e)ther  ])re)viele!rs.  Beuiau.se!  the  pre)pe)se!el 
rule  alreniely  reupiirees  ])re)viele!r,s  te) 
maintain  re!e:e)reis  re!gareling  the!  elelive!rv 
e)f  se)rvice:.s  te)  limiteul  English 
pre)fii:ie!ne:y  inelivieluals.  this  is  ne)t  an 
aelelitieenal  hurelen  in  the!  final  rule. 


Rather,  the!  final  rule  make!s  e:le!are!r  what 
is  e!xpe!e:te!el  e)f  preevielers  in  terms  e)f 
re!e:e)rel-ke!e!])ing  fe)r  limiteel  English 
pre)fie:ie!nt  inelivieluals  ,')8.33(in)(3)). 

•  The!  rule  Inis  heu!!)  ame!nele!el  te) 
e;l<iriiy  tlnit  e;ertiiie;€ites  must  heiir  neit 
only  the  ehite.  hut  eilso  the  time  anil  the 
time  zone  when  the  instrue:tie)nal  lanirse 
w.is  comiileteel  hy  the  liehtor.  This 
te!e:hnie:al  moelifiiaition  eloes  not  im])ose 
<m  aelelitional  hurelen  as  the  jiroposeil 
rule  reepiires  eairtifieaites  to  eamtain  the 
elate  of  eaimpletion  anel  ini:lueling  the 
time  anel  time  zone  is  <i  minor 
moelifieaition  to  the  eleite  on  the 
e:e!rtifie:ate!  .')H.3.')(1)(.3)). 

•  'rlu!  rule  Inis  been  iimeneleel  to 
ce)rrei;t  non-suhstantive  stylistic, 
numhering  iinel  tv])e)griiphiciil  errors. 

Discussion  of  Public  (Comments 

EOD.ST  receiveel  eleven  eaimments  on 
the  jiroposeel  rule.  Many  of  the 
eaimments  eamtaineel  several  suh- 
eamiments.  EOD.ST  ap])re!e:iate!S  the 
eaimments  anel  has  eamsielereel  e!ae:h 
eaimment  eairefully.  fiOD.ST’s  respon.ses 
to  the  eamnnents  iire  eliseaisseel  helovv, 
either  in  the  “(ienenil  (amnnents" 
siKition  or  in  the  “.Section-hy-.Seiition 
Analvsis.” 

A.  (lancml  (A)innu;nis 

1.  f’aist  of  the  Rule  to  Provielers 

(Jonunent:  fiOD.ST  reeaiiveel  several 
eamnnents  tlnit  the  rule  will  make  it 
more  expensive  for  jiroviilers  to  opeinite 
anel  that  they  will  jiii.ss  the  eaists  on  to 
elehtors. 

licsponstr.  EOD.ST  reeaignizes  tlnit  the 
rule  may  eaiuse  |)rovielers  to  ineair 
iielelitioinil  eaists,  hut  those  eaists  iire 
minimal.  Aelelitionally,  the  extiii  eai.sts 
for  sue:h  measures  iis  proiaiehireis  to 
verify  a  elehtor’s  ielentity.  anel 
nninelatory  eli.se:le)sure  of  the  proviiler's 
fee  policy,  are  suffieaently  important  to 
])re)te!e:t  eainsumers  to  warnmt  the  extni 
eai.sts  to  the  jirovieler. 

/i.  (A)nuu(!nis  on  Specific  Suhsactions  of 
Iho  Pvo]H)sod  lUilo 

1.  Dse  of  the  Ten  nis  Aia:reilitiition  iinel 
Dertificiition  l^.')8.2.')(h)(l)  iinel  (2)| 

(jOniinoiU:  fiOD.ST  reeaiiveel  one 
eaimment  tlnit  the  rule  erroneouslv  uses 
the  teirms  iieaaeelitation  anil  eairtifie'-iition 
interclningeiihly,  when  iieaaeulitation 
refers  to  orgiinizations  iinel  lairtifiiaition 
refers  to  ineliviehnils.  One:  other 
eaimment  reeamnneneleel  iin  iimeniiment 
to  .seiition  .')8.2.‘)(l))(2)(i)  to  iiiaaimmoiliite 
])re)viile!r.s  who  eantifv  other,  unreliiteel, 
lirovielers. 

liosponso:  I'iOD.ST  Inis  revieweel  the 
rule  e.'iirefully  iinel  founel  no  instiineais  in 
whie'.h  aeaa’eelitiition  wiis  ii.seel  to  refer  to 
ineliviehnils  iinel  eairtifieaition  was  useel 


to  riifer  to  organizations.  In  ii  few 
instiineais.  a  provieler  reiiresentative 
must  sign  ii  eairtifiiaition  attesting  to  a 
|)iirtiiailiir  fiie:t  or  fiie:ts;  these  instiineais, 
liowever,  elo  not  u.se  the  term 
erroneously. 

No  e;hangi!  to  the  rule  is  neces.siiry  to 
permit  iirovielers  to  eairtify  unreliiteel 
jirovielers.  .Sue:h  a  business  jiriieitiiai  is 
not  permitteel  uneler  the  fiinil  rule. 

2.  Definition  of  Debtor  .')8.2.')(l))(8) 
anel  .')8.33(n)(1())| 

CVmnjif.*;)/.- EOD.S'f  receiveel  one 
eaimment  reeaimmeneling  limiting  the 
re!strie;tie)n  on  sale  of  information  iihoiit 
elehtors  to  tho.se  elehtors  who  have 
reeaiiveel  instrucition  from  a  provieler, 
not  iill  iiersons  who  have  eamtaeiteel  ii 
jirovieler  (<?  .aM.ITdn)!!  0)). 

liosponso:  Provielers  eainnot  proviele 
servieais  to  elehtors  who  never  .seek  an 
instrue:tioniil  eanirse.  Thus,  the 
elefinition  of  “elehtor”  has  been  reiviseel 
to  iijiply  only  to  such  elehtors  that  hiive 
sought  an  instrueitioiiiil  eanirse  from  iin 
iiliproveel  iirovieler.  The  restriction  on 
.selling  information  iihout  elehteirs, 
however,  aiijilies  with  eeiuiil  foreai  to 
elehtors  who  seek,  hot  ultimatelv  elo  not 
reeaiive,  instrueitioniil  servieais  from  a 
])iirtieailiir  jirovieler. 

3.  Definition  of  Idfeiitive  ln.strue;tion 

|<^.')».2.')(1))(10]1 

(JoiiinionI:  fiOD.ST  reeaiiveel  one 
eaimment  seeking  the  iiuairjiorntion  ofii 
■sejiiiiiite!  stanilarel  that  eloes  not 
inean'jioriite  the  eaiteriii  set  forth  in  T1 
D..S.D.  1  n(el)(2). 

/{os/joiiso:  EOlJST  has  revieweel  the 
stiitutory  eaiteriii.  as  ineaii  jiorateel  in  the 
elefinition,  iinel  hiis  eletermineel  that  the 
stiitutory  ea'iteria  effeiitively  set  forth  the 
stanelarel  for  evaluating  the  ijuality  of 
instruction. 

4.  Definition  of  Legal  Aelvieai 
|§{?.')H.2.')(h)(2())  anel  .‘■)8.33(h)l 

C’o/iiniout:  Ono  eaimment  exjniis.seel 
eameairn  about  the  rule’s  referene.e  to  11 
D..S.C].  Tl()(e!)(2)  when  elefining  legal 
iielvieai.  Beeaiuse!  T1  D..S.(].  ll()(e!)(2) 
inidueles  hiinkruj)te:y  jiroeaielureis  iinel 
rights,  anel  beeaiuse  elehtors  niiiv  ii.sk 
instruiitors  hiinkrujiteiy-reliiteel  ijiiestions 
iluring  iin  instrueitioiiiil  eanirse,  the 
eaimment  exjiresseel  eaineairn  that  the 
very  act  of  instruelion  eanilel  ciiuse 
instrue:tors  iinel  jirovielers  to  give  “legal 
iielviea!"  in  violiition  of  the  rule's 
jirohihition. 

liosponso:  Because  of  the  eliffereneais 
among  the  stiites  eameanning  the 
elefinition  of  the  unauthorizeel  jinieitice 
of  liiw,  anel  the  resulting  eliffieailty  in 
liefining  “legiil  aelviea!,"  EOD.ST 
eainclueled  the  most  aj)j)roj)riiite 
aj)j)re)iie:h  is  to  aelojit  the  elefinition 
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(longress  provided  in  11  U.S.C. 
ll()(e)(2).  EOUST  is  sensitive  to  the 
concern  that  an  instructor's  explanation 
of  hankruptcy  principl(;s  to  d(!l)tors  may 
1m!  considered  ■‘l(;gal  advice;,"  l)ut 
interprets  11  D.S.d.  1  10(e)(2)  to  mean 
that  instructors  shall  not  advise  debtors 
concerning  tin;  application  ol 
hankru])tcv  laws,  prineaples.  or 
procedures  to  a  particular  individual’s 
circumstances,  and  may  not  describe; 
he)w  h:mkrnple:y  laws,  prine:i])le.s,  e)r 
j)roe:e;elnre;s  weeulel  alTe;e:t  ii  p;n1icular 
inelivielnal’s  case.  Rathe;r,  the  in.strue;te)r 
may  t;x])lain  hasie:  hankrui)te:y 
j)rine:iples  anel  how  sue;h  pre)e:e;ehire;s  are; 
a])])lieel  generally. 

.5.  Ilefinition  e)f  Limiteel  English 
Pre)fie;iene;y  r)8.25(h)(21  )| 

E’oyjemenf;  EOUST  re;e;eived  feenr 
e;omme;nts  .st;eking  revisie)n  e)f  this 
elefinilie)!!  te)  edarifv  its  nu;aning. 

Ih^sponse:  EOUST  e;e)ne:urs  that  a 
tee;hnie:al  me)elilie;atie)n  is  ne;e:e;ss!n’v  anel 
hiis  re;viseel  the  elefinitiejii  e)f'the  term  te; 
mate:h  that  u.seel  by  the;  Oivil  Rights 
Divisie)!!  of  the;  Department  of  Iicstiex;.  as 
se;t  fe)rth  in  Ne)tie:e.  (huelanex;  te;  Fe;ele;riil 
l"inane:ial  Assistanex;  Re;e:ipients 
Re;gareling  Title  VI,  Pre)hil)itie)n  Against 
Natieemd  Origin  Diseaiminatieni 
Alfe;e;ting  Limite;el  Ihiglish  Rre)fie;ie;nt 
Rer.seens.  07  ER.  41,4.5,5  dime;  18.  2002). 
The)ngh  the  we)reling  is  slightlv  eliflerent. 
the;  me;aning  e)f  limiteel  English 
))roficiene;y  is  e.ssentially  the  same.  i.e. 
ineliviehi.ils  whe;  ele;  ne)t  speak  English  as 
their  ])rimarv  Icinguiige  e)r  wlu)  Inive 
elifficully  imelerslaneling  English. 

0.  De;finitie)n  e)f  Materiiil  Change 
l§58.25(h)(22)l 

Three  e;e)mments  state;el 
that  staff  e:hange;s  should  he  eleleleel 
fremi  the  ele;finitie)n  e)f  matt;rial  ediange 
sine;e  the  re;e|uireme;nt  is  nnnece.ssarily 
hnrelense)me;  one;  al.se)  se)ughf  te) 
eliminate;  management  fre)m  the 
elefinition  e)f  mate;rial  ediange. 

Ii(is})()ns(;:  FXIUST  agre;es  that  this 
re;einire;me;nt  mav  he;  e)ve;rly  l)nrelense)me, 
as  it  e:e)nc(;rns  .staffing  edianges.  Not 
e;very  e:hange;  in  staff  reeiuire;s  EOUST 
ne)tifie:alion.  The;  ])nrpe)se;  e)f  this 
re;ejnire;me;nt  is  te)  ensure;  that  IXIUST 
remains  eiware  e)f  ediemges  in  key 
l)er.se)nne;l.  He;e:anse;  the;  elefinilieen  e)f 
“material  ediange"  alre;aely  spe;e:ifie.s 
ne)tifie;;itie)n  lor  e;h;mge;s  in  niimagement, 
the  ride;  hiis  l)e;e;n  me)elifie;el  te)  ediange 
“stiiffing"  te)  “in.strne:te)rs”  anel  lhe;re;l)y 
re;elne:e;  the;  hnrelen  e)n  pre)viele;r.s. 

7.  De;finitie)n  e)f  Referral  Fees 
h^58.25(l))(20)l 

C'o/n/nem/;  One  comment  stateel  that 
the  ele;finitie)n  e)f  referral  fees  exentains  a 
le)ophe)le  that  woulel  alle)w  an  entity  to 


charge;  !i  re;fe;rrtil  fee;  me;rely  by  e:alling  it 
se)me;thing  ekse;. 

/?e«/)o;).se:  EOUST  has  eleleteel  the; 
elefinitie)!)  e)f  “le)e:ate)r."  e;liminating  any 
ex)nex;rns  that  a  le)e)])hole;  e;xi.sts  in  the; 
elefinitie)!)  e)f  i'efe;rral  fe;e;s.  The;  ie;vi.se;el 
elefinitie)))  e)f  “ie;ferral  fe;es”  pie)hil)it.s  the; 
ti  ansfer  e)r  passage  e)f  a))y  n)e)))ey  or 
e)the;r  ex)n.sieie;!atie)))  l)e;twee;n  a  ])!e)vieler 
anel  a))e)the;r  entitv  eis  ex)n,siele;):)tion  e)r  in 
e;xcha!)ge  for  the  !e;fe;)'!'al  e)f  edients  for 
inst!’ne:tie)nal  .se;rviex;,s. 

8.  De;fi))itie)))  e)f  Relative  1§  58.25(1))(27)1 

(Joinnwnt:  EOUST  ie;ex;ive;d  e)ne; 
ex)n)nie;nt  I'ecjnesting  that  the;  elefinition 
e)f  “lelative"  he  lineiteel  to  the  si;(X)nel 
elegix;e  of  (X)nsanguinity. 

Hefsponsa:  No  e:l)a!)ge  is  ))ecx;.ssary. 

The  ie;e]uire;n)e))t  ele)e.s  ne)t  i!))])ose  a 
n)ate;rial  hnrde;))  o))  p)e)vieli;i’s 
neex;.ssitating  a  e:l)ange  te)  the  rule. 

0.  Manelate)!y  Duty  Te)  Ne)tify — Material 
Change  58.30(a)| 

Ce)))!nien/;  One;  ex)n)n)e))t  e)l)je;e;te;el  te) 
the;  neeel  te)  infe)rn)  EOUST  ])ron)])tlv  e)f 
n)ate;rial  cha))ge;s,  pie)pe)sing  that 
n)e)))tl)ly  ne)tificatie)))  is  sidfiexent. 

l{(^s}}ons<;:  Ne)  e;himge  is  ne;ex;.ssa)'y. 
ne;e:au.se  the  n)ate;iial  e;ha))ge;.s  !e;e}i)iri))g 
ne)tiex;  te)  EOUST  a)e  speeafie;  a))el 
inve)lve;  neatteis  e)f  pnhlie:  intei'est  anel 
ex)nsun)e;r  pre)te;e:tie)n.  sued)  as  ex;.s.satie)n 
e)f  the;  pi  e)vieli;r'.s  business,  leveeexitie)))  e)f 
a  p!  oviele;r’s  artiede;.s  e)f  inex)rpe)i  atie)n,  eer 
suspe)).sie)))  of  aex:ie;elitatie)n,  EOUST 
!e;eini!e;.s  i!))n)eeliate  notiex;. 

10.  Manelatoiy  Duty  To  Ne)tify — 
Cx)n,sun)er  Eitigatie)n  |§ 58..30(c)l 

Coniinant:  One  ex)n)n)e;nt  ohserveel 
that,  although  11  U.S.C.  111(g)(2) 
ex)nfers  a  private;  right  e)f  actie)))  against 
non])i'e)fit  hnelget  and  oedit  counseling 
ag(;nid(;.s  whe)  violate  .seedio))  111.  the 
proj)o.setl  rule  eloes  )iot  reepiire; 
p!e)viele!'.s  te)  notify  EOUST  e)f  sued) 
actie))).s.  The;  con)n)e))t  .sngge.ste;el  a)) 
aelelitie)nal  )))anelate)rv  elisede)S!n’e;  te) 
EOUST  reejuiring  affi)'n)ative 
ne)tifie:atie)n  e)f  ae:tie)n.s  ])in'.sna!)t  te)  11 
U.S.C.  111(g)(2)  e)!' e)the;r  ex))).sun)er 
p)X)te;e:tion  statutes. 

Ih^sponsn:  The;  ])ie)pe).se;el  ed)ange 
we)ulel  enhanex;  ex)n.snn)e;r  pie)tee;tie)n  by 
l)re)vieling  EOUST  with  infe)!'n)atie))) 
ex)nex;r))i!)g  ])iivate;  litigatie)))  l)a.se;el  e)n 

ex) ))snn)e;r  j))e)te;e:tie)n  statiiteis  anel 

ge) vernn)e;nt  e;nfoiex;n)e;))t  a(die)ns. 
EOUST  will  publish  a  neetiex;  e)f 
pie)po.seel  rulen)aking  to  soliedt  pnhlie: 
e:e)n)n)e;))t.s  re;gai  eling  whetl)e;r  EOUST 
.she)nlel  !x;eiuire  notification  of  sue;!) 
actieens. 


11.  M<n)elate)]  v  Duty  To  Ne)tifv — 
l))aex;m'ate  lnfe)!)))atio)i  |4j58.30(e)l 

C’omyjien/;  One  ce)n)n)e;nt  e)l)je;e:te;el  te) 
the;  !e;en!i!e;me;nt  that  a  ])ie)viele;r  ))e)tify 
I'jOUST  e)f  i))aex;niiu:ii;s  e)n  the  list  e)f 
app]e)veel  pre)viele;)s.  The  i;e)n)n)e;))t 
.snggi;ste;ei  that.  l)e;e:au.se;  EOUST 
pe)s,se;.sse,s  the  infe)rn)ation  that 
ex)))))))  ise;.s  the  aj)])!e)veel  list,  ])lacing  the 
burden  e)f  ))e)tifie;atie)n  e)))  the;  pi'ovieler  is 
inai)pie)j))’iate. 

Hrsponsa:  A  pie)vieler  is  in  the  best 
j)ositie)n  to  rece)g))i7,e  whethi;r  the; 
infe)rn)atie)))  al)e)nt  the  pre)vieler  ])e).ste;il 
e)!)  the  list  e)f  appre)vi;el  pie)viele;rs  is 
ae:e:nrate.  Acce))elingly,  the  elnty  te)  notifv 
I'iOUST  e)f  any  inaccuracies  necessarilv 
lests  with  the  ])re)vider.  Althe)i)gh 
EOUST  ce)rree;ts  inaccnrae:ie;s  of  whie:h  it 
l)ee:on)e;.s  aware  i))ternally  e)r  from  other 
e)nt.side  .sources,  to  the  exte;nt  the 
])re)vider  is  awaie  e)f  inaccurate 
i))forn):)tion.  the  provider  n)nst  ne)tify 
EOUST.  Ne)  e;hange  te)  the;  lule  is 
ne;ce.ssai'y. 

12.  Uutv  To  Obtain  Prior  (x)ns(;nt 
I??  58.3 1(a) I 

Con!/))en/;  One  ex)n)n)e))t  ol)ji;cte;el  te) 
the  )e;eiui)e;n)e;nt  that  a  pie)vieler  .seek 
ap])re)val  e)f  anv  listeel  e:l)a!)ge;.s  e)tl)er 
than  the;  e;ngage;n)e;nt  e)fa))  inele;penele;))t 
e:e)nti';ie;te)r.  The  e;e)n)n)e;nt  ree:e)n)n)e;neleil 
sin)])le;  ne)tie;e  fe)r  e)the;r  listeel  e;hange;s. 

Ii(^s})()nstr.  He;i;anse  the  list  of 
app)e)V<;el  ]))e)vide)’.s  e:e)nstitutes 
I'iOUST's  ])ri))e;ipal  me;ans  e)f  ex)nv(;ying 
i))fe)rn)atie)n  te)  tl)e;  pnhlie;,  anel  l)e;e:an.se; 
ele;l)te))s  anel  elehteeis'  ceeunsel  lelv  on  the 
list  of  appie)veel  j)!e)viele;rs  to  le)e;ate 
l)ie)vieleis  i))  their  juelicial  elistricts  whe) 
p!e)vide  in.strue:tion  by  the;  varieeus 

n) ethoels.  i)roviele)'s  n)u.st  notify  EOUST 
of  a))y  prope).seel  e;hange.s  to  juelicial 
elist!ie;t.s  or  methoels  of  eleliveiry. 
Furthern)ore.  l)e;e:au.se  Uniti;el  States 
Tru.ste;e;.s  reepiire  notice  a))el  the 

o] )port)mity  to  e:on)n)ent  on  a  j)rovieler’s 
fit)i(;.ss  to  j)roviele  iei.structio))  in  a 
jnelie:ial  elistrie:t.  siniple  ne)tice  is 
inaeli;(]nate.  Finally,  as  eli.scn.ssed  l)ele)w 
e;oni;erni))g  se;e:tie))).s  58.34(a)  a))el 
58.34(1)),  hee:imse;  fees  in  exe:e;.ss  e)f  S5() 
per  elehtor  are;  ))e)t  pre;sun)e;ei  te)  he; 
)e;a.se)nal)le.  anel  l)e;e;an.se;  11  U.S.C. 
lll(el)(l)(E)  re;einire;.s  i)re)viele;is  who 
ed)ai'ge;  a  fee  to  j))e)viele;  .sei  vieies  witheent 
i'e;garel  te)  the;  elehtor's  ability  te)  j)ay  the; 
fee,  EOU.ST  must  appreeve  e:hange;s  te)  a 
pre)viele;r’s  fe;e;  anel  fe;e;  waiver  pe)lie’,y  in 
aelviinee.  Ae:e;e)ielingl v.  ne)  e:hange;  te)  this 
rule;  is  ne;e:e;ssarv. 

13.  (Criteria  Te)  Pe;e:e)me;  A])pre)ve;el 
Provielers  58.32  anel  58.33(01 

C’om/jieyif;  EOUST  re;e:e;ive;el  one; 
ex)nnne;nt  re;e;e)mmeneling  that 
instrue  tional  currie;ula  sheenlel  ine;lnele; 
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hankruptcy-siuHafic  content  to  address 
the  specific  hurdles  debtors  face  upon 
emerging  from  bankruptcy. 

Re.spon.se;  The  detailed  substantive 
lairricnlnm  nKiuirements  in  section 
.')K.33(n  mandate  debtor  education 
spanning  a  broad  range  of  financial 
matters,  including  budgeting,  financial 
management,  credit,  consumer 
information,  and  coping  with  financial 
crisis.  The  eUmients  of  the  curriculum 
address  the  areas  of  greate.st  concern  to 
consumers  without  posing  undue  risk 
that  providers  and  their  instructors  will 
|)rovide  legal  advice  concerning 
liankruptcy  or  financial  regulation  to 
debtors.  As  noted  eksewhere.  ROUST 
interprets  11  U.S.C.  110(e)(2)  to  ])ermit 
instructors  to  explain  basic  bankruptcy 
principles  and  jirocednres  and  their 
general  ajiplication:  such  matters  may 
form  part  of  the  recjuired  debtor 
education  curriculum. 

14.  Re.strictions  on  Advertising 
|§.'-)8.33(c)(4)| 

f. ’ommen/:  One  comment  advocated 
including  two  additional  ethical  rules 
concerning  direct  mail  and  telephone 
advertising.  The  first  would  bar 
providers  from  contacting  debtors  via 
ontbonnd  telephone  calls,  unless  the 
jnovider  already  has  ])rovided 
instructional  services  to  the  debtor  in 
(|uestion.  and  thi!  call  is  in  respon.se  to 
a  reiinest  for  contact  hv  the  debtor  or 
debtor's  conn.sel.  either  directlv  or 
through  a  contact  form  or  locator 
service.  The  second  would  bar  providers 
from  using  direct  mail  or  electronic  mail 
solicitations  to  contact  diihtors.  unless 
the  solicitations  include  a  prominent 
disclaimer  stating.  "This  is  an 
advertisement  for  services."  refrain  from 
using  seals  or  logos  that  may  he 
confused  easily  with  those  used  hv  anv 
federal  goviirnment  agencv,  do  not 
include  certain  words  (such  as  "trustee” 
or  "bankruptcy  court"),  and  the 
.solicitation  is  in  resj)onse  to  a  request 
for  contact  by  the  debtor  or  debtor's 
counsel,  either  directly  or  through  a 
contact  form  or  locator  .service. 

liesponse:  ROUST  acknowledges  that 
.some  re.strictions  on  advertising  and 
solicitation  are  necessary  to  jirotect 
consumers.  However,  the  first  pro]jost:d 
restriction,  which  prohibits  providers 
from  contacting  debtors  unle.ss  the 
debtor  initiates  the  contact  after  the 
instructional  course,  forecloses  a 
substantial  body  of  contact  hetwcien 
debtors  and  providers.  .Such  a  limitation 
may  hi!  more  restrictive  of  commercial 
.sjMiech  than  is  necessarv  to  advance  the 
government’s  interest  in  consumer 
|)rotection. 

1-;()U.ST  concurs  with  the  .second 
propo.sed  restriction.  .Some  types  of  mail 


solicitations  from  providers  to  riicently- 
hhul  debtors  may  he  confused  with 
bankruptcy  court  corresjiondence.  as 
they  hear  barcodes,  ca.se  nnmhers.  and 
other  misleading  markings,  and,  on  at 
least  one  occasion,  hear  the  words 
"hankrnptcy  Uourt”  on  the  envelope. 
Accordingly,  the  r(uiuirements  that  mail 
solicitations  hear  a  |)rominent 
disclaimi!!'  and  include  only  logos,  .seals, 
or  similar  marks  that  are  suh.stantiallv 
dissimilar  to  those  n.sed  by  federal 
agencies  and  courts  constitute 
reasonable  nistrictions  on  advertising, 
rhe.se  re.strictions  minimize  consumer 
dece|)tion  arising  from  the  fal.se 
impression  that  the  solicitation 
constitutes  an  official  court  or  United 
.Slates  Tru.stee  Program  c:ommunit:alion. 
Tlui.se  re.strictions  are  narrowlv  tailored 
to  advance  the  government’s  interest  in 
consumer  protection  and  are  consistent 
with  First  Amendment  princijiles 
governing  commercial  speech.  .See,  e.g.. 
Cf^nti'ul  Ihulson  U'r/.s  i’/ee.  U’orp.  \'. 
/^nh/ie  .Sen'.  (Miiun’ii,  447  U..S.  .'}.'j7 
(1980)  (holding  that  restrictions  on 
commercial  spcHich  must  dinictlv 
advance  an  important  interest  and  shall 
hi!  no  more  restrictive  of  sjjeech  than 
neces.sarv  and  recognizing  the 
constitutionality  of  regulations 
riistricling  deceptive  advialising). 

Rnrthermori!,  the  re.strictions  on 
advertising  ari!  not  an  additional  burden 
on  ])roviders  as  the  pro])os(!d  rule 
requires  |)rovider.s  to  "comply  with  the 
United  .States  Trn.stee's  directions  on 
apjiroved  advertising,  including  without 
limitation  tho.se  .set  forth  in  apjxiiidix  A 
to  the  a])])lication"  ((^  .Stt.IkhnK?)  of  the 
proposed  rule).  In  that  apiiendix.  it 
slates  that  ajjj)roved  providers  shall  not 
u.se  the  Department  of  (ustice’s  seal,  the 
United  .States  Trn.stee’s  seal,  the 
Bankruptcy  Court’s  seal,  or  any  seal  of 
the  United  States  or  a  likene.ss  thereof. 
Providers  have  been  aware  of  this 
prohibition  since  the  incejjtion  of  the 
debtor  education  apjilication  in  200.'). 

The  final  rule  idarifies  the  contours  of 
this  restriction  on  advertising. 

1.').  Instructor  Qualilications 
lS.'-)8.33(d)(1)| 

CAuunwnt:  One  cominiiiit  ohjected  to 
the  re(|nirement  that  instructors,  rather 
than  the  provider,  hold  sjxicific 
ipialifications.  The  comment  siiggi.'sted 
that  the  listed  reiinirements  should 
ajjply  to  the  jirovider  as  an  entity,  rather 
than  to  individual  in.struclors.  Another 
comment  recommended  inqiosing  an 
additional  reiiuirement  that  instructors 
receive  credit  coun.seling-specific 
training  before  initial  certification  and 
he  required  to  receive  annual  continuing 
education. 


Response:  The  instructor  ijnalification 
riKinirements  are  meant  to  ensure  that 
(!ach  instructor  po.sse.sses  sufficient 
expertise  in  financial  matters  to  provide 
sulistantive  instruction  to  consumers. 
Accordingly,  inexperienced  instructors 
either  must  complete  a  financial  course 
of  study  or  must  work  a  minimum  of  six 
months  in  a  riilatiul  area  to  ensnri!  thev 
are  qualified  to  serve  as  instructors. 
Based  u])on  ex])erience  administering 
the  Interim  Final  Rule  and  its 
interactions  with  providers.  IXIU.ST 
concluded  the  reipiirements  .set  forth  in 
this  rule  are  sufficient  to  ensure  that 
instructors  will  he  (pialified  to  ])rovide 
the  statutorily  mandated  in.strnction  to 
debtors.  Accordingly,  no  change  to  the 
1  ule  is  iiecessai  v. 

It).  Verification  of  Identitv  IS  .'>8. 33(d)(3) 
and  (e)(2)l 

Uomiuen?;  ROUST  received  comments 
concerning  identity  verification.  One 
expressed  the  opinion  that  verification 
of  debtor  identity  in  the  context  of 
Internet  and  telephone  instruction  is 
inqiossihle,  and  another  sought  further 
guidance  concerning  the  ai)pro])riate 
means  of  identity  verification. 

Rasponsi^:  Rstahlishing  an 
individual’s  idiiutity  in  the  context  of 
telephone  and  Internet  instruction  mav 
pose  difficulties.  This  does  not. 
however,  obviate  identity  verification 
reijuirements.  Indeed,  manv  providers 
already  have  implemented  effective 
identity  verification  procedures.  For  in- 
person  instruction,  an  individual  mav 
pre.sent  his  or  her  driver’s  license,  or 
similar  photo  identific:ation,  to  estahlish 
his  or  her  identity.  Because  the 
instructor  is  jjhvsically  pre.sent  and  can 
confirm  that  the  ])hoto  in  the  driver’s 
license  matches  the  debtor,  this 
identification  ])rocedure  is  sufficient  for 
in-per.son  instruction.  In  the  case  of 
Internet  and  tele])hone  instruction  the 
individual  is  not  in  the  instructor’s 
physical  pre.sence  and  additional 
measures  are  necessary  to  confirm  the 
individual's  identity.  In  such  ca.ses, 
providers  successfully  have  reijuested 
that  debtors  supply  their  mothers’ 
maiden  names,  or  other  information 
known  .specifically  to  the  individual 
debtors,  to  confirm  identity. 

17.  Learning  Materials  and 
Methodologies  .'58. 33(1]  and  (g)| 

(jOiumrnt:  One  comment 
recommended  that  the  rule  incorporate 
the  National  Standards  for  Aihdt 
Financial  Literacy  Fducation. 
established  hy  the  commenter,  as  the 
substantive  standard  for  personal 
financial  instruction.  The  commenter 
also  recommended  a  clarification  that 
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“learning  inalorials”  should  he  “written 
learning  materials.” 

/fe.s/jon.se:  No  change  to  the  rule  is 
nec(!ssary.  EOll.ST  (kudines  to  adopt 
.standards  (istahlished  hv  one  source  as 
the  suhstantive  standard  tor  instruction 
hv  all  providers. 

18.  (ionise  Procednre.s — Length  ol  Time 
lS58.33(g)(l)(i)l 

(Jommani:  FOll.ST  received  one 
comment  that  reiiniring  “a  miidmnm” 
of  two  hours  lor  an  instructional  course 
em])ha.size.s  the  time  actually  sjjent  in 
class  rather  than  the  to])ic.s  covered  and 
the  knowledge  transferred  to  the  dehtor. 
'I'he  commenter  suggested  replacing  the 
word  “minimum”  with 
“ap])roximately.” 

/ie.s/jon.se;  No  change  is  necessarv. 
Based  upon  ex]3erience  administering 
the  Interim  Final  Rule  and  its 
interactions  with  providers.  EOU.ST  has 
determined  that  two  hours,  at  a 
minimum,  are  necessary  to  cover  all  the 
suhstantive  topics  set  forth  in  11  lJ..S.r,. 
§111((1)(1)  and  28  CFR  .58.33(f). 

It),  (iourse  Frocedure.s — When  ("ourse  Is 
“(foinjilete”  |S  58.33(g)| 

L’omme/?/;  One  comment  sought 
clarification  about  when  Internet 
instruction  is  “complete”  and  suggested 
that  completion  should  he  defined 
specifically.  'I’he  comment  noted  that,  in 
the  case  of  Internet  instruction, 
jiroviders  and  dehtors  are  uncertain 
whether  instruction  is  consitlered 
complete  when  the  debtor  finishes  the 
oidine  course,  or  whether  further 
interaction  with  an  instructor  is 
necessary. 

Hesponsfr.  Unlike  budget  and  credit 
counseling,  which,  by  .statute,  require 
client-specific  conn.seling  with  resjject 
to  credit  and  financial  problems  and 
develojjinent  of  a  ])lan  to  address  each 
individual  client’s  financial  problems. 
]K)st-hankru])tcy  personal  financial 
management  instruction  does  not 
reipdre  individualized  conn.seling  and 
the  development  of  a  jiersonalized  plan. 
Accordingly,  the  instruction  is 
“complete”  (1)  when  the  dehtor  has 
finished  an  in.structional  course  that 
comj)lies  with  the  ])rovi.sion.s  of  11 
II..S.G.  111(d)  and  the  other  jirovisions 
of  this  ride,  and  that  EOU.ST  has 
approved;  (2)  after  the  dehtor  has 
established  his  or  her  identitv  as 
described  in  this  rule:  and  (3)  after  the 
dehtor  has  taken  any  test  reiiuired  by  the 
provider,  and  if  the  dehtor  failed  to 
obtain  at  least  a  70  percent  jiassing 
grade,  received  follow-np  instruction 
from  the  provider;  the  sco|)e  of  the 
follow-up  instruction  is  left  to  the 
discretion  of  the  provider. 


20.  Conr.se  Procedures — Telephonically 
ITe.sent  ((j  58.33(g)(3)(i)| 

('.oinnwnt:  One  comment  .sought 
clarification  regarding  the  meaning  of 
the  term  “present”  for  tele|)hone-hased 
courses. 

/fe.spon.se;  The  requirement  that  an 
instructor  is  telephonically  ])re.sent  to 
instruct  and  interact  with  dehtors  does 
not  reipure  the  instructor  to  provide  live 
course  instruction  on  the  tele])hone.  hut 
reipdres  that  the  instructor  he  present  to 
res])ond  to  dehtor  inciuiries. 

21.  (ionise  Procednre.s — Internet 
Providers  58.33(g)(4)(i)l 

Comment:  One  comment  objected  to 
the  application  of  §  58.33(g)(3)(v)  to 
Internet  course  jiroviders.  noting  that  it 
does  not  obtain  telejihone  numbers  from 
its  Internet  clients. 

Response:  'I’o  the  extent  instruction 
takes  place  hv  Internet,  the  jirovider 
may  satisfy  this  reipiirement  by 
providing  direct  communication  from 
an  instructor  by  electronic  mail,  live 
chat,  or  telephone. 

22.  .Sjiecial  Needs  |S58.33(j)| 

(Comment:  One  comment  .stated  that 
“sjiecial  needs”  should  hi;  a  defined 
term. 

I{es}}onse: 'I'he,  term  “sjiecial  needs”  is 
in  the  jmhlic  vernacular  and  connnonlv 
refers  to  peojile  with  disabilities.  No 
further  clarification  is  necessarv. 

23.  Mandatory  Di.sclosures  (§58.33(k)l 

Comment:  EOll.S  T  received  several 
comments  concerning  the  nnmher  of 
mandatory  disclosures.  One  comment 
stated  that  the  nnmher  of  mandatorv 
disclosures  is  excessive  and  should  he 
reduced  to  avoid  confusing  debtors;  the 
comment  suggested  deleting  paragraphs 
58.33(k)(4)  and  (5)  as  unnecessary,  and 
allowing  paragrajihs  (8)  and  (9)  to  he 
given  during  the  in.structional  session 
rather  than  liefore.  at  the  instructor’s 
discretion. 

EOU.S'F  also  received  a  comment 
recommending  that,  to  the  extent  a 
provider  also  is  approved  as  a  nonprofit 
budget  and  credit  conn.seling  agency 
pursuant  to  11  l)..S.(:.  111(c).  the 
provider  he  able  to  .state  that  the  United 
States  Tru.stee  has  reviewed  those 
services. 

I{es})onse:  While  EOUST  recognizes 
that  the  di.sclosures  are  numerous,  they 
are  necessarv  to  protect  consumers. 
Paragrajihs  (4)  and  (5)  jirovide  debtors 
with  essential  information  concerning 
the  (jualifications  of  the  course 
instructor  and  inform  dehtors  who 
otherwise  may  he  unaware  that 
jiroviders  may  not  charge  or  receive 
referral  fees.  'Fhese  disclosures  allow 
debtors  to  make  informed  decisions 


concerning  the  choice  of  jirovider  hv 
giving  debtors  comjilete  information 
before  they  engage  the  jirovider. 
Paragrajihs  (8)  and  (9)  inform  consumers 
that  the  jirovider  must  jirovide  a 
certificate  jiromjitly  and  the  certificate 
will  he  jirovided  only  if  the  consumer 
comjiletes  the  instruction.  'Fhese 
di.sclosures  are  jiarticularly  imjiortant  to 
eliminate  misimder.standings  between 
the  Jirovider  and  dehtor  and  make  clear 
to  dehtors  that  they  nm.st  comjilete 
instruction  before  receiving  a  certificate. 

Though  the  jirojiosed  rule  did  not 
jirohihit  jiroviders  from  informing 
dehtors  that  they  were,  if  ajijilicahle. 
akso  ajijiroved  credit  counseling 
agencies,  the  rule  did  not  exjiressly 
allow  it  either.  To  reduce  a  restriction 
on  Jiroviders.  jiaragrajih  (k)(8)  has  been 
revised  to  jiermit  a  jirovider  to  disclose 
that,  to  the  extent  that  jirovider  is  also 
ajijiroxed  as  a  nonjirofit  hudget  and 
credit  counseling  agency  jiursuant  to  11 
U.S.C.  111(c).  the  United  States  'Frustee 
has  re\  iewed  those  credit  counseling 
.serx'ices. 

24.  Recordkeejiing  Recjnirements 
|§58.33(m)| 

(Comment:  EOUS'F  received  several 
comments  concerning  recordkeejiing 
reijuirements.  A  numher  of  comments 
objected  that  the  recordkeejiing 
reijnirement  was  burdensome.  One 
objected  to  the  reijuirement  in  .section 
58.33(m)(3)  that  internet  in.structional 
cour.se  jiroviders  assess  the  language 
dehtors  use  in  daily  life.  Another 
comment  objected  to  the  reijuirement 
that  Jiroviders  maintain  records 
concerning  the  jirovision  of  free  or 
reduced-fee  services  on  a  volnntarv 
basis. 

Response:  (Certain  recordkeejiing 
reijuirements.  such  as  the  requirement 
to  maintain  records  concerning  the 
numhers  of  debtors  who  seek 
instrui lion  in  languages  other  than 
English,  are  necessary  to  advance  the 
underlving  jiurjiose  of  the  statute  and  to 
assist  EdUST  in  ensuring  that 
instrui  tional  .services  are  available  to 
the  hroade.st  range  of  consumers. 
Accordingly,  the  final  rule  retains  most 
recordkeejiing  requirements  regarding 
all  dehtors  hut  has  limited  this 
requirement  concerning  prohihiting 
hnndling  or  tying  agreements  as  to 
dehtors  who  seek  hut  ultimately  do  not 
receive  instructional  services  from  a 
jiarticidar  Jirovider.  In  tho.se  instances, 
the  broad  reference  to  “dehtors”  does 
not  advance  a  legitimate  regulatory 
objective.  Accordingly,  the  definition  of 
“dehtors”  has  been  revised  to  conform 
to  11  U.S.(i.  101(13),  to  the  extent  that 
the  individual  has  sought  an 
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instructional  cour.se  Iroin  an  ai)])rov(!(l 
provider. 

The  ri!(iuin!inent  that  providers  retain 
hard  copies  ol  signed  certificates  for  two 
years  has  hiuai  deleted.  The  final  rule  no 
longer  r(;()uires  jjroviders  to  provide 
original  signatures  on  certificates  in 
r(!cognition  of  ehictronic  filing  in  the 
hankriiptcv  courts  and  the  technologv 
used  to  generate  certificates,  (iojiies  of 
such  certificates  shall  he  retaiiKul  for 
180  days  from  the  date  of  issuance. 

2.5.  Additional  Minimum  Reipiirements 
|t?58.:i:i(n)(5)l 

(Joinmcnt:  Two  comments  regarding 
provider  obligations  objected  to  the 
ride’s  reiiuirement  that  providers  taki; 
no  a(  tion  to  limit  debtors  from  bringing 
claims  against  providers  “under  any 
apj)licable  law,  including  but  not 
limited  to  11  II.S.C).  §  111(g)(2)."  The 
comment  expressed  the  opinion  that  the 
phra.se  “any  aj)])licahle  law"  e.xceeds 
the  scope  of  1 1  Sill  (g)(2). 

//e.s'pon.se;  To  reduce  the  burden  on 
|)roviders,  the  rule  has  been  amended  to 
strike  the  reference  to  “any  ap])licable 
law.” 

2(i.  Advertising  |S  58.3;i(n)(7)  and  (n)(l))| 

T'ouujie///;  EOIKST  received  one 
comment  suggesting  that  the  phrase 
“approval  does  not  endorse  or  assure 
the  ipiality  of  a  Provider's  services" 
should  be  deletiul.  The  comment 
claimed  advertising  is  protected  s])eech 
and  that  the  (]uotefl  jihrase  raises  doubts 
in  the  mind  of  the  consumer  concerning 
the  meaning  of  apjiroval.  The  comment 
akso  objected  to  the  re.strictions  on 
commercial  advertising  during  the 
instructional  cour.se  on  First 
Amendment  grounds. 

/fe.s’pon.se:  This  disclaimer  is 
necessary  to  inform  consumers  that, 
although  the  provider  is  ajijjroved  to 
issue  instructional  course  certificates, 
such  approval  does  not  constitute  a 
government  guarantee  or  endorsement 
of  the  (juality  of  the  ])rovider'.s  .services. 
This  disclaimer  jirotects  consumers  who 
otherwise  might  infer  that  approval 
means  all  jirovider  actions 
automatically  carry  the  a])])roval  or 
endor.semmit  of  the  federal  government. 
In  addition,  after  obtaining  apjiroval,  a 
provider  may  change  its  business 
practices  or  lanploy  luupialified 
instructors,  and  HfllJST  may  not  learn 
ofthe.se  changes  in  (piality  immediately. 
Finally,  advertising  constitutiis 
commercial  speiich  and  is  subject  to 
regulations  that  directly  advance  a 
substantial  governmental  intere.st, 
|)rovided  there  exi.sts  a  reasonable  fit 
between  the  regulations  and  the 
governmental  intere.st.  As  FOU.ST  has  a 
substantial  interest  in  ensuring  that  the 


public  is  not  misled  regarding  the 
nunming  of  jirovider  approval,  and  as 
till!  disclaimer  is  narrowly  tailored  to 
advance  FOUST’s  intere.st  without 
otherwise  controlling  or  otherwi.se 
limiting  the  content  of  a  provider's 
advertisements,  the  di.sclaimer  is 
reasonable. 

For  the  same  rinisons,  thi!  limitation 
on  commercial  advertising  during  the 
instructional  course  constitutes  a 
rixisonahle  tiini!,  |)lace.  and  maimer 
restriction  on  speech. 

27.  Fees  l«?58.34(a)l 

doninwnt:  FOUST  received  numerous 
comments  regarding  the  determination 
of  rea.sonable  fees.  (Comments  .s|)anned 
sugge.stions  for  the  dollar  amount  of  a 
reasonable  fee,  ranging  from  .S(i()  to 
Slot),  to  suggestions  that  the  pro])osed 
S5()  reasonable  fee  is  unreasonable  and 
should  1)1!  adjusted  for  regional 
variations.  A  number  of  comments 
stated  that  the  (!.stahlishm(!nt  of  a  fixed 
rea.sonable  tee  runs  afoul  of  the  market 
economv,  and  that  comi)etition  will 
keep  fees  low  while  taking  regional 
variations  and  cost  chang(!.s  into 
account.  Oni!  comment  expre.ssed  the 
concern  that  the  ])ropo.sed  reasonable 
fei!  and  fee  waivi!r  re(iuir(!ments  would 
riMider  it  unahle  to  cover  the  costs  of 
providing  instruction. 

/fe.s-po/j.se;  liOlJST  has  con.sid(!r(!d 
carefully  the  comments  conc(!rning  both 
the  amount  of  a  reasonable  fee  and  the 
policies  imderlving  the  establishment  of 
a  fixed  fiu!,  both  in  the  context  of  the 
policies  underlying  the  .statute  and  the 
experiences  of  a])])roved  providers  since 
])a.ssage  of  the  Interim  Final  Rule,  and 
lias  determined:  (a)  Fees  in  excess  of 
.$50  p(!r  j)(!r.son  are  not  presumptivelv 
reasonable;  (b)  FOUST  shall  review  thi! 
amount  of  the  presum])tivelv  rea.sonable 
fee  one  year  after  the  effectivi!  date  of 
the  rule,  and  then  |)eriodically.  hut  not 
l(!.s,s  frequently  than  every  four  y(!ars;  (c) 
jiroviders  may  reipiest  |)ermi.s.sion  to 
charge  a  larger  fee.  which  FOUST  will 
consider  on  a  case-by-case  basis;  and  (d) 
whether  a  ])ro\'id(!r  chargiis  feiis  for  an 
instructional  session  per  individual  or 
per  cou])le  is  within  thi!  busine.ss 
disc.retion  of  the  ])rovider. 

I’DUST  acknowledges  that  local 
variations  in  income,  cost  of  living, 
overhead,  inflation,  and  other  factors 
may  influence  and  lead  to  inter-])rovider 
differences  in  determining  the 
reasonableness  of  instructional  course 
fees.  However,  ba.sed  on  liOUST’s 
experience  with  approved  providers,  the 
S5()  presunqitively  rea.sonable  fee 
adequately  incorporates  the  costs 
a.ssociateii  with  com])lying  with  the 
statute  and  rule,  taking  into  account  the 
increasing  prevalence  of  telephone  and 


Internet  in.struction,  both  of  which  have 
lower  costs  than  in-i)er.son  in.struction. 
and  the  j)revalence  of  group  instruction 
in  the  post-bankruptcy  course  .setting. 

The  rule  jiermits  providers  to  exceed  the 
presumptively  rea.sonable  fee  after 
receiving  ap])roval  from  FOU.ST  by 
demonstrating,  at  a  minimum,  that  its 
costs  for  delivering  the  instructional 
services  justify  the  requested  fee.  The 
provider  bears  the  burden  of 
establishing  that  its  j)roposed  fee  is 
reasonable.  .Such  requests  may  occur  at 
the  time  of  the  ])rovider’s  annual  re- 
a])plication  for  a])proval  to  ])rovide 
instruc.tional  services,  or  at  any  other 
time  the  |)rovider  deems  necessary. 
Providers  that  have  previously 
.submitted  requests  to  charge  more  than 
.S5(),  and  have  been  granted  permission 
to  do  so,  will  not  be  required  to 
resubmit  such  requests  if  the  provider 
continues  to  charge  that  fee  in  the  same 
amount.  Of  course,  any  new  requests 
mu.st  be  submitted  to  FOU.ST  for 
a])])roval. 

28.  Fee  Waivers  |§  58.34(1))] 

U’f)))mif!7?/;  FOU.ST  received  numerous 
comments  concerning  the  requirement 
that  providers  offer  instruc.tional 
services  at  a  reduced  cost,  or  waive  the 
fee  entirely,  for  debtors  who  are 
financially  unable  to  pay.  The  jiroposed 
rule  requires  j)rovider.s  to  waive  or 
reduce  fees  for  debtors  who.se  income  is 
less  than  150  ])ercent  of  the  ])overty 
guidelines  iqidated  periodically  in  the 
Federal  Register  by  the  U..S.  I)e])artment 
of  Health  and  Human  Services  under 
the  authority  of  42  U..S.(].  0902(2),  as 
adjusted  from  time  to  time,  for  a 
household  or  family  of  the  size  involved 
in  the  fee  determination  (the  “poverty 
level”). 

While  one  comment  ex])res.sed 
concern  that  the  association  hetween  the 
])overty  level  and  the  determination  of 
a  debtor’s  ability  to  pay  necessitated 
further  study  and  as.sessment  of 
financial  imi)act  on  the  providers,  one 
comment  objected  to  the  use  of  150 
])ercent  of  the  poverty  level  as  a 
mandatory  fee  waiver  requirement  and 
suggested  that  100  ])ercent  of  the 
l)overty  level  was  a])pro])riale.  Another 
comment  suggested  ])ermitting  or 
implementing  a  schedule  of  di.scounts 
for  debtors  whose  incomes  fall  helow 
the  poverty  level,  but  who  can  afford  to 
|)ay  some  amount,  while  yet  another 
comment  suggested  not  only  that  a 
debtor  should  bear  the  burden  of 
demonstrating  inability  to  pav,  but  that 
a  debtor  should  affirmatively  request  the 
fee  waiver. 

Rasponsa:  Ba.sed  on  the.se  comments 
and  FOU.ST’s  existing  fee  waiver  data, 
FOU.ST  has  revised  the  rule  to  reduce 
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the  burden  on  ])rovi(lers  while!  still 
maintaining  a(le(]uate  ])rote(;tion  for 
debtors.  EOlJST  acknowhulges  that 
standardization  may  not  take  into 
account  local  differences,  and  may  have! 
a  elispeirate  im]j;ict  e)n  ijren  ielens  le)e;ate!el 
in  ge!e)grapbie;  ;n'e!;is  e)f  e;e)ne:entrate!el  le)w 
ine:e)me!.  Althe)ngh  a  ])re)viele!r  mav  ii|)plv 
te)  I'iOlJS'r  te)  inen'ease!  its  instrne:tie)nal 
feu!,  such  fee  ine:re!:ese!s  idtimeitely  shift 
the  fee!  hurelen  te)  theese  eledjtens  meere 
able  te)  ])ay. 

I’nrtherme)!')!,  a  manelatory  feu!  waiver 
fe)r  eie!hte)rs  with  ine:e)me!  at  hele)w  1.50 
pe!re;e!nt  e)f  the  pe)verty  leve)!  likely 
we)ulel  re!sult  in  a  substantial  ine;re!ase!  in 
the  number  e)f  feie  waivers  granteel. 
Althe)ugh  some  ce)mmentate)rs  nrgeel 
EOlJST  to  adopt  rigiel  e.riteria  reejuiring 
])re)vielers  to  e)ffer  serviexis  withe)ut 
eliiirge,  such  an  inflexible  rule  woulel  he 
ine:e)nsiste!nt  with  simihir  ce)urt  ])ractices 
e:e)ncerning  waive!!'  of  e:e)urt  filing  fees  for 
in  forma  paiiparis  elehtors  that  ele)  ne)t 
re!einire!  the  wheelesiile  waiver  e)f  filing 
fe!e!S  fe)r  all  ele!hte)rs  with  ine:e)me!s  he!le)w 
a  e:e!rtain  ine;e)me!  level.  Uneler  I3APOPA. 
ele!hte)rs  eiirning  le!ss  than  1.50  pe!re;e!nt  e)f 
the  ])e)ve!rtv  le!ve!l  are  eligible!  te)  applv  fe)r 
a  waiver  e)f  the  e:e)urt  filing  feu!  anel  the 
e:e)nrt  ele!te!rmine!s  whether  an  eligible! 
ele!htor  Inis  the  eihility  te)  i)ay  the  filing 
fe!e.  Ne)t  all  ele!hte)rs  whe)  ;ire!  eligible  fe)r 
a  waiver  e)f  the  filing  fee  ai)plv.  anel  ne)t 
till  elehteers  who  ii])])!)'  iire!  eligible. 

Fewer  than  twe)  ])e!re:e!nt  e)f  ele!hte)r.s 
ultimately  eehtain  a  waive!!'  e)f  e:e)m't  filing 
fee!.s.  In  e:o!np;!!'ise)!i,  hiiseel  e)!i  available 
elata  fre)!!!  2005.  aj)p!'e)ximately  30 
pe!!'e;ent  e)f  chapter  7  ele!hte)!'.s  are  e!ligihle 
te)  apply  fen'  a  waiver  e)f  the  e.'eenrt  filieig 
fee.  If  EOlJST  weere  te)  reujnire  i)!'e)viele!'.s 
te)  aele)pt  a  enandatory  fee  waiver  i)olie:v 
with  !'e).s])e!e:t  te)  all  such  de!hte)!'s.  .some 
j)!'e)viele!'s  coulel  suffer  severe!  fieunicial 
le)sse.s  that  woulel  reeieler  them  ueiahle  to 
proviele  .se!rvie:es.  reeluedng  ca])ae:ity  to 
serve  the  overall  elehtor  populatioei.  As 
e)f  July  2000,  ace:ordi!ig  te)  se!lf-re!po!'ting 
by  a])])!'e)ve!el  elehtor  eelue:ation 
provielers,  without  the  jjreejjosexl 
maeielateery  fe!e  waive!!',  12.2  pe!re:e!!it  e)f 
e:e!!'tifie.'ate!.s  were  issueel  at  !ie)  e:e).st.  with 
ane)the!!'  13.0  ])e!re:e!nt  issueel  at  reelueieel 
e:e)st. 

hi  !'e!spe)nse!  te)  thee.se  e;e)!ie:e!!'n.s,  EOIIS  T 
has  aelopte!et  a  !'e!huttahle!  ])!'e!snm])tie)n  e)f 
a  !!ia!ulate)ry  feu!  waive!!'  eer  feu!  !'e!eh!e;tie)n 
|)e)lie:y  for  ele!t)te)!'s  who.se  i!ie;e)n!e!  is  le!.s.s 
tha!i  the  pe)ve!!'ty  level,  haseel  een  the  in 
forma  peu/pen'/.s' stanehirel  .set  forth  in  28 
U.S.CJ.  ^  1030(f)(1).  lJ!iele!r  this  !'e!h!!ttahle! 
])!'e!.su!!i])tie)n  j)e)lie:y,  i!iste!;iel  e)f  waivi!ig 
the  fe)e  entirely,  a  p!'e)vieie!!'  !nay  e;ha!'ge! 
a  ele!hte)!'  a  !'e!eli!e;eel  feu)  if  the  preevieler 
ele!te!!'!!ii!ie!.s  that  the!  ele!hte)!'  ele)e!,s.  in  fae:t, 
have  the  ability  to  jiay  seeene  e)f  the  fex!; 
the  a!ne)unt  may  he!  deteirenined  using  a 
slielieig  scale,  of  the  ])!'e)viele!'’.s  eleisign. 


thiit  tiekeis  inte)  ae:e:e)i!nt  the  ele!hte)!'’s 
fina!ie:ial  eareaienstane.exs.  If  the  p!'e)viele!!' 
ele!te!!'mi!!e!.s  that  the!  ele!hte)!'  has  the! 
iihility  te)  ])ay  .se)!ne!  e)f  the  fee!,  there  is 
ne)  eninienuen  a!ne)unt  by  wliiedi  the 
])!'e)viele!r  slieenlel  rexlnex!  the  fex!;  the! 
cn!ie)unt  e)f  fex!  !'e!elne:tie)n  is  eeitirely 
ele!])e!nele!nt  upe)!i  the!  ele!hte)!''.s  ahilitv  te) 
])ay  as  eletexenieiexl  hv  the!  ele!hte)r’.s 
iina!!e:i;il  e:ire;um.sta!iex!s.  This  !'e!hnttat)le! 
p!'e!.sn!!i])tie)n  satisfiexs  the  .sti!tnte)!'v 
nianelate  that  inst!'!!ctie)nal  sex  viexis  he! 
providexl  without  !'e!ga!'el  to  a  de!hte)!'’s 
ability  te)  ])ay  the  fee  while  takieig  into 
ae;(:e)U!it  the  ])!'e)viele!!'’.s  eeeieel  to  geeieerate 
suffienent  ince)!ne!  fre)!!!  feeis  te)  ex)ve!r 
ope!!'atie)nal  e:o.st.s.  Aex;e)!'eli!!gly.  this 
pe)lie:y  eistahlisheis  a  nnife)!!!!,  e)hjex:tive 
stanelard  hv  \vliii:h  piDvidees.  elehle)rs, 
anel  EOlJST  e;a!!  evaluate  elehtor 
entitlement  te)  a  fee  weeive!!'  e)!'  a  fee 
rexinedion  elepending  e)!!  each  particular 
ele!hte)!'’.s  ability  to  jiay.  'Fhe  p!'e)vide!' 
makes  the  eleterminatie)!!  e)f  wheither  to 
gnmt  the  tee!  w.iiver  or  fe!e!  reelne.tion 
when  the  i)!'e)viele!'  preevielexs  instrnctien! 
to  the  ete!t)te)!';  the  provieler  nex!!!  not 
ex)!!sult  with  EOlJST  he!fe)re!  making  its 
eleterminatie)!!.  EOlJST  will  review  ;! 
preivieleir's  fex!  weiiver  ])olicie!.s  anel 
.stiiti.stie;s  eluring  the  preivieler's  anni!;!! 
rewiew  eir  eluring  ;i  einality  eif  sex'vie.e 
rendenv.  Finally,  hexxmse  the  jieivex'ty 
leivel  is  upehiteiel  perieielieiallv  emel  teikexs 
inte)  iie:ex)n!!t  the  ele!hte)r’s  he)n.sel!e)lel 
size,  this  j)e)lie:y  <iexx)n!!t.s  fe)!'  !!atie)!!wiele! 
edicingexs  in  the  ex).st  e)f  living  e)ve!!'  time. 

Esttihlishing  a  ])!'e!siu!!])tivelv 
manelate)!')’  hut  rehutteihle  fex!  waiver  e)!' 
fee  reelnction  poliew  fe)!'  ele!hte)!'s  wl!e)se 
l!e)nsehe)lel  i!!(X)!!!e  falls  he!le)w  150 
pe!'(x!!!t  e)f  the  jioverty  level  !'e!ex)g!!ize!s 
])!'oviele!!'.s'  neeel  to  ge!!e!'ate  .sufficie!!t 
inex)!!!!!  fre)!!!  fe!es  te)  ce)ve!'  e)j)e!'atie)!!<!l 
co.sts  in  light  of  the  .statutory  manelate. 
Te)  the  e!xte!nt  a  pre)vider  believes  the  fex) 
waiver  policy  .set  forth  ie!  the  rule 
adversely  i!!!])ae;t.s  its  financial  viability, 
the  provider  may  apply  to  EOlJST  to 
ineirexise  its  lee.  The  provieler  shall 
elemonstrate  that  its  ce)st.s  e)f  ele!live!'i!!g 
in.strue:tio!!al  servieies  (inedueling 
e)])portU!!itv  (X).st.s  a.s.se)e;iate!d  with 
weeiveel  e)!'  fe)!'e!go!!e!  fexxs)  justify  the 
])!'e)i)e).se!d  fee).  The  niteis  of  beet  h  full  aeeel 
piirtial  fee  waivers  heised  e)!!  eledete)!' 
inex)!ne!  le!ve!l.s,  anel  the  me!cha!ii.s!!!.s  hv 
whie:!!  pre)viele!rs  i!!!ple)!!!ent  the 
!'e!hutt;ihle!  prexsuenptio!!,  are  snhjexd  te) 
EOlJST  sex'ntiny  elm'i!!g  the  iinnual 
<i])plie;atie)n  rewienv  fe)r  exie:!)  ap])!'e)veel 
pre)viele!!'  c!!!el  elurieeg  ejualitv  e)f  .se!!'vie:e! 
rendews  te)  assexss  e:e)!!!])li(!ne:e!  with  11 
II..S.O.  Ill  a!!el  this  (heal  rule. 

Te)  penenit  EOlJST  te)  pe!!'ie)elie;ally 
evieluate  the  (X).st  a!!el  hu.si!!es.s  ienjiae;!  e)f 
this  !!!a!!elate)!'v  fex!  waiver  pe)lie:v  e)!! 
elehtors  and  p!'e)vielers,  aeeel  eletermi!!!! 
whether  providers  are  applying  the 


necinelatory  fex!  waiver  pe)lie:y  n!!ifor!!!ly 
anel  fairly,  the  rule  has  hex!!!  a!!!e!!eleel  to 
aelel  a  new  .sexdie)!!,  §  58.34(h)(2). 

!'e!ejui!'ii!g  the  ll!!ite!el  Statexs  T!'i!ste!e  te) 
reeview  the  hiisis  fe)r  the  !!!anelate)ry  fex! 
waiver  |)e)lie:y  e)!!e!  yexer  aftex  the  e!ffex:tive 
elate  e)f  the  rule,  anel  then  pe!!'ie)elie;ally, 
hut  ne)t  lexss  f!'e!e]i!e!!!tly  tha!!  evexv  fe)U!' 
years.  Whe!!!  !'e!vie!wi!!g  the  h;!si.s  tor  the 
!!!a!!elate)ry  fex!  waiver  e)r  fex!  re!eh!e:tie)!! 
pe)lie:y,  EOlJST  !nay  (x)!!siele!r  the  i!!!p<ict 
e)!!  heeth  provielers  anel  ele!hte)r.s  hv 
ewaluiiting  elat<!  fre)!!!  provielers 
e:o!!ex!ri!i!!g  the  ieestrnedieenal  fexxs, 
ieeexea.ses  to  siech  fexxs,  a!!el  ratexs  e)f  te)tal 
a!!el  partial  tee  waivex.  By  retai!!i!!g  the 
enanelatory.  e)hjee:tive  fee  waivex  pe)lie:y 
hut  re!{ii!iri!!g  its  jjeriodic  rewiew, 

EOlJST  advaneexs  the  statute)ry  manelate 
that  in.strue;tie)!!al  servieexs  he  pre)videei 
without  re!ga!'el  to  the  debtor's  ability  to 
])ay,  while  eneahling  EOlJST  to  revisit 
the  ohjeedive  stanelard  in  light  e)f 
])re)vielex'  e)jX!ratio!!aI  exests  anel  impaed 
e)!!  elehtors.  The  rexxseeeeeihlenexss  e)f 
|)re)viel)!r  ele!te!r!!!i!!atie)!!.s  will  e:onti!!i!e 
te)  he  snhjeed  te)  EOlJST  e)versight  eluring 
the  a|)plie:atie)!!  pre)exxss.  eluring  e)!!-.site! 
reviews,  anel  in  the  ex)urse  e)f  !'e!,se)lvi!!g 
.spe!e:ific  ex)!!!pl;!i!!t.s. 

2t).  Oertifiex'ite.s — Bnnelling  58.34(el)| 

Commont:  0!!e!  ex)!!!!ne!!!t 
!'e!e'.e)!!!!!!e!nele!el  revising  this  j)re)visie)!!  te) 
pe!'!!!it  p!'e)viele!!'.s  whe)  akse)  e)ffe!!'  e:!'e!elit 
(X)unse!li!!g  te)  e)ffex  ei  eli.se:e)n!!t  to  exeelit 
ex)in!.se!li!!g  clients  whe)  reetnr!!  te)  the 
p!'e)viele!'  fe)!'  pe)st-ha!!k!'i!]ite;v 
instme  tion.  The  ex)!!i!!!e!!t 
re!ex)!!!!i!e!nele!d  !!e!W  la!!gi!age!  te)  read.  “A 
p!'e)viele!'  shall  !!ot  ex)mhi!!e!  a  ele!hte)!'’.s 
pnre;hase!  e)f  a!!  i!!.st!'n(die)!!al  e:e)U!'se  with 
the  pure;ha.se  of  a!!y  e)ther  serviex!  offered 
by  tl!e  provieler.” 

/?e.s'/;on.s'c.' EOlJST  de)e!s  !!ot  prohibit 
the  praediex!  of  di.se:ou!!ti!!g  post- 
hankruptcy  instruedional  e:e)i!r.se  fees  fe)!' 
exeelit  ex)unseling  clients  who  return  te) 
take  the  instructional  ce)ur.se!  as  long  as 
the  provider  de)e!.s  ne)t  reejuire  the  clie!!t 
to  j)ure  base  he)th  (x)U!'.se!.s.  The  rule’s 
j)!'e)hihitie)n  against  linking  .serviexxs  eloes 
!!e)t  prohibit  creelit  ex)U!!se!li!!g  age!!!(de!.s 
fre)!!!  e)lfe!!'i!!g  a  elis(X)n!!t  te)  ele!hte)!'.s  who 
wish  te)  return  for  pe).st-hi!!!k!'U])tcy 
i!!.strue  tie)!!.  No  eihange  te)  the  rule  is 
i!exx!s.sa!'v. 

30.  De!live!!'v  e)f  (xxtifiexite.s — te)  Whe)!!! 
h?  58.35(a)  f 

(iommant:  EOlJST  re!e:eive!el  .se!ve!n!l 
ex)!!!!!!e:!!t.s  ex)i!ex!!'!!i!!g  elelivery  e)f 
ex!!'tifie;ate!.s  te)  a  ele!hte)r's  atte)!'ne!V.  The 
p!'e)pe).sed  rule!  rexiuireel  a  dedete)!'  te) 
authe)!'ize.  i!!  writi!!g.  the  ele!live!!'y  e)f  the 
i!!.st!'U(  tio!!al  (X!rtifie:ate!  te)  the  elehtor's 
atte)!'!!e)y.  The  ex)!!!!!!e!nt.s  expresseel  the 
e)])inie)n  that  rex|ni!'i!!g  a  elehte)r  to 
p!'e)vide)  written  e:e)n.se!!t  te)  a  p!'e)viele!!'  is 
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inefliciont,  j)arli(:ularly  when  the  dehtor 
receives  in.struction  by  telephone  or 
Intermit.  In  such  instances,  the 
connnents  stated,  mail  transmission  of 
written  con.s(;nt  to  a  provi(l«!r  delays  the 
(Uiliverv  of  the  certificate.  Rath(;r  than 
re(]uiring  written  con.sent,  the  rule 
should  pcirmit  the  (hihtor  to  authorize 
v(;rhally  the  provider  to  .send  the 
certificate;  to  tlu;  dehtor's  attorney. 

/fe.s/jon.se:  I-XIU.ST  agrees  that  written 
con.sent  to  deliver  a  ciii  tificate  to  a 
dehtor's  attorn(;y  is  imnec(;ssarv  and 
unduly  im|)edes  the  efflcieni;y  of 
telejihone  and  Internet  instruction. 
Accordingly,  the  rule  has  been  revised 
to  i)ermit  verbal  authorization  to  send  a 
certificate  to  a  dehtor's  attorney.  In  the 
{;a.se  of  Internet  in.struction.  electronic 
mail  authorization  or  an  el(;ctronic 
affirmation  (such  as  a  radio  button  or  a 
box  on  a  Web  page)  is  sufficient. 

81.  t)(;liverv  of  (;(;rtificat(;.s — Tiim; 
1^58.8.5(1))  I 

(U)iunwnt:  .Several  comments  objected 
to  the  retpurement  that  a  provider 
deliver  the  certificate  to  a  dehtor  within 
three  husine.ss  days  of  completion  of  the 
instructional  course.  One  comment 
suggested  that  the  rule  s|)ecify  that 
“delivery”  means  transmission,  not 
receipt. 

/{e.s/jo/j.se;  The  reciuirement  that  a 
|)rovider  send  the  certificate  to  a  dehtor 
within  three  husine.ss  days  accords  the 
|)rovi(ler  adi'ijuate  time  and  is 
commerciallv  reasonable.  The  term 
“deliver''  has  been  changed  to  “.send"  to 
encompass  a  wide  range  of  transmission 
methods.  To  the  extent  a  provider  is 
imahle  to  send  the  certificate  within  the 
s|)ecified  time  because  of  extenuating 
ciriaimstances.  such  as  ])rohlems  with 
generating  or  printing  the  certificate, 
illness  of  the  instructor,  or  other 
circumstances  beyond  the  provider's 
control.  IXIU.ST  can  evaluate  such 
incidents  on  a  ca.se-by-case  basis. 

82.  (]ertificate.s — Fees  58.88(k)(l) 

and  58.85 1 

Comuwnt:  Several  comments  objected 
to  ])ennitting  providers  to  charge 
separate  fees  for  certificates:  other 
comments  sought  clarification 
concerning  the  type  of  con.sent 
providers  must  obtain  before  charging 
additional  fees  for  certificates.  One 
comment  sought  clarification  in  the  case 
of  telephone  and  Internet  instruction, 
and  suggestt:d  that  clients  be  able  to 
consent  verballv  or  electronic;allv  in 
such  cases. 

Re.s/jo/j.se;  I'XllJ.ST  concludes  that  the 
rule  should  not  have  specific 
instructions  for  circumstances  that  ari.se 
infre(|uently  as  most  providers  do  not 
charge  a  separate  fee  for  the  issuance  of 


the  certificate.  Accordingly,  the  rule  has 
been  amended  to  strike  the  specific  and 
additional  instructions  for  providers 
that  charge  .separate  fees  for  certificates. 
Instead,  the  final  rule  reepnres  the 
general  di.sclosures  to  include 
disclosure  oi dll  fees,  including  anv 
additional  fees  for  certificates.  This  is 
not  an  additional  hurden  on  provid(;rs 
as  the  propo.sed  rule,  and  Interim  Final 
Rule,  already  reciuire  providers  to 
disclo.se  their  fee  poliev  hefore 
rendering  services. 

88.  (iertiflcate.s — Issuance  |)?58.85(h)| 

(dominant:  One  comment  objected  to 
the  propo.sed  rule  on  the  grounds  that 
certificate  issuance  is  a  purely 
administrative  function,  and  entities 
operating  under  the  authority  of  an 
approved  provider,  in  addition  to 
l)roviders,  should  be  j)ermitted  to  issue 
certificates. 

Idsponsu:  The  certificate  avers  that 
the  in.structor  has  ])rovided  the 
repre.sented  in.struction  to  the  dehtor. 
Accordingly,  the  re{iidr(;ment  that  only 
ap])roved  |)rovider.s  generate  certificates, 
and  not  subsidiary  or  r(;lated  but 
unapproved  entities,  .serves  cpiality 
control  and  consumer  i)rot(;ction 
functions.  Accordingly,  no  change  to  the 
rule  is  nece.ssarv. 

84.  (Certificates — Original  .Signatun; 
lS.58.8.5(j)(2)| 

(dninwnt:  .Several  comments  objected 
to  the  re(iuir(;ment  that  certificates 
generated  for  electronic  filing  must  be 
generated  in  pa])er  form  as  well  and 
must  bear  the  original  signatun;  of  the 
in.striu:tor.  'I'he  comments  criticiz(;d  the 
r(;(]uirement  as  (;xpen.sive  and  time- 
consuming.  and  noted  that  the  rule 
contains  precautions  against  cr(;ation  of 
forged  or  fraudulent  certificates. 

Hnsponse:  FOIJ.ST  agr(;e.s  and  has 
r(;duced  the  burden  on  providers  by 
deleting  the  r(;(juirement  that,  when  a 
c(;rtificate  is  generated  for  electronic 
filing  with  the  court,  the  provider  mu.st 
provide;  the  debtor  a  pa])er  certificate; 
idearing  the;  instrue;te)r's  eniginal 
signature;  as  we;ll. 

85.  (Ce;rtifie:ate;.s — lnfe)rmatie)n  |j^  58.85(/)| 

Comment:  Twe)  e:e)mme;nt.s  .se)ught 
re;visie)ns  e:e)ne:e;rning  infe)rmatie)n  e)n  the; 
e;e;rtifie:ate;.  One;  e:e)mme;nt  re;e:e)mme;nele;el 
a  re;vi.sie)n  te)  the;  rule;  spe;e:ifie:ally 
autheaizing  pre)viele;rs  te)  ve;rify  the; 
juelie:ial  eli.strie:t  in  whie:h  the;  ele;hte)r's 
hankrupte:y  e;a.se;  is  pe;neling  via  FA(CER 
e)r  e)the;r  e:e)urt  re;e;e)rels.  te)  minimize 
elebte)!'  e;rre)r.  Ane)the;r  e;e)mme;nt  e)hje;e;te;el 
te)  the;  re;eiuire;ment  that  the;  e;e;rtifie:ate; 
be;ar  the;  instrue;te)r's  name. 

Response:  No  e:hange;  te)  the;  nde  is 
ne;e:e;s,sary.  Neething  in  the;  ride;  eir  11 


U.,S.(;.  lll(el)  pre)hihit.s  instrue;te)rs  e)r 
pre)viele;rs  fre)m  ae:e;e;,ssing  puhlie;  ree:e)rel.s, 
te)  the;  exteait  autheerizeel,  te)  ve;rifv  the; 
juelie:ial  elistrieit  in  whie;h  the;  ele;bte)r'.s 
hankrupte:y  e:ase;  is  peneling,  eir  freem 
re;e|ue;sting  thiit  ele;bte)r.s  bring  a  e:e)])v  e)f 
a  e:e)urt  eie)e:ume;nt  te)  the;  insti  ue;t ieenal 
e;e)urse;.  l‘’urthe;rme)re;.  the;  re;e]uire;me;nt 
tluit  the;  e:e;rtifie;ate;  be;ar  the;  in.strue:te)r's 
name;  is  ne;e;e;ssarv  te)  permit  FOlkST  te) 
e:e)niirm  the;  ejualitv  e)f  instrue;(ie)n  hv  a 
])artie:ular  in.strne;te)r. 

8().  Oe;rtifie;ate;s — l,e;gal  Name; 

|§58.85(m)| 

Ce;))))j)e;))/.  IXllKST  re;e:e;ive;el  sevenil 
e;e)mment.s  e;e)nce;rning  the;  elis|)lay  e)f  twe) 
name;s  e)n  the;  e;ertifie:ate  when  a  thin! 
party  (sue:h  as  ;m  atte)rney-in-fact  ae;ting 
uneler  a  valiel  pe)we;r  e)f  atte)rne;y) 
e:e)m])le;te;s  in.strue:tie)n  e)n  behalf  of  the; 
ek;bte)r.  The  e;e)mment.s  eixpresseel  elouht 
that  a  e:e;rtifie;ate  e;an  elis])lay  two  n;une;s 
rather  than  e)ne;.  .Se;ve;ral  e:e)mme;nts 
e;xpre;.sse;el  the;  opinie)n  that.  rathe;r  than 
le;aving  e)pe;n  the;  ])e)ssibility  that  a  thirel 
partv  e:an  e:e)mple;te;  the;  e:e)urse;  een  he;half 
e)f  the;  ele;hte)r  uneler  e:e;rtiun 
e:ire:umstane;e;s.  the;  rule;  e;x])re;s.sly 
sheiulel  i)re)hibit  thirel  ])artie;s  freim  teiking 
in.strue:tie)n  een  behiilf  e)f  ele;hte)rs. 

IXID.ST  alse)  re;e:e;ive;el  e)ne;  e:e)mme;nt 
re;e:e)mme;neling  an  ame;nehne;nt  te)  the; 
rule;  pe;rmitting  the;  pre)viele;r  te)  “affix 
ele;hte)r's  name;  as  it  <ippe;ars  e)n  ele;hte)r'.s 
hankrupte;y  filing." 

/?f;.s7)f)/7.se;;  Oe;rtifie:ate;s  may  elisplay 
me)re;  than  e)ne;  name;  (e.g.,  )e)hn  Deie;,  as 
Atte)rne;y-ln-Fae:t  fe)r  )ane;  lle)e;).  Ne) 
e:larifie;atie)n  is  ne;e:e;s.sarv  te)  ])e;rmit  sue;h 
a  elisplay.  anel  the;  elisplay  e)f  both  nanu;s 
re;me)ve.s  the;  ne;e;el  fe)r  ])re)viele;rs  te) 
engage;  in  le;gal  analysis  e:e)ne;e;rning  the; 
])re)pe;r  ])arty  te)  list  e)n  the  e:ertifie:ate, 
while  ])re)vieling  full  eli.se;le)sure  to  e:e)urt.s 
anel  otheir  parties  e:e)ne:erning  the; 
ele;hte)r'.s  i)artie;ipatie)n  in  in.struction. 
Furthe;rme)re;,  EOU.ST  ele;e:line;s  to 
pre)hibit  thirel  ])artie;.s  from  e:e)mple;ting 
in.strue:lie)n  e)n  be;half  e)f  a  elebteer  uneler 
a])])re)priate;  e;ire:um.stance;.s.  .sue:h  as 
uneler  a  valiel  ])e)we;r  e)f  atte)rne;y 
suffie:ie;nt  te)  authe)rize;  the  inelivielual  te) 
file;  a  bankruj)te:y  ])e;titie)n  e)n  be;half  of 
ii  e:lie;nt.  Te)  the;  e;xte;nt  state  law 
authe)rize;s  ])e)we;rs  e)f  atte)rne;y,  EOU.ST 
ele)e;s  ne)t  e)hje;e;t  te)  the;  e:e)mple;tie)n  e)f 
instrue;tie)n  by  eluly  authe)rize;el 
atte)rne;vs-in-fae:t  e)n  behalf  e)f  ele;hte)rs. 

Ne)  e’.hange;  te)  the;  rule;  is  ne;e;e;ssarv  te) 
pe;rmit  pre)viele;rs  te)  affix  a  ele;hte)r’.s 
name;  as  it  a])])e;ars  een  the;  elehte)r’s 
hankrupte:v  filing.  The;  ele;hte)r  he;ars  the 
hurelen  e)f  ])re)vieling  the;  pre)viele;r  with 
the;  ])re)i)e;r  name. 

87.  Appe;als  |§58.8()1 

Comment:  One  e;omment  .se)ught 
e:larifie:atie)n  e:e)ne:erning  se;veral  a.s])e;e:t.s 
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of  the  a])])(!al  j)ro(;oss.  First,  the 
coinnient  retiuested  inclusion  of  a 
specific  stat(!inent  tliat  interim 
(iir(;ctives  nmioving  a  provider  from  the 
ap])roved  list  are  rare  and  should  h(! 
used  only  in  extraordinarv 
circumstances.  .Second,  th(!  coimmmt 
alsi)  re(]uested  clarific:ation  that  the 
a])])eal  period  begins  to  rim  upon  the 
provider’s  recei])t  of  the  United  .States 
Trustee's  removal  decision,  rather  than 
from  the  date  the  United  .States  'I'ni.stee 
made  the  decision.  Finally,  the 
comment  sought  to  limit  the  authority  of 
the  Ilirector  to  extend  its  review  period 
due  to  exigent  circumstances. 

lU^sponsc:  No  change  to  the  rule  is 
nece.ssarv.  Fir.st.  hv  their  nature,  the 
specificall V  lauimeiated  ciri.mnstances 
permitting  interim  directives  en.sure  that 
only  in  limited  circumstances  will  the 
United  .States  Trustee  remove  a  ])rovider 
from  the  approved  list  pursuant  to  the 
interim  directive  jnocedure.  .Second,  the 
rule  provides  that,  to  he  timely,  a])])eal 
documents  shall  he  received  not  later 
than  21  calendar  days  from  the  date  of 
the  notice  to  the  provider.  The  rule  is 
unamhiguous.  The  Director  shall  receive 
the  documents  within  21  calendar  days 
of  the  date  of  the  notice,  even  if  the 
provider  does  not  have  21  calendar  days 
to  respond.  The  rule  also  riKiuires  the 
United  .States  Trustee  to  deliver  removal 
documents  to  the  provider  hy  overnight 
courier  to  avoid  loss  of  time  and 
prejudice  to  the  provider.  I'inally,  the 
Director  will  generally  not  extend  the 
deadline  to  i.ssne  a  final  decision  unless 
the  ju’ovider  agrees  to  the  extension  of 
time.  However,  there  may  he 
circumstances  where  the  Director  needs 
to  extend  the  deadline  hut  the  provider 
unreasonably  declines  to  extend  the 
deadline.  In  such  instances,  the  Director 
must  have  the  authority  to  extend  tin; 
deadline  to  ensure  that  a  thorough  and 
fair  consideration  of  the  jnovider’s 
reipiesl  for  rex'iew  has  occurred  before 
issuing  a  final  decision. 

38.  Aj)peal.s — Return  of  Client  Fees 
|«?58.3(i{(i){3)| 

Comment;  One  comment 
recommended  extending  the  time  for 
providers  rmnoved  from  the  list  of 
aj)])roved  providers  to  exjjlain  why  they 
reipiire  additional  time  to  coinjiliite 
refunds  to  debtors.  The  comment  also 
recommended  changing  the  criteria  for 
debtors  eligible  to  receive  a  return  of 
fees  to  those  who  had  “.suhstantiallv” 
received  instruction,  rather  than  tho.se 
who  had  “completely”  received 
instruction. 

IUispons(^:  No  change  to  the  rule  is 
necessary.  EOU.ST  will  consider  jnompl 
and  reasonable  requests  for  extension  of 
time  and  the  rule  already  provides  for 


the  return  of  fees  for  anvone  who  has 
paid  for  services  hut  not  received  them. 

Executive  Order  128(i(i 

This  rule  has  heim  drafted  and 
reviewed  in  accordance  with  Executive 
Order  128(i().  “Regulatory  Flanning  and 
Review,”  .section  1(h).  The  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  a 
“significant  regulatory  atdion”  and, 
accordingly,  this  rule  has  been  reviewed 
hv  the  Office  of  Management  ami 
Budget  (“OMB”). 

The  Department  has  also  as.ses.sed 
both  the  costs  and  benefits  of  this  rule 
as  reipiired  hy  .section  l(h)((i)  and  has 
made  a  reasoned  determination  that  the 
benefits  of  this  .■■egulation  justify  its 
costs.  The  costs  considered  in  this 
regulation  include  the  reipiired  co.sts  for 
the  suhmi.ssion  of  an  ajjjjlication.  Costs 
considered  also  include  the  cost  of 
e.stahlishing  and  maintaining  the 
a])])roved  li.st  in  each  federal  judicial 
district.  In  an  effort  to  minimize  the 
burden  on  ap])licants.  the  application 
keeps  the  numher  of  items  on  the 
application  to  a  minimum. 

The  costs  to  an  apiilicant  of 
submitting  an  apjilicalion  will  he 
minimal.  The  anticijiated  costs  are  the 
photocopying  and  mailing  of  the 
reipiested  records,  along  with  the 
salaries  of  the  emjiloyees  who  complete 
the  applications.  Based  upon  the 
available  information,  exjierience  with 
the  in.structional  course  industrv.  and 
informal  communications  with 
providers,  EOU.ST  anticipates  that  this 
cost  for  submitting  an  application 
should  e(]ual  ajiinoximately  .S5()()  per 
application  for  providers.  This  cost  is 
not  new.  It  is  the  same  cost  that 
jiroviders  incurred  when  applving 
under  the  Interim  Final  Rule. 

Although  jiroviders  may  charge  a  fee 
for  jiroviding  the  financial  management 
instructional  course,  jiroviders  must 
])rovide  the  instructional  course  without 
regard  to  a  debtor’s  ahilitv  to  pav  the  fee 
in  accordance  with  11  IJ..S.C. 
111(d)(1)(E).  Ba.sed  u|)on  the  available 
information,  current  jiractice  of  manv 
providers,  experience  with  the 
instructional  course  industry,  and 
informal  communications  with 
jiroviders,  .S.5()  is  inesumed  to  he  a 
reasonable  fee  for  an  instructional 
course.  This  rule  does  not  prevent 
providers  from  charging  more  than  .$50. 
It  reipiires  ])rovider.s  to  notify  I’XIU.ST  of 
any  additional  charge  prior  to 
inqilementing  the  additional  fee  and 
justify  the  additional  cost  to  obtain 
EOU.ST  a]j])roval  for  the  increa.sed  fee. 

The  amount  jnesumed  to  he 
reasonable  for  instructional  course  fees 
will  he  reviewed  one  year  after  the 


effectix  e  date  of  this  rule,  and  then 
periodically,  hut  not  le.ss  fre(]uently 
than  inery  four  years.  The  amount 
])resumed  to  he  reasonable  will  he 
])ul)lished  by  notice  in  the  Federal 
Register  and  identified  on  the  EOU.ST 
Web  site.  In  addition,  all  providers  must 
waive  or  reduce  the  fee  if  the  debtor 
demonstrates  a  lack  of  ahilitv  to  pav  the 
fee.  which  shall  he  presumed  if  the 
debtor’s  current  household  income  is 
less  than  150  percent  of  the  povertv 
level,  as  adjusted  from  time  to  time,  for 
a  household  or  family  of  the  size 
involved  in  the  fee  determination.  A 
provider  may  rebut  this  presum])tion  if 
the  provider  determines,  based  on 
financial  information  provided  by  the 
ilehtor  ill  coiiiieclioii  with  instructional 
.services,  that  the  debtor  is  able  to  pay 
the  fee  in  a  reduced  amount.  Please  refer 
to  the  Regulatory  Flexibility  Act  section 
for  a  discussion  on  fees,  fee  waivers  and 
fee  reductions. 

Additionally,  providers  will  incur  i/e 
inininuis  recordkeejiing  costs.  For 
instanc  e,  a  jirovider  will  he  required  to 
maintain  various  records,  such  as 
records  on  which  it  relied  in  submitting 
its  application;  copies  of  the  semi¬ 
annual  reports;  records  on  instruction 
])rovided  in  languages  other  than 
iuiglish;  fees,  fee  waiver  and  fee 
reduction  statistics;  complaints;  and 
records  enabling  the  provider  to  i.ssne 
replacement  certificates.  All  ofthe.se 
records  combined  should  not  eipial 
more  than  a  few  jiages  or  megahvtes  of 
information.  Moreover,  the  increa.sed 
specificity  in  this  rule  regarding  records 
retention  requirements  reduce  the 
burden  on  providers  because  the  Interim 
Final  Rule  required  providers  to 
maintain  records,  hut  did  not  specify 
which  records  needed  to  he  kept,  nor  for 
how  long.  With  inqilementation  of  this 
rule,  j)ro\'iders  no  longer  need  to  keep 
every  record  for  an  unspecified  amount 
of  time  in  ca.se  such  records  are 
reijuested  during  an  annual  review  or 
quality  of  .service  review. 

The  numher  of  ajiplicants  that  will 
ultimately  ajiplv  is  unknown,  though 
EOU.S'l’  currently  has  approved 
ajiproximately  270  jiroviders.  The 
annual  hour  burden  on  providers  is 
estimated  to  he  ten  hours.  This  estimate 
is  based  on  consultations  with 
individuals  in  the  instructional  cour.se 
indu.strv.  and  exjierience  with  jiroviders 
who  conijileted  the  initial  ajijilications. 
I'XIU.ST  consulted  with  the  Federal 
Trade  (iommi.ssion  and  with  the  Internal 
Revenue  .Service  in  drafting  this  rule 
and  concludes  that  the  rule  does  not 
have  an  adverse  effect  ujion  either 
agency. 

The  benefits  of  this  rule  include  the 
development  of  standards  that  increase 
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consimuM'  |)roto(;ti()ns,  such  as  a  limit  on 
the  |)resum|)ti()n  ot'reasonahle  lees,  and 
th(!  retjuireinent  that  providers  <>ive 
ad(M]nat(!  disclosures  concernin{> 
providers'  policies.  Tluisi!  disclosures 
include  notilyiii”  debtors  that  they  may 
<inalily  lor  reduced  or  Tree  sca  vices  to 
lurther  till!  OAlHl’A's  riupiirement  that 
services  he  |)rovided  without  regard  to 
ability  to  pay  the  lee.  This  rule  also 
provides  lor  gri*ater  su|)(!rvision  by  the 
United  States  Trustee  to  ensure 
providers  deliver  effective  in.struction  to 
debtors  concerning  personal  financial 
management.  Additionally,  this  rule 
assists  in  reducing  fraud  by  reiiuiring 
providers  to  identify  debtors  before 
providing  an  instructional  course  and 
corresponding  certiiicate  of  completion. 
Another  henellt  of  this  rule  is  c.larifving 
that  providers  who  cannot  provide 
instruction  in  the  debtor’s  language 
shall  e.xpeditiouslv  direct  the  debtor  to 
a  provider  who  can  provide  services  in 
the  debtor's  language.  I’hese  benefits 
justify  the  rule's  costs  in  complving 
with  (Aingress’  mandate  that  a  li.st  of 
approved  providers  he  e.stahlished. 

Public  haw  100-8.  Sl(Hi(e)(1). 

I'Aeculive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  .States,  on  the 
relationship  hetwiien  the  national 
governmiint  and  the  Statiis,  or  on  the 
distribution  of  ])ower  and 
resi)onsihilities  among  the  various 
levels  of  government,  rherefore.  in 
accordance  with  Hxecutive  Order  13132. 
it  is  determined  that  this  rule  do(!.s  not 
havi!  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  A.ssessment. 

Paperwurk  Reduction  Act 

The  information  collection 
reipiirements  contained  in  this  rule  have 
been  approved  hv  OMB  in  accordance 
with  the  Paperwork  Reduction  Act  of 
44  l]..S.C.  3.501  to  3.520.  and 
assigned  OMB  control  number  1105- 
0085  for  form  fXlU.S  r-DFl .  the 
"  Applicdtion  for  Approval  as  a  Providor 
of  a  Parsonal  Pinancial  Manafioiitant 
InstractioiKd  (Joarsa."  The  I)e])artment 
notiis  that  full  notici;  and  comm(!nt 
opportunities  were  |)rovided  to  the 
general  public  through  the  Pajierwork 
Riiduction  Act  process,  and  that  the 
application  and  as.sociated  reipiirements 
were  modified  to  take  into  acc.ount  the 
concerns  of  those  who  commented  in 
this  process. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.f].  005(h).  the 
Director  has  reviewed  this  rule  and.  hv 
approving  it.  certifies  that  although  it 


will  affect  a  substantial  numher  of  small 
entities,  the  rule  will  not  have  a 
significant  economic  impact  u|)on  them. 

This  rule  .sets  forth  guidance 
concerning  the  reasonable  fee  a  provider 
may  charge  (a  ])resumptivelv  rea.sonahle 
fee  of  .S50).  and  the  criteria  for 
determining  fee  waiver  eligibility 
(presumed  eligibility  at  hou.sehold 
income  of  150  percent  of  the  jioverty 
level).  IXllJST  sought  to  establish  formal 
guidance  concerning  fees,  fee  waivers 
and  fee  reductions  based  on  a  debtor's 
“ability  to  ])ay  the  fee”  using  objective 
criteria,  taking  into  account  the 
|)otential  financial  impact  on  the 
agencies  as  well  as  the  needs  of  clients. 

11  II.S.C.  111(d)(1)(F). 

After  carefully  evaluating  the 
financial  management  in.structional 
course  industry.  FOlkST  based  its  fee 
guidance  on  current  industry  practice. 
Over  00  percent  of  ajiproved  providers 
charge  ,S50  or  less.  According  to  a  U.S. 
(jovernment  Accountability  Office 
(“OAO”)  report  in  2007.  the  mean  fee 
for  providers  among  all  providers  was 
.S43.  Sao  U.S.  (Jov't  Accountability 
Offic.e.  (;AO-07-203.  Bankruptcy 
Reform:  Value  of  Uredit  (kmn.seling 
Requirement  is  Not  U.lear  30  (2007)  (the 
"OAO  Re|)orf').  As  of  2011,  the  mean 
fee  for  iiroviders  among  all  providers  is 
.S42.  Among  the  ten  large.st  providers  (by 
certificate  volume),  nearly  all  charge 
S50  or  le.ss  in  fees.  Only  two  of  the  ten 
largest  ])rovider,s  charge  more  than  S50 
(one  of  the  providers  in  question 
charges  S50.  hut  increases  the  fee  to  S75 
for  tele])hone  instruction;  the  other 
provider  charges  S55.  hut  increa.ses  the 
fee  to  .S50  for  tele|)hone  instruction). 
Four  of  the  ten  large.st  providers  charge 
substantially  le.ss  than  .S50:  one  charges 
S25:  one  charges  S24:  one  charges  Sit); 
and  the  other  charges  SI 4.95.  According 
to  FOUST  records,  fee  iiolicies  have  not 
changed  among  the  ten  large.st  providers 
since  2()(K). 

In  2011.  FOUST  took  a  random 
sampling  often  providers  that  were  not 
among  the  ten  large.st  providers  to 
determine  these  jiroviders'  fees.  Ofthe.se 
ten  providers,  one  charges  S5():  one 
charges  S4();  one  charges  S3 7. 50;  one 
charges  .S35;  four  charge  .S25;  one 
charges  SO;  and  one  is  free  of  charge. 
Accordingly,  a  .S5()  presum])tively 
reasonable  fee  not  oidy  strikes  an 
a|)pro])riate  balance  between  the 
financial  condition  of  debtors  and  the 
financial  viability  of  apimived 
])rovider.s,  hut  is  generally  equivalent  to 
the  general  |)ractice  in  the  debtor 
education  industry.  Thus,  establishing  a 
jiresnnqitively  reasonable  fee  of  S5() 
does  not  inqio.se  a  significant  economic 
inqiact  on  ])rovider.s.  Rather,  it 
embodies  a  fee  structure  that 


enconqia.sses  that  already  wide.s])read  in 
the  industry. 

Regarding  fee  waivers,  similar  to  the 
requirement  to  c.harge  “reasonable"  fees, 
the  requirement  to  waive  fees  when  a 
client  cannot  ])av  is  mandated  hv 
.statute.  11  U.S.(:.  111(d)(1)(F).  VVitli 
res])ect  to  the  develojnnent  of  the  fee 
waiver  standard,  the  UAO  undertook  a 
study  concerning,  among  other  things, 
the  incidence  of  fee  waivers  hased  on 
ability  to  jiay.  The  UAO  noted  that  the 
Interim  Final  Rule  did  not  provide 
specific  guidance  on  the  criteria 
providers  should  use  to  determine  a 
client's  ability  to  pay.  Saa  CiAO  Report 
at  2t)-32.  The  (JAO  noted  variations  in 
the  rate  of  fee  waivers  and 
recommended  that  FOUST  adojit  clearer 
guidance  to  ])rovider,s  to  reduce 
uncertainty  among  providers  concerning 
appro])riate  fee  waiver  criteria,  to 
improve  transparency  concerning 
FOUST's  assessment  of  fee  waiver 
jiolicies.  and  to  increase  the  availability 
of  fee  waivers  by  setting  clear  minimum 
benchmarks  for  ability  to  jiav.  Id.  at  32. 
40-41. 

Among  the  ten  largest  jiroviders,  six 
use  hou.sehold  income  at  or  below  150 
percent  of  the  jioverty  level  as  the 
threshold  for  determining  eligibility  for 
a  fee  waiver.  Two  providers  consider 
the  debtor's  income  and  whether  the 
debtor  was  granted  a  court  fee  waiver: 
one  provider  uses  100  jiercent  of 
poverty  level;  and  one  provider  assesses 
the  debtor's  housing  status  and 
existence  of  severe  hardshi]).  In  2011, 
I'XIU.ST  took  a  random  sampling  often 
jiroviders  that  were  not  among  the  ten 
large.st  jiroviders  to  determine  these 
jiroviders’  fee  waiver  jiolicies.  Half  of 
the  jiroviders  u.se  the  150  jiercent  of 
jioverty  level  standard;  one  jirovider 
uses  the  in  forma  iHiuporis  or  /iro  hono 
.standard  without  sjiecifying  150 
jiercent:  two  jiroviders  use  100  jiercent 
of  the  jioverty  level;  one  jirovider  uses 
200  jiercent  of  the  jioverty  level;  and 
one  jirovider  does  not  charge  a  fee  for 
its  instructional  course. 

In  the  jirojiosed  rule,  FOUST 
jirojio.seii  a  bright-line  standard 
establishing  entitlement  to  a  fee  waiver 
for  debtors  with  household  income 
equal  to  or  less  than  150  jiercent  of  the 
jioverty  level.  That  .standard  was  hased 
on  the  in  forma  panporis  standard  set 
forth  in  28  U.S.U.  1030(f)(1).  which 
jiermits  the  hankrujitcy  court  to  waive 
filing  fees  for  eligible  individuals.  The 
jirojio.sed  rule  standard  did  not  grant 
debtors  the  discretion  to  determine 
whether  clients  otherwise  were  able  to 
jiay  the  fees. 

Suh.sequently,  FOUST  received  and 
considered  comments  to  the  jirojio.sed 
rule.  FOUST  agreed  that 
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inipleniontation  of  the  proposed 
standardized  fee  waiver  raised  some 
|)oli(:y  concerns.  Mecause 
standardization  fails  to  take  into 
account  local  diffenmces,  disi)arate 
iin|)act  on  j)roviders  inav  njsnlt  when 
j)roviders  located  in  geogra])lnc  areas  of 
concentrated  low  income  individuals 
are  RHjnired  to  grant  fee  waivers  at  a 
higher  rate  than  those  in  more  affluent 
areas.  Although  a  provider  mav  applv  to 
fiOlJST  to  increase  its  lee  hv 
demonstrating  that  its  costs  of 
delivering  .services  (including 
op])ortunity  co.sts  associated  with 
waived  or  reduced  feces)  justify  the 
proposed  lee,  increasccs  in  fees 
ultimately  shift  the  fee  hurden  to  those 
debtors  more  able  to  pay.  As  of  )uly 
2()()t).  according  to  self-reporting  by 
aj)]n'oved  debtor  education  jirovidcas, 
without  the  propo.sed  mandatory  fee; 
waiver,  12.2  ])erc:ent  of  certificates  were 
issued  at  no  cost,  with  another  13.9 
percent  issued  at  reduced  cost.  In 
comicarison,  ha.sed  on  available  data 
from  2()().'),  aicproximatelv  30  |)ercent  of 
cha])ter  7  debtors  weere  eligible  to  a])plv 
for  a  waiver  of  the  court  filing  fee; 
])ursuanl  to  the  l.'iO  percent  in  forma 
/;fn;/;c;ns  standard.  Ila.sccd  on  this 
analysis.  FOUST  c:oncluded  that  if 
jiroviders  weere  suhjccct  to  a  mandat orv 
fec!  waive!!'  jcolicy  with  rcispcict  to  all 
such  debtors  hascid  on  the  in  forma 
panparis  st.mdiird,  .some  ])roviders 
migln  suffer  financial  losses  that  would 
render  tlmm  unable  to  provide  s(!r\'ices. 
reducing  capacity  to  serve  the  ovenill 
dcihtor  po])ulation. 

Accordingly,  FOUST  revised  this  rule 
to  include  ii  rebuttable  i)resum])tion  to 
the  objective  fee  waiver  standiird.  In 
ado])ting  the  j)r(!sum])tion.  FOUST  seeks 
to  balance  the  necnl  for  an  objective!  fcce 
waiver  standard  and  c:omplying  with  11 
U.S.C.  111(d)(1)(E)  with  providers'  meed 
to  colhcct  adecjuate  fees  for  services 
])rovided.  Under  the  rcchuttahle 
preesumption,  a  debtor  with  household 
income  ccciual  to  or  hess  than  1.10  percent 
of  the  poverty  bevel  is  presumptively 
(entitled  to  a  fee  waiveer,  hut  the  provideer 
may  deetermine,  haseed  on  information  it 
receivees  from  the  debtor,  that  the  deehtor 
actuallv  is  able  to  pay  the  fece  in  ])art.  In 
thiit  case,  the  jerovider  mav  chiirge  the 
deehtor  a  reeduced  feee,  taking  into 
iiccount  the  debtor’s  actual  ability  to 
|)iiy.  This  reehuttahlee  ])r(!sum])ti()n 
iKilancees  the  neeeed  for  an  ohjeective  feee 
waiver  stcindard,  consumer  proteectiou. 
and  the  neeeed  to  ensure  provider 
compliance  with  thee  llcmkrujetcy  Uoelee 
with  the  ])rovieleers’  need  to  collect 
adeeeiuatee  feees. 

Additionally,  although  FOUST 
considereed  indeexing  fee  waivers  to 
deehtor  income,  FOUST  deteermineed  that 


such  an  indeexing  .system  fails  to  takee 
into  account  the  variation  in  ahilitv  to 
pay  for  debtors  at  the  same  income 
leevel.  For  (ex;un])le,  two  eleehtors  imiv 
have  income!  at  1.10  jecercent  of  thee 
poveerty  leevel,  hut  once  deehtor  livees  in  a 
reent-freee  home  .md  h;is  feew  eexpeensees 
while  the  other  hiis  significant  eexpeensees, 
such  iis  accumulateed  meedical  debts  or 
child  support  ])ciyme!nts.  An  inflexible 
indexing  stanehird  doees  not  take  into 
iiccount  the  individual’s  actual  ability  to 
])<iv  the  feee,  as  set  forth  in  11  U.S.U. 
111((1)(1)(F).  FOUST  concludeed  that 
(each  provideer  should  deet (ermine  (each 
deehtor’s  eligibility  based  on  thee  deehtor’s 
individual  financial  circum.stances. 

IJnfuneUed  Maneiatees  Reform  Act  of 
1991 

This  rule  doees  not  reeepiire  the 
jerejearation  of  an  assessment  .statement 
in  accordance  with  thee  Unfundeed 
Mandates  Reeform  Act  of  1991,  2  U.S.C. 
1131.  This  rule  does  not  include  a 
federal  mamhite  that  may  reesult  iii  the 
annual  exjMendituree  by  State,  local,  and 
tribal  goveermnents,  in  the  aggreegatee,  or 
by  the  ])rivate!  seector,  of  more  than  the 
annual  threshold  ee.stahlisheel  by  the  Act 
(.Slot)  million).  Theereefore.  no  actions 
weeree  eleeeemed  neeceessiiry  undeer  the 
jirovisions  of  thee  Unfunded  Mandates 
Reform  Act  of  1991. 

.Small  Business  Keegiilalory  FnforcemeenI 
Fairness  Act  of  l‘t9(i 

rhis  rule  is  not  a  major  rule  as 
defined  by  seection  804  of  thee  Simill 
Busine.ss  Reegulatorv  Fnforcemeent 
Fairnee.ss  Act  of  1990, 1  U.S.C.  801  at 
sa(].  This  rule  will  not  result  in  an 
annual  effeect  on  the  (economy  of  .$100 
million  or  more;  a  major  increea.se  in 
costs  or  prices;  or  significant  advierse 
effeects  on  competition,  eemployment, 
inveestment,  leroductivity,  and 
innoviition;  or  on  the  ability  of  Uniteed 
.Statees-hiised  companiees  to  comieiete  with 
foreign-haseed  companiees  in  domestic 
and  export  markets. 

Privacy  Act  Statement 

.Seection  111  of  title  11,  Uniteed  .States 
Code!,  authorizees  the  colleection  of  this 
information.  The  ])rimary  use  of  this 
inlorin.ition  is  hv  thee  Uniteed  .Statees 
Trusteee  to  approve  inoviders  of  a 
peersonal  financial  m<m;ig(ement 
instructiomil  course.  Thee  United  .Statees 
rrusteee  will  not  share  this  information 
with  any  other  (entity  unleess  authorizeed 
under  thee  Privacy  Act,  1  U..S.C.  112a  cl 
scq.  FOU.ST  Inis  puhlisheed  a  .System  of 
Reecords  Notice  that  delineeates  the 
routine  use  excejetions  authorizing 
disclosuree  of  information.  71  FR  19,818, 
19,827  (Oct.  11, 2(K)(i).  JU.STICE/U.ST- 


001,  Credit  Counseling  and  Debtor 
Fducation  Filees  and  Associated  Reecords. 

Public  Law  104-134  (April  20.  1990) 
reepiire's  that  anv  person  doing  business 
with  the  federal  government  furnish  a 
.Sociiil  .Security  Numher  or  Tax 
Identification  Numher.  This  is  ;m 
iimendmeent  to  .section  7701  of  title  31. 
Uniteed  .Stiitees  Code.  Furnishing  the 
.Social  .Security  Numher.  as  well  as  other 
diita.  is  voluntary,  hut  failure  to  do  .so 
may  delay  or  preveeut  action  on  thee 
a])])licati()n. 

List  of  Suhjeects  in  28  CFR  Part  58 

Administrative  ])ractice  and 
leroceedure,  Bankruptev.  (ireedit  and 
deehts. 

Accordingly,  for  the  reasons  set  forth 
in  the  iireeamhle.  Part  18  of  chapter  I  of 
title  28  of  the  Code  of  Feederal 
Reegulations  is  amended  as  follows; 

PART  58— [AMENDED] 

■  1 .  The  authority  citation  for  Part  18 
continuees  to  reead  as  follows; 

Aulheirity:  .1  II..S.C.  ;j()l.  .1.12:  11  l)..S.(L 
10<)(li).  in’.  121(1)).  727(a)(l  1).  1 141((l){;{). 
1202.  i;i()2.  i:i28(g).  28  U.S.C.  100.  110.  180. 
1891). 

■  2.  .Sections  18.21  through  18.27  are 
revised  to  read  as  follows; 

§58.25  Definitions. 

(a)  The  following  definitions  apply  to 
§§18.21  through  and  including  18.38  of 
this  Part,  as  well  as  the  ai)])licali()n.s  and 
other  materials  jiroviders  submit  in  an 
effort  to  e.stahlish  they  meet  the 
reeiuirements  necessary  to  hecome  an 
apjiroved  provider  of  a  personal 
financial  management  instructional 
course. 

(h)  These  terms  shall  have  thee.se 
meanings; 

(1)  The  term  “accreditation"  means 
thee  reecognition  or  en(lor.semenl  that  an 
accrediting  organization  he.stows  upon  a 
provideer  heecause  the  accriediting 
organization  has  determined  the 
])r()viel)er  meeets  or  eexceeeeds  all  thee 
accrediting  organization’s  standards; 

(2)  The  term  “accrediting 
organization”  means  either  an  entity 
that  jirovides  accreditation  to  jiroviders 
or  provides  certification  to  instructors, 
provideed,  however,  that  an  accreediting 
org.inization  shall; 

(i)  Ni)t  he  a  provider  or  affiliate  of  any 
lirovidier;  and 

(ii)  Bee  deemed  cicceeptahle  by  the 
Uniteed  .States  Trustee; 

(3)  The  term  “affiliate”  means; 

(i)  Every  entity  that  is  an  affiliate  of 
thee  provider,  as  thee  term  “affiliate”  is 
deefineed  in  11  U.S.C.  101(2),  eexceej)!  that 
the  word  “provider”  .shall  he  substituted 
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ior  the  word  “(iehtor"  in  11  ll.S.ti. 

101(2); 

(ii)  Each  (d  a  provider's  (dficcirs  and 
(«u:h  ol  a  provider’s  diniclors:  and 

(iii)  Every  relative  ol  a  providia's 
oHuHirs  and  everv  relative  ol  a 
])rovider's  diriictors: 

(4)  The  term  "application"  nusms  the 
application  and  related  ionns.  including 
a|)pendices.  approxaul  hy  the  Office  of 
Management  and  Ihulgcd  as  form 
I'iOl  I.ST-DEl .  Application  for  Approval 
as  a  Provider  of  a  Personal  Financial 
Manaf>einent  Instructional  (ionise,  as  it 
shall  he  amendial  from  time  to  time: 

(.'ll  The  term  "approved  list"  means 
the  list  of  ])roviders  cnnentlv  approvcul 
hy  a  United  States  Trustiie  under  11 
U.S.O.  Ill  as  currently  })nhli.shed  on  the 
Unitiul  .Statcis  Trustet;  Program's  Internet 
site,  which  is  located  on  the  United 
States  Departimait  of  (nstice's  Internet 
site; 

(0)  The  term  "ajjproved  providia" 
imams  a  providia'  currently  a|)proved  hy 
a  United  States  Trnstca;  under  11  U.S.C. 
Ill  as  an  approved  provider  of  a 
juasonal  financial  management 
instructional  conrs(!  eligible  to  he 
included  on  one  or  more  lists 
maiidained  under  11  U.S.C,.  Hl(a)(l): 

(7)  The  tiain  "certificate"  imams  the 
doemmad  an  approved  jirovider  shall 
provide  to  a  diihtor  after  the  dehtor 
comphdes  an  instructional  course,  if  the 
approved  providia- does  not  notifv  the 
approjiriate  bankruptcy  court  in 
accordance  with  the  Federal  Rnhas  of 
Hankrn|dcy  Procedure  that  a  (hditor  has 
comiiletial  the  instructional  course; 

(8)  The  t(a'm  "dehtor"  shall  have  the 
imaming  given  that  term  in  11  U.S.C,. 
101(1:1).  to  the  (ixtiad  that  individual 
has  sought  an  instructional  course  from 
an  approved  jirovider: 

(tt)  The  tiam  “Director”  imams  the 
|)(a'son  designated  or  acting  as  the 
Director  of  the  Executive  Office  for 
United  States  Trustees: 

(10)  The  tiain  "effective  instruction" 
imams  the  actual  naadpt  of  an 
instructional  course  hy  a  dehtor  from  an 
approved  |)rovider.  and  all  other 
applicable  sisrvices.  rights,  and 
jirotections  specified  in; 

(i)  11  U.S.C.  Ill;  and 

(11)  this  part; 

(11)  The  term  "entity"  shall  have  the 
imaming  given  that  term  in  11  U..S.C,. 
101(1.'')); 

(12)  The  terms  “fee"  and  “fee  poliev" 
laich  imam  the  aggregate  of  all  fees  an 
approved  provider  charges  debtors  for 
jiroviding  an  instructional  course, 
including  the  fees  for  any  materials;  “fee 
policy”  shall  al.so  imam  the  objective 
criteria  the  provider  uses  in  determining 
whether  to  waive  or  reduce  any  fee, 
contrihntion.  or  payment: 


(18)  The  term  “final  decision”  imams 
the  written  determination  issued  by  the 
Director  based  upon  the  review  of  the 
United  States  Trn.stee’s  decision  either 
to  deny  a  |)rovider’s  ap|)lication  or  to 
remove  an  apjiroved  jirovidia'  from  the 
approved  list; 

(14)  The  term  "financial  henefit” 
imams  any  interest  (ujuated  with  money 
or  its  (apiivalent.  including,  hut  not 
limited  to.  stocks,  honds,  other 
investments,  income,  goods,  services,  or 
receivables; 

(I."))  The  term  "governmental  unit" 
shall  have  the  imaming  given  that  tm  in 
in  11  U.S.C.  101(27); 

(10)  The  term  “independent 
contractor"  means  a  ])(!rson  or  entity 
who  proviihas  any  goods  or  sta  vices  to 
an  apjiroved  provider  other  than  as  an 
employee  and  as  to  whom  the  a])proved 
provider  does  not: 

(i)  Direct  or  control  the  imams  or 
methods  of  delivery  of  the  goods  or 
services  hiiing  provided: 

(11)  Make  financial  decisions 
concerning  the  hnsiness  aspects  of  the 
goods  or  services  being  provided:  and 

(iii)  Have  anv  common  employees; 

(17)  The  term  “instructional  course” 
means  a  course  in  personal  financial 
management  tliat  is  ajiproved  hy  the 
United  .States  Trustee  under  11  U..S.C. 

11 1  and  this  part,  including  the  hairning 
materials  and  methodologies  in 

??  .'■>8. .'5:1(1).  which  is  to  he  taken  and 
completed  hy  the  dehtor  after  the  filing 
of  a  liankniptcy  petition  and  before 
receiving  a  discharge  under  11  U..S.C:. 
727(a)(ll).  1141(d)(:5)  or  i:528(g)(l); 

(18)  The  term  “instructor”  imams  an 
individual  who  tiaiches.  ])resents  or 
explains  substantive  instructional 
course  materials  to  debtors,  whether 
provided  in  person,  hy  telephone,  or 
through  the  Internet; 

(in)  The  term  “languages  offered” 
imams  every  language  other  than 
English  in  which  an  approved  provider 
offers  an  instructional  course; 

(20)  The  term  “legal  advice”  shall 
have  the  imaming  given  that  term  in  11 
U.S.C.  ll()(e)(2): 

(21)  The  term  “limited  English 
proficiency”  refers  to  individuals  who: 

(i)  Do  not  spiaik  English  as  their 
lirimary  language;  and 

(ii)  Have  a  limited  ability  to  naid. 
write.  .s])(aik,  or  understand  English: 

(22)  The  term  “material  change” 
imams,  alternatively,  any  change: 

(i)  In  the  name,  .sirnctnre,  principal 
contact,  management,  instructors. 
l)hysical  location,  instructional  course, 
fee  ])olicy.  language  services,  or  imithod 
of  delivery  of  an  a])])roved  provider;  or 

(ii)  That  renders  inajJiilicahle. 
inaccurate,  incom])lete,  or  misleading 
any  statement  a  provider  previously 
made: 


(A)  In  its  application  or  relatcal 
materials;  or 

(H)  To  the  United  .States  Trn.stee; 

(2:5)  The  term  "im^thod  of  delivery" 
imxms  one  or  more  of  the  three  methods 
1)V  which  an  approved  jirovider  can 
provide  some  component  of  an 
instructional  conr.se  to  debtors, 
including; 

(i)  “In  person”  delivery,  which 
applies  when  a  dehtor  ])rimarily 
receives  an  in.strnctional  course  at  a 
jiliysical  location  with  an  instructor 
jiliysicallv  present  in  that  location,  and 
with  the  in.strnctor  providing  oral  and/ 
or  written  communication  to  the  dehtor 
at  the  facility: 

(ii)  "Telephone"  delivery,  which 
ai)])iies  when  a  dehtor  primarily 
r(u:eives  an  in.strnctional  course  by 
telephone:  and 

(iii)  “Internet”  delivery,  which 
ajjplies  when  a  dehtor  primarily 
receives  an  instructional  course  through 
an  Internet  Web  site: 

(24)  The  term  “notice”  in  i?.')8.:5() 
means  the  written  communication  from 
the  United  .Slates  Trn.stee  to  a  provider 
that  its  application  to  become  an 
approved  i)rovider  has  been  denied  or  to 
an  approved  jirovider  that  it  is  hiiing 
rmnoved  from  the  a])])roved  list; 

(2.'))  The  term  "jirovider"  shall  nuian 
any  entity  that  is  a])])lving  under  this 
part  for  United  .States  Trustee  ajiproval 
to  he  included  on  a  jnihlicly  available 
list  in  one  or  more  United  .Stales  district 
courts,  as  authorized  by  1  1  U..S.U. 

1 11(a)(1),  and  shall  also  mean, 
whenever  a])j)ropriate.  an  ap])roved 
])rovider: 

(28)  The  term  "referral  fees”  means 
money  or  any  other  valuable 
consideration  paid  or  transferred 
between  an  approved  provider  and 
another  entity  in  return  for  that  entity, 
dircx:tly  or  indirectly,  idimtifying, 
referring,  securing,  or  in  any  other  way 
encouraging  any  dehtor  to  receive  an 
instructional  course  from  the  a])])roved 
])rovider: 

(27)  The  term  "ndalive”  shall  have 
the  meaning  given  that  term  in  11  U..S.C. 
101(4.')): 

(28)  The  term  “riuinest  for  revimv” 
means  the  written  communication  from 
a  provider  to  the  Dir(!ctor  seeking 
review  of  the  United  .States  Trustee's 
decision  either  to  denv  the  provider’s 
application  or  to  remove  the  ])rovider 
from  the  aiijiroved  list; 

(20)  The  term  "state”  means  state, 
commonwealth,  district,  or  territory  of 
the  United  Slates; 

(:!())  The  term  "United  States  Trustee” 
means,  alternatively: 

(i)  The  Executive  Office  for  United 
.States  Trustees; 
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(ii)  A  United  States  I’rustee  appointed 
under  28  U.S.C.  .581; 

(iii)  A  ])erson  acting  as  a  United  States 
Trustee; 

(iv)  An  employee  of  a  Unitcul  Stat(!s 
Trustee;;  or 

(v)  Any  other  (;ntity  antliorized  l)y  tin; 
Attornev  (;i;neral  to  act  on  l)ehali Oi  tlie 
Uniti;d  Stat(;s  un(i(;r  this  part. 

§58.26  Procedures  all  providers  shall 
follow  when  applying  to  become  approved 
providers. 

(a)  A  provider  applying  to  become  an 
ap])rove(l  jerovider  shall  obtain  an 
a])])lication,  including  appendices,  from 
the  United  States  Trnst(;e. 

(b)  The  provider  shall  comi)lete  the 
apj)lif:ation,  including  its  aiipendic:(;s. 
and  attach  the  re(iuir(;d  supporting 
documents  requested  in  the  ap))lication. 

(c)  The  j)rovider  shall  submit  the 
original  of  the  completed  application, 
including  completed  appendices  and 
the  reepured  supporting  doenments,  to 
the;  United  States  Trust{;e  at  the  address 
sjiecified  on  the  ai)plic.ation  form. 

(d)  The  application  shall  he  signed  by 
a  repres(;ntative  of  the  provid(;r  who  is 
authorized  under  ap])licahle  law  to  sign 
on  behalf  of  the  aj)plying  provider. 

(e)  The  sign(;d  ap])lication,  complet(;d 
a])i)endic(;s,  and  re(piir(;d  supporting 
documents  shall  he  accompanied  by  a 
writing,  signed  by  the  signatorv  of  tlu; 
a])|)lication  and  executed  on  behalf  of 
the  signatory  and  the  |)rovider. 
certifying  the  ajjplication  does  not; 

(1)  Falsify,  conceal,  or  c;over  up  by 
any  tric.k.  scheme  or  device  a  material 
fact; 

(2)  Make  any  materially  fakse, 
fictitious,  or  fraudulent  statement  or 
representatioji;  or 

(8)  Make  or  use  any  fakse  writing  or 
document  knowing  the  same  to  contain 
any  materially  false,  fictitious,  or 
fraudulent  statement  or  entry. 

(f)  The  United  States  Trustee  shall  not 
consider  an  application,  and  it  may  he 
returned  if; 

(1)  It  is  incomiilete; 

(2)  It  fails  to  inc:lude  the  completed 
app(;ndices  or  all  of  the  reciuired 
supporting  documents;  or 

(8)  It  is  not  accompanied  hv  the 
c(;rtification  identified  in  thi;  preceding 
subsection. 

(g)  The  United  .States  Trn.stei;  shall  not 
consider  an  aj)i)lication  on  h(;half  of  a 
])rovider.  ami  it  shall  he  returned  if; 

(1)  It  is  submitted  by  any  entity  other 
than  the  juovider;  or 

(2)  Either  the  a])])lication  or  the 
accom])anving  certification  is  executed 
by  anv  entity  other  than  a  re])res(;ntative 
of  the  jji'ovider  who  is  authorized  under 
applicable  law  to  sign  on  behalf  of  the 
provider. 


(h)  By  the  act  of  submitting  an 
a])plic;ation,  a  ])rovider  consents  to  the 
release  and  disclosure  of  its  name, 
contact  information,  and  non¬ 
confident  ial  business  information 
r(;lating  to  the  servic(;s  it  provides  on 
the  ai)])roved  list  should  its  application 
be  approv(;d. 

§58.27  Automatic  expiration  of  providers’ 
status  as  approved  providers. 

(a)  Except  as  i)rovid(;d  in  §58.28(c],  if 
an  approv(;d  provider  was  not  an 
api)roved  ])rovider  immediately  pric)r  to 
tlu;  date  it  last  obtained  approval  to  be 
an  approved  ])rovider,  such  an  approved 
])rovider  shall  cease  to  be  an  a])j)roved 
provider  six  months  from  the  date  on 
which  it  was  approved  unless  the 
United  .States  Trn.stee  apj)roves  an 
additional  one  year  period. 

(b)  Except  as  provid(;d  in  §  58.28(c),  if 
an  a])i)roved  |)rovider  was  an  ajjproved 
provider  immediately  jjrior  to  the  date 

it  last  obtained  ap])roval  to  be  an 
approved  ])rovider,  such  a  |)rovider 
shall  c(;ase  to  b(;  an  a])])rov(;d  provider 
one  year  from  the  date  on  which  it  was 
last  approved  to  be  an  approv(;d 
provider  unless  the  United  .States 
Trn.stee  ai)|)roves  an  additional  one  year 
])eriod. 

■  8.  .Sections  58.28  through  58. 8()  are 
ad(h:d  and  r(;ad  as  follows; 

§  58.28  Procedures  all  approved  providers 
shall  follow  when  applying  for  approval  to 
act  as  an  approved  provider  for  an 
additional  one  year  period. 

(a)  To  Im;  considered  for  approval  to 
act  as  an  a|)provi;d  ])rovider  for  an 
additional  one  year  term,  an  approved 
provider  shall  rea])])ly  by  complving 
with  all  the  recpiirements  specified  for 
providers  under  11  U.S.Ck  111,  and 
under  this  part. 

(b)  .Such  a  provider  .shall  applv  no 
later  than  45  days  ])rior  to  the  expiration 
of  its  six  month  probationary  period  or 
annual  period  to  be  considered  for 
approval  for  an  additional  one  year 
period,  unless  a  written  extension  is 
granted  by  the  United  .States  Trn.stee. 

(c)  An  ai)proved  ])rovider  tliat  has 
compli(;d  with  all  ])rere(inisites  for 
a])i)lying  to  act  as  an  approved  provider 
for  an  additional  one  year  period  may 
continue  to  operate  as  an  ap])roved 
])rovider  while  its  a])])lication  is  under 
review  by  the  United  .Stat(;s  Trustee;,  so 
long  as  either  tlu;  application  for  an 
additional  one  year  period  is  tiim;ly 
submitted,  or  a  provider  receives  a 
written  (;xtension  from  the  Unit(;d  .States 
Trn.stee. 

§  58.29  Renewal  for  an  additional  one  year 
period. 

If  an  apj)roved  ])rovlder’s  application 
for  an  additional  one  year  period  is 


approved.  sue:h  renewal  j)eriod  .shall 
b(;gin  to  run  from  the  lat(;r  of; 

(a)  The  day  after  the  exj)iration  date 
of  the  inun(;diatelv  preceding  a])proval 
p(;riod;  or 

(b)  The  actual  date;  of  a])proval  of  such 
ren(;wal  bv  the  United  .States  Trnst(;(;. 

§  58.30  Mandatory  duty  of  approved 
providers  to  notify  United  States  Trustees 
of  material  changes. 

(a)  An  a])proved  ))rovid(;r  shall 
inun(;diately  notify  the  United  .States 
Trustef;  in  writing  of  any  material 
change. 

(b)  An  a])proved  ])rovider  shall 
immediately  notify  the  United  .States 
Trustee  in  writing  of  any  failure  by  the 
approved  provider  to  comj)ly  with  any 
standard  or  reqninanent  specified  in  11 
U..S.(k  111,  this  part,  or  the  terms  under 
which  the  United  States  Trustee 
approved  it  to  act  as  an  approved 
provider. 

(c)  An  a])proved  provider  shall 
immediately  notify  the  United  .States 
Trustee  in  writing  of  anv  of  the 
following  events; 

(1)  (](;.ssation  of  bnsin(;ss  by  the 
ajjproved  provid(;r  or  by  any  office;  of 
the  provider,  or  withdrawal  from  any 
f(;d(;ral  judicial  district(s)  wlu;r(;  tlu; 
ai)])roved  i)rovid(;r  is  ap])roved; 

(2)  Any  investigation  of,  or  anv 
administrative  or  judicial  action  brought 
against,  the  ajeproved  provider  by  any 
governmental  unit; 

(8)  Any  action  by  a  governmental  unit 
or  a  c;ourt  to  snsj)end  or  revoke  the 
approxed  provider’s  articles  of 
Incorporation,  or  any  license;  helel  by  the 
approx ed  pre)vieler,  or  any  authorizeitiou 
ne;e:essarv  to  engage  in  business;  e)r 

(4)  A  suspension,  or  action  to 
snsjxend,  any  ae;creelitation  helel  by  the 
ap])rox  ed  provieler,  e)r  any  xvithelraxval 
hv  the;  a})pre)ve;el  ])rovieler  e)f  anv 
ajjplie.iition  fe)r  accre;ditatie)n,  e)r  any 
elenial  e)f  any  aj)])lie;atie)n  of  the 
approx  eel  preevieler  for  iie:e:reelitation;  e)r 

(5)  |re;se;rve;dj. 

(el)  A  ])re)viele;r  shall  neetify  the;  Uniteel 
.Stiites  rruste;e  in  xvriting  if.mv  e)f  the; 
e:himge,s  ielentifieel  in  panigra])hs  (a) 
thre)ngh  (e;)  e)f  this  se;ctie)n  e)e:e:nr  xvhile; 
its  a])plie:atie)n  te;  be;e:onu;  an  appreweel 
pre)vieler  is  ])e;neling  be;fe)re;  the  Unite;el 
.States  Truste;e;. 

(e)  An  appre)ved  pre)viele;r  xvhe)se;  name 
e)r  e)the’r  infe)rmatie)n  a])pe;ars  ince)rr(;e:tly 
e)n  the  a])pre)veel  li.st  shall  inune;eliate;ly 
submit  a  xvritten  re;eiiu;.st  te;  the  Uniteel 
.States  ITustee  asking  that  the 
iufeuiuatie)!!  be;  e:e)rre;e;te;el. 
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§  58.31  Mandatory  duty  of  approved 
providers  to  obtain  prior  consent  of  the 
United  States  Trustee  before  taking  certain 
actions. 

(a)  lly  ai:(:e])ting  the  d(!.signati()n  to  act 
as  an  apjjroved  provider,  a  provider 
agrees  to  ol)fain  approval  from  the 
llnit(!d  States  Trustet;.  prior  to  making 
any  oi  the  following  changes: 

(1)  The  engagement  of  an  independent 
contractor  to  provide?  an  instructional 
course; 

(2)  Any  inenjase  in  the  fees  received 
from  (hihtors  for  an  instructional  course 
or  a  change  in  the  provider’s  fee  ])olicy. 

(3)  Expansion  into  additional  federal 
judicial  districts: 

(4)  Any  changes  to  the  method  of 
deliverv  the  aj)proved  provider  (!mj)lovs 
to  provide  an  instructional  cour.se;  or 

(.5)  Any  changes  in  the  approved 
provider's  instructional  course. 

(h)  A  provider  ai)])lying  to  become  an 
aj)proved  j)rovid(;r  shall  also  obtain 
aj)proval  from  the  United  States  Trustee 
Ixiiore  taking  any  action  specified  in 
|)aragra|)h  (a)  of  this  s(!ction.  It  shall  do 
.so  hv  submitting  an  amend(?d 
application.  The  ])rovider's  amended 
a])plication  shall  he  accom])anied  hv  a 
contemi)oraneouslv  excicutiid  writing. 
sign(?d  by  the  signatory  of  tin; 
ap))lication.  that  makes  the 
c(!rtincation.s  specified  in  ^  .5H.2()((>). 

(c)  An  approviid  |)rovid(!r  shall  not 
transf(!r  or  assign  its  United  States 
rrustec!  approval  to  act  as  an  a|)prov(!d 
provider. 

§58.32  Continuing  requirements  for 
becoming  and  remaining  approved 
providers. 

(a)  To  h(!come  an  a])j)roved  |)rovider. 
a  jjrovider  must  affirmativelv  establish, 
to  the  satisfaction  of  tin;  Unit(!d  States 
Trustee,  that  tlu?  j)rovid(;r  at  the  time  of 
a])|)roval: 

(1)  .Satisfies  every  nicjuirement  of  this 
|)art;  and 

(2)  Provides  effective  in.struction  to  its 
debtors. 

(h)  'I’o  remain  an  approved  provider, 
an  a])prov(;d  provider  shall  affirmatively 
establish,  to  the  satisfaction  of  the 
United  .States  Trustee,  that  the  a|)proved 
|)rovider; 

(1)  Has  .sati.sfi(!d  (!verv  r(!(]uirement  of 
this  |)art; 

(2)  Has  provided  iiffective  instruction 
to  its  (hihtors;  and 

(3)  Will  continue  to  satisfy  both 
l)aragraj)hs  (h)(1)  ami  (2)  of  this  .section 
in  the  future. 

§58.33  Minimum  qualifications  providers 
shall  meet  to  become  and  remain  approved 
providers. 

To  meet  the  minimum  (jualifications 
set  forth  in  §58.32.  and  in  addition  to 
the  other  reciuirements  set  forth  in  this 


j)art.  ])rovider.s  and  approved  |)rovider.s 
shall  comply  with  ])aragraphs  (a) 
through  (n)  of  this  s(;ction  on  a 
continuing  basis: 

(a)  (jOiupIicinca  with  all  laws.  A 
provider  shall  comply  with  all 
applicahh;  laws  and  regulations  of  the 
United  .States  and  each  slate  in  which 
the  provider  provides  an  instructional 
course  including,  without  limitation,  ail 
laws  governing  licensing  and 
nigi.stration. 

(h)  Prohibition  on  /egu/  advico.  A 
|)rovid(!r  shall  not  |)rovide  Usgal  advice. 

(c)  Ethical  standards.  A  |)ix)vider 
shall: 

(1 )  Ensure  no  member  of  the  hoard  of 
directors  or  trustees,  officer  or 
supervisor  is  a  relative  of  an  (;mploye(! 
of  the  United  .States  Trustcje,  a  trustee 
apj)ointed  under  28  U..S.U.  58()(a)(l)  for 
any  federal  judicial  district  where  the 
provider  is  providing  or  is  ap])lying  to 
])rovid(!  an  instructional  course;,  a 
federal  judge  in  any  federal  judicial 
district  where;  the;  ])re)viele;r  is  ])re)vieling 
e)r  is  applying  te)  i)re)viele;  an 
instrue:tie)nal  e:e)ur.se;.  e)r  a  fe;ele;ral  e:e)urt 
e;mple)ye;e;  in  any  ie;ele;ral  juelie:ial  elistrie:t 
where;  the;  i)re)vieie;r  is  ])re)vieling  e)r  is 
iipplying  le)  ])re)viele;  <m  instrue:tie)nal 
e;e)ur.se;; 

(2)  Ne)t  e;nte;r  inte;  anv  re;fe;rral 
agre;e;me;nt  eer  re;e:e;ive;  any  fimmeiial 
he;ne;fit  tluit  inveelves  the;  pre)viele;r 
paying  te;  eer  re;e;e;iving  freein  any  e;ntitv  e)r 
|)e;r.se)n  re;fe;rr<il  fe;e;s  fe)r  the;  re;fe;iTal  e)f 
eie;hte)r.s  te;  eer  by  the;  |)re)viele;r:  emel 

(3)  Ne)t  e;nte;r  inle;  agre;e;me;nts 
inve)lving  an  in.strue:tie)n<d  e;e)ur.se;  that 
e:re;ale;  <i  e:e)nflie;l  e)f  inte;re;.st:  anel 

(4)  Ne)l  e:e)nl:ie:t  any  ele;hle)r  utilizing 
the  Unite;el  .Stale;s  Peesla!  .Se;rvie;e,  e)r 
e)lhe;r  mail  e;arrie;r,  e)r  e;le;e;lre)nie:  mail  fe)r 
the;  ])urj)e).se  e)f  se)lie;iting  ele;hte)rs  te; 
utilize  the;  pre)viele;r'.s  inslrue:tie)nal 
e:e)urse;,  unk;.ss: 

(i)  Any  .sue:h  .se)lie:itatie)ns  ine;luele;  the; 
|)hra.se;  "This  is  an  aelve;rti.se;me;nt  for 
.se;rvie;e;s"  e)r  "This  is  a  .se)lie;itation;’’ 

(ii)  Preeminently  elis])laye;el  at  the; 
he;ginning  eef  e;ae:h  |)age;  eef  the; 
se)lie:itiitie)n: 

(iii)  In  a  fe)nt  size;  large;r  than  eer  e;epial 
te)  the;  large;.st  fe)nt  size;  eetherwise  useel  in 
the;  se)lie:italie)n; 

(iv)  Any  sue;h  .se)lie:it;)tie)n.s  ine:luele; 
endy  leegees.  se;eil.s,  e)r  similar  marks  that 
are;  suhstantially  eli.ssimihir  te)  the  leegee. 
se;al,  eer  similar  niiirk  eef  ;mv  age;ne;y  eer 
e:e)urt  eef  the;  Unite;el  .Sli)te;.s  ge)ve;rnme;nt. 
ine.lueling  hut  neet  limiteel  le)  the;  Unite;el 
.State;s  'l’ru.ste;e;  Pre)gr;mi. 

(el)  Instructor  tr<nnin<’,  certification 
and  experience.  A  pre)viele;r  shall: 

(1)  U.se;  e)idy  instrue:te)rs  whe)  i)e)s.se;s.s 
aele;eiuate;  e;xpe;i'ie;ne:e;  preevieling  an 
instrue;tie)nal  e;e)ur.se;,  whie;h  shall  mean 
that  e;ae:h  in.strue:le)r  either: 


(i)  Heelels  eene  e)f  the  e:e;rtifie:atie)ns 
listeel  heleew  anel  whe)  has  e'.eemplieel 
with  all  e:e)ntinuing  e;elue:;itie)n 
re;eiiure;me;nt.s  ne;e:e;.s.sarv  te)  mainliiin  that 
e:e;rtifie;atie)n; 

(A)  (;e;rtifie;el  as  a  (ieertifieeel  lMnane;ial 
lManne;r; 

(H)  Ue;rtifie;el  as  a  e:re;elit  e:e)un.se;le)r  by 
an  ae:e;re;eliling  eergiinizatieen; 

(U)  Re;giste;re;el  as  a  Re;gi.ste;re;el 
Einime:ial  Ueensidt.mt:  eer 

(I) )  Ciertifie;el  as  a  ('ertifie;el  Puhlie: 
Ae:e:e)unlimt:  eer 

(ii)  Has  sue:e;e;s.sfidly  e:e)m])le;te;ei  a 
e:e)urse;  eef  stuely  eer  weerkeel  a  minimum 
e)f  six  months  in  a  relateel  are;a  .sue:h  as 
pe;r.se)nal  iinime;e,  budgeting,  eer  e:reelit  or 
eleht  management.  A  e:e)urse  of  stuely 
mu.st  ine:hiele  training  in  perseenal 
finane:e.  huelge;ting,  or  e;re;elit  or  ele;ht 
management.  An  in.strue;tor  shall  also 
re;e:e;ive;  annual  e:e)ntinuing  eelue:atie)n  in 
the;  are;as  e)f  perseenal  finane:e.  huelgeting, 
e)r  e:re;elit  e)r  eleht  management; 

(2)  De;me)nstrate;  aele;eiuate;  e;xpe;ne;ne:e;. 
hae;kgre)unel.  anel  epiality  in  })re)vieling  an 
instrueitional  e;e)ur.se;.  wiiie:h  shall  me;an 
that,  at  a  minimum,  the;  preevieler  shidl 
e;ithe;r: 

(i)  Have;  e;xperie;ne:e;  in  preevieling  an 
in.strue;tie)nal  e:e)urse;  feer  the;  twe)  ye;ars 
imme;eliate;ly  ])re;e;e;eling  the;  re;le;vant 
<i])])lie:ation  elate;  e)r 

(ii)  Fe)r  );ae:h  e)ffie;e;  ])re)vieling  an 
in.slrue;lie)n<il  e:e)urse;,  eanpleev  at  le;;ist  eene 
.su])e;rvi.se)r  whe)  has  met  the; 
eiualifie:alie)ns  in  peiragraph  (el)(2)(i)  of 
this  se;e:tie)n  leer  ne)  fe;we;r  than  twe)  e)f  the; 
five  ye;ars  pre;e;e;eling  the;  re;le;vant 
<il)plie:atie)n  elate:  anel 

(iii)  If  eeffering  any  e:e)mj)e)ne;nt  e)f  an 
in.strue:tie)nal  e:e)ur.se;  by  a  tele;|)lu)ne  or 
lnte;rne;l  me;the)el  e)f  ele;live;rv.  u.se;  eenlv 
instrue:te)rs  wlu).  in  aelelitieen  te)  all  e)ther 
reeiuireanents.  elemonstrate  suffie:ie;nt 
e;xpe;riene;e  anel  pre)fie:iency  in  provieling 
sue:h  an  instructional  e:e)urse;  by  theese; 
me;the)els  e)f  ele;live;rv.  ine:lueling 
pre)fie:ie;ne:y  in  emplen  ing  ve;rifie:atie)n 
pre)e:e;elure;s  te)  ensure  the;  perseen 
re;e:e;iving  the;  instrue:tie)nal  e:ourse;  is  the 
ele;hte)r.  anel  te)  eletermine;  whe;the;r  the 
elehte)!'  has  e:e)mple;te;ly  re;e:e;ive;el  an 
in.slrue:tie)nal  e;e)ur.se;. 

(e)  Use  of  the  telephone  and  the 
Internet  to  deliver  a  component  of  an 
instractiomd  coarse.  A  pre)viele;r  shall; 

(1)  Ne)t  ])re)viele  any  ele;hte)r  a 
elimini.she;el  instrue:tie)nal  e;e)urse;  he;e:au.se; 
the;  ele;htor  re;e;e;ive;.s  any  pe)rtie)n  e)f  the; 
in.slrue;tie)ual  e:e)ur.se;  by  te;le;])he)ne;  eer 
lnte;rne;t: 

(2)  (',e)nfirm  the;  ielentity  e)f  the;  elehtor 
hefeere  e:e)mme;ne;ing  an  in.strue;tie)nal 
e:e)ur.se;  by  te;le;phe)ne;  e)r  Internet  by: 

(i)  Obtaining  enie  e)r  more;  unieiue 
pe;rsonal  iele;ntifie;r.s  freem  the  elehteer  anel 
assigning  an  inelivielual  ae;e;e;.ss  e:e)ele. 
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user  ID,  or  password  at  the  time  of 
enrollment; 

(ii)  Re(|uiring  the  del)tor  to  provide 
the  appropriate  access  code,  user  ID,  or 
password,  and  also  one  or  more  of  the 
unicpie  ])(;rsonal  idcmtifiers  during  the 
course  of  delivery  of  the  instructional 
course;  and 

(iii)  Employing  achuinate  iiKsms  to 
measure  the  time  spimt  by  the  debtor  to 
comphite  tlie  instructional  course. 

(f)  Luarning  nnitaridls  and 
mathodaloi’ias.  A  provider  shall  j)rovide 
learning  materials  to  assist  debtors  in 
understanding  personal  financial 
management  and  that  are  consistent 
with  11  ll.S.CL  111,  and  this  part,  which 
include  written  information  and 
instruction  on  all  of  the  following 
topics: 

(1)  Budget  develo])ment.  which 
consists  of  the  following: 

(1)  Setting  short-term  and  long-term 
financial  goals,  as  well  as  developing 
skills  to  assist  in  achieving  these  goals: 

(ii)  Calcidating  gross  monthlv  income 
and  net  monthlv  income:  and 

(iii)  Identifying  and  classifying 
monthly  expenses  as  fixed,  variable,  or 
p(!riodic: 

(2)  Money  management.  whii:h 
consists  of  the  following: 

(i)  Keciping  ade(|uate  financial 
records; 

(ii)  Develoj)ing  decision-making  skills 
re(pnred  to  distinguish  hetwetm  wants 
and  needs,  and  to  com])arison  shop  for 
goods  and  .services; 

(iii)  Maintaining  ai)j)ropriate  levels  of 
Insurance  coverage,  taking  into  account 
the  types  and  costs  of  insurance:  and 

(iv)  Saving  for  emergencies,  for 
jHM'iodic  payments,  and  for  financial 
goals: 

(3)  Wise  n.se  of  credit,  which  consi.sts 
of  the  following: 

(i)  Identifying  the  tyi)es.  sources,  and 
costs  of  credit  and  loans; 

(ii)  Identifying  d(!ht  warning  signs; 

(iii)  Discn.ssing  appropriate  use  of 
credit  and  alternatives  to  credit  use;  and 

(iv)  Checking  a  credit  rating; 

(4)  Con.snmer  information,  which 
consists  of  the  following; 

(i)  Identifying  public  aud  nonprofit 
nj.sonrces  for  consumer  assistance:  and 

(ii)  blent ifving  applicable  consumer 
protection  laws  and  nigulations,  such  as 
tho.se  governing  correction  of  a  cnulit 
nicorh  and  protection  against  con.snmer 
(rand;  and 

(5)  Coping  with  nnex|)ected  financial 
crisis,  which  consists  ol  the;  following; 

(i)  Identifying  altiirnatives  to 
additional  borrowing  in  times  of 
unanticipated  events:  and 

(ii)  Seeking  advice  from  public  and 
private  service  agencies  for  a.ssistance. 

(g)  Course  procadinvs. 


(1)  (baierally,  a  provider  shall: 

(1)  Ensure  the  instructional  cour.se 
contains  sufficient  learning  materials 
and  teaching  methodologies  so  that  the 
debtor  receives  a  minimum  of  two  hours 
of  instruction,  regardless  of  the  method 
of  delivery  of  the  conr.se; 

(ii)  Use  its  best  efforts  to  collect  from 
each  debtor  a  completiul  c;onr.se 
evaluation  at  the  end  of  the 
instructional  course.  At  a  minimum,  the 
course  evaluation  shall  include  the 
information  contained  in  Ap])endix  E  of 
the  application  to  evaluate  the 
effectiveness  of  the  instructional  course; 

(2)  For  an  instructional  course 
delivered  in  person,  the  ])rovider  shall: 

(i)  Ensure  that  an  instructor  is  pre.sent 
to  instruct  and  interact  with  debtors; 
and 

(ii)  Limit  cla.ss  size  to  ensure  an 
effective  pr(;.sentation  of  the 
instructional  course  materials; 

(3)  For  in.structional  courses  delivered 
by  the  telephone,  the  provider  shall: 

(i)  Ensure  an  instructor  is 
tele])honically  jiresent  to  instruct  and 
interact  with  debtors; 

(ii)  Provide  learning  materials  to 
debtors  before  the  tel(!|)hone 
in.structional  course  session; 

(iii)  lncor])orate  tests  into  tlu; 
cnrriculum  that  support  tin;  learning 
materials,  ensure  comjiletion  of  the 
coursic  and  measure  comprehension; 

(iv)  Ensur(^  review  of  te.sts  prior  to  the 
completion  of  the  instructional  course: 
and 

(v)  Ensure  direct  oral  communication 
from  an  instructor  by  telephone  or  in 
])er.son  with  all  debtors  who  fail  to 
c.om])lete  the  test  in  a  satisfactory 
manner  or  who  receive  less  than  a  70 
j)ercent  score; 

(4)  For  in.structional  courses  delivered 
through  the  Internet,  the  proviebu'  shall; 

(i)  Comply  with  §  58.33(g)(3)(iii).  (iv), 
and  (v):  provided,  however,  that  to  the 
extent  instruction  takes  j)lace  by 
Internet,  the  provider  may  comply  with 
§  58.33(g)(3)(v)  by  ensuring  direct 
communication  from  an  instructor  hv 
electronic  mail,  live  chat,  or  tele|)hone; 
and 

(ii)  Respond  to  a  debtor’s  cpiestions  or 
comments  within  one  business  day. 

(h)  Sarvicas  to  hoaring  and  lioaring- 
iinpaivad  dahlors.  A  provider  shall 
furnish  toll-free  telephone  numbers  for 
both  hearing  and  hearing-impaired 
(hibtors  whenever  telephone 
cinnmunication  is  retpured.  TIk; 
provider  shall  provide  tehiphone 
amplification,  sign  language  .services,  or 
other  communication  methods  for 
hearing-impaired  debtors. 

(i)  Inisurved). 

(j)  Son'icos  to  dahtors  with  spocial 
naads.  A  provider  that  provides  any 


portion  of  its  instructional  course  in 
person  shall  comply  with  all  federal, 

.state  and  local  laws  governing  facility 
acce.ssihility.  A  provider  shall  also 
provide  or  arrange  for  communication 
assistance  for  debtors  with  special  needs 
who  have  difficidty  making  their  service; 
needs  known. 

(k)  Mandedorv  disclosures  to  debtors. 
Prior  to  jjroviding  any  information  to  or 
obtaining  any  information  from  a 
debtor,  and  prior  to  delivering  an 
instriK  tional  course,  a  provider  shall 
disclose: 

(l)  The  provid(;r’.s  fee  ])olicv, 
including  any  fees  a.ssociat(;d  with 
generation  of  the  certificate: 

(2)  The  provider's  policies  enabling 
debtors  to  obtain  an  instructional  conr.se 
for  free;  e)r  at  reelue:e;el  rates  ba.seel  upe)n 
the  eh;btor’s  lack  of  ability  to  pay.  To  the; 
e;xte;nt  an  approveel  provieler  pnbli.she;.s 
information  e:e)ne;e;rning  its  fees  em  the 
lnterne;t.  such  fe;e;  infe)rmatie)n  must 
ine;luele  the  pre)viele;r’.s  pe)lie:ie;s  e;nabling 
elebteas  to  obtain  an  instrne:tie)nal  e:e)nr.se; 
for  free;  e)r  at  reelue:e;el  rate;.s  bii.seel  u])e)n 
the;  ele;btor’.s  lae:k  of  ability  to  j)ay: 

(3)  The;  pre)viele;r’s  pe)lie;y  te)  preeviele 
fre;e;  bilingual  instrue;tie)n  e)r  preefessieenal 
inte;rpre;te;r  a.s.si.stane:e;  te)  any  limiteel 
English  ])re)fie:ie;nt  ele;bte)r; 

(4)  file  instrnelens’  ejualifie:citie)n.s: 

(.5)  '1  he;  pre)viele;r’s  pe)lie;v  pre)hibiting 

it  fre)m  paying  e)r  re;e;e;iving  re;fe;rral  fe;e;s 
fe)r  the;  re;fe;rral  e)f  ele;bte)r.s; 

(())  The  pre)viele;r’s  obligatie)n  te; 
preeviele  a  e:e;rtifie:ate;  te)  the;  ele;bte)r 
pre)mptly  upe)n  the;  e;e)mple;tie)n  e)f  an 
instrue.tional  e;e)nrse;: 

(7)  The  fae;t  that  the;  pre)viele;r  might 
elise:le).se;  ele;bte)r  infe)rmatie)n  te)  the 
llnite;el  State;.s  Trustee  in  e:e)nne;e:tie)n 
with  the  llniteel  States  Trn.ste;e’s 
e)ve;rsight  e)f  the  })re)viele;r.  or  eluring  the 
investigatie)!)  of  complaints,  eluring  on¬ 
site;  visits,  or  eluring  epiality  e)f  service 
reviews; 

(8)  The  fae:t  that  the;  llniteel  States 
Trustee  has  revieweel  only  the 
l)re)vieler's  in.strnctie)nal  course  (anel,  if 
applicable,  its  se;rvie:e;s  as  a  e;re;elit 
e;e)nnse;ling  age;ne:v  pursuant  to  11  ll.S.U,. 
lll(e;)),  anel  the  fae:t  that  the;  Unite;el 
State;.s  Trustee;  has  neither  re;vie;we;el  nor 
cipj)re)ve;el  any  e)ther  .se;rvie:e;.s  the; 
provieler  pre)vlele;.s  te)  ele;bte)r.s;  anel 

(9)  The;  fae;t  that  a  ele;bte)r  will  e)nly 
re;e:e;ive;  a  e:e;rtifie:ate;  if  the;  ele;bte)r 
e:e)mpli;te;.s  an  instrne;tie)nal  e:e)ur.se;. 

(l)  (ininphnnt  Procedures.  A  ])re)viele;r 
shall  e;mj)le)y  e:e)m])laint  pre)e;e;elnre;s  that 
aele;eiuate;lv  re;.spe)nel  te)  ele;bte)rs’ 
e;e)nce;rns. 

(m)  Provider  records.  A  ])re)viele;r  shall 
prepare;  anel  retain  re;e;e)rels  that  enable; 
the;  llniteel  State;s  Trustee;  to  evaluate 
whe;therthe  provieler  is  providing 
effee:tive  in.strue:tie)n  anel  ae.ting  in 
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comiiliance  with  all  a])])li(:al)le  laws  and 
this  part.  All  records,  including 
docinuents  hearing  original  signatures, 
.shall  hii  maintained  in  either  hard  copy 
form  or  electronically  in  a  format  widely 
availahle  commercially.  Records  that  the 
provider  .shall  j)repar(!  and  retain  for  a 
mininmm  of  two  years,  and  permit 
review  of  hv  the  llnitcul  Stales  Trnstiu: 
upon  re(|nest.  shall  include: 

(1)  Upon  the  tiling  of  an  application 
for  probationary  approval,  all 
information  reejne.sted  hv  tin;  United 
States  Trustee  as  an  estimate,  projected 
to  the  end  of  the  j)rol)ationarv  period,  in 
the  form  retpiested  by  the  United  States 
1'rnstee: 

(2)  After  probationary  or  animal 
a])i)rovat.  and  for  so  long  as  the  jirovider 
remains  on  the  ajijiroved  list,  semi¬ 
annual  reports  of  historical  data  (for  the 
periods  ending  June  80  and  December 
81  of  each  year),  of  the  type  and  in  the 
form  reipiested  hv  the  United  States 
Trustee:  these  reports  shall  he  submitted 
within  80  days  of  the  end  of  the 
applicable  periods  siiecified  in  this 
paragraph: 

(8)  Records  concerning  the  delivery  of 
.services  to  debtors  with  limited  Fnglish 
proficiency  and  sjiecial  needs,  and  to 
liearing-impaired  debtors,  including 
records: 

(i)  t)f  the  nnmher  of  such  debtors,  and 
the  methods  of  delivery  used  with 
respect  to  such  debtors: 

(ii)  Of  which  languages  are  offered  or 
re(|ne.sted.  and  the  tvjie  of  language 
support  used  or  reipiested  hv  such 
debtors  (e.g.,  hilingnal  instructor,  in- 
person  or  telephone  interpreter, 
translated  Web  instruction): 

(iii)  Detailing  the  jirovider's  provision 
of  .services  to  such  debtors:  ancl 

(iv)  Supporting  any  justification  if  the 
jirovider  did  not  provide  services  to 
such  debtors,  including  the  nnmher  of 
debtors  not  .served,  the  languages 
involved,  and  the  nnmher  of  referrals 
provided: 

(4)  Records  concerning  the  delivery  of 
an  instructional  course  to  debtors  for 
free  or  at  reduced  rates  based  upon  the 
debtor's  lack  of  ability  to  pav.  including 
records  of  the  mnnl)(!r  oi  debtors  for 
whom  the  provider  waived  all  of  its  fees 
under  .'j8.84(l))(l  )(i).  the  mimlxir  of 
debtors  for  whom  the  ])rovid(;r  waived 
all  or  part  of  its  fees  under 
S  .'i8.84(h)(l)(ii).  and  the  nnmher  of 
debtors  for  whom  the  provider 
voluntarily  waived  all  or  part  of  its  lees 
under  S  .'58. 84(c): 

(.'))  Records  of  comi)laints  and  tin; 
provider's  respon.ses  thereto: 

(8)  Records  that  (mahle  the  provide;!’  to 
verify  the  authenticity  of  certifit;ate.s 
their  d(;l)tor.s  file  in  l)ankrn])tcy  cases: 
and 


(7)  Records  that  enable  tin;  |)rovider  to 
issue;  re;plae:e;me;nt  e:e;rtifie;ate;s. 

(n)  Additinnul  iiiininunu 
mndiviiK^nts.  A  pre)viele;r  shall: 

(1)  Rreeviele  re;e:e)rels  te)  the;  Unit(;el 
State;s  Trn.ste;e;  ni)e)n  re;eine;st: 

(2)  ('.eueperate  with  the;  Unite;el  .State;s 
Trnste;e;  hv  alleewing  se:he;elnle;el  anel 
nn.se:he;einleel  een-site;  visits.  e:e)mplaint 
inve;stigatie)ns,  e)r  e)the;r  re;vie;ws  e)f  the; 
provieie;r's  einalifie:atie)ns  te)  he;  an 
iipj)re)veel  ])re)viele;r: 

(8)  (;e)e)])e;rate;  with  the;  Unite;el  State;s 
Trn.ste;e;  by  pre)mptly  re;sj)e)neling  te) 
eine;.stie)ns  e)r  ine]nirie;s  fre)m  the;  Uniteel 
.State;.s  Trnste;e;: 

(4)  Assi.st  the;  Uniteel  States  Trnsti;e;  in 
ielentifving  anel  investigating  sn.s|)e;e:te;el 
franel  anel  abuse  by  anv  j)artv 
participating  in  the;  in.strne:tie)nal  ce)nrse 
or  bankrnpte:y  ])re)e:e.ss: 

(.'ll  'Dike  ne)  at:tie)n  that  we)nlel  limit, 
inhibit,  or  prevent  a  ele;bte)r  ire)m 
bringing  an  ae:tion  or  e:l;iim  for  elamages 
against  a  pre)viele;r,  as  i)re)viele;el  in  11 

U.S.C.  ni(g)(2): 

(8)  Refer  ele;bte)r.s  .se;e;king  an 
instrne:tie)nal  e:e)nrse  e)nly  te;  ])re)viele;rs 
that  have;  be;en  appre)ve;el  by  a  Unite;el 
.State;s  Trnste;e;  te)  pre)viele;  .sne:h  se;rvie:e;s: 

(7)  (;e)mply  witli  the  Unite;ei  State;s 
Trnste;e;'s  elire;e:tie)n.s  e)n  a|)|)re)ve;el 
aelve;rtising,  inclneling  witlie)nt 
limitatie)!!  the)se;se;t  fe)rth  in  Appe;nelix  A 
te)  the;  a|)|)lie::itie)n: 

(8)  Ne)t  eli,se:le)se;  e)r  ])re)viele  te)  :i  e:re;etit 
re;|)e)rting  agene:y  any  infe)rmatie)n 
e:e)ne:erning  whe;the;r  a  ele;hte)r  has 
re;e:e;ive;el  e)r  se)nght  in.strne:tie)n 
e:e)ne:erning  pe;r.se)nal  finane:ial 
manage;me;nt  from  a  pre)vieler: 

(8)  Ne)t  expe),se;  the  de;bte)r  te) 
e:e)nnne;rcial  aelvertising  as  jjart  e)f  e)r 
elnring  the  elehte)r's  re;e:eipt  of  an 
instrnctie)nal  course,  anel  ne;ver  marke;t 
e)r  .sell  financial  pre)elne:t.s  e)r  .servie;e;s 
elnring  the  in.strnctie)nal  e:e)nr.se; 
pre)viele;ei.  he)we;ver,  this  pre)vi.sie)n  eie)e;s 
ne)t  prohibit  a  ])re)vieter  fre)m  gene;rallv 
elise:ns.sing  all  available  finane:lal 
])re)elncts  anel  services: 

(10)  Ne)t  sell  information  abe)nt  any 
ele;btor  to  any  thirel  j)artv  witheait  the; 
elehte)r's  prieer  writle;n  ])e;rmi.ssie)n: 

(11)  (ieemply  with  the  r(;einire;me;nt.s 
elsewhere;  in  this  part  e:e)ne:e;rning  fe;e;.s 
fe)r  the;  in.strne:tie)nal  conr.se  anel  fe;e; 
wjiiver  pe)lie:ie;s:  anel 

(12)  (]e)mply  with  the;  re;e]nire;me;nt.s 
e;l.se;whe;re;  in  this  ])art  e:e)ne:erning 
certifie:ates. 

§  58.34  Minimum  requirements  to  become 
and  remain  approved  providers  relating  to 
fees. 

(a)  If  a  f(;e;  fe)r.  e)r  re;lating  te).  an 
instrne.’tienial  e:onr.se  is  e:harge;el  by  a 
proviele;r,  .sne:h  fe;e;  shall  be  re;a.se)nable: 

(1 )  A  fee  e)f  S.*)!)  e)r  le;.s.s  for  an 
instnu'.tional  ce)nr.se  is  presnmeel  te)  be; 


re;a.se)nable;  anel  a  ])re)viele;r  ne;e;el  ne)t 
e)btain  ])rie)r  a])i)re)val  e)f  the  Uniteel 
Stales  Trustee  te)  e:harge  .sne:h  a  fee;: 

(2)  A  fee;  e;xe:e;e;eling  .$.'50  fe)r  an 
instrne:tie)nal  e:e)nr.se;  is  ne)l  pre;.snme;el  te) 
be;  re;ase)nable;  anel  a  pre)viele;r  must 
e)btain  ])rie)r  appre)val  fre)m  the;  Uniteel 
States  'i'rn.ste;e  te)  e:harge;  .sne:h  a  fe;e;.  The 
pre)viete;r  t)e;ar.s  the;  bnrelen  e)f 
e;stat)li.shing  that  its  pre)pe)se;el  fee  is 
re;ase)nable;.  At  a  minimum,  the;  ])re)viele;r 
must  eleme)n.strate  that  its  e:e).st  ie)r 
eie;live;ring  the  instrne:tie)nal  e:onrse; 
jn.stifie;.s  the;  fee;.  A  j)re)viele;r  that 
previe)nsly  re;e:e;iveel  ])ermissie)n  te) 
e:harge;  a  higher  fe;e  neeel  ne)t  reapply  fe)r 
j)e;rmi.ssie)n  te)  e:harge;  that  fee  elnring  the 
pre)viele;r'.s  annual  review.  Any  new 
re;eine;st.s  fe)r  permission  to  charge  ine)re 
than  previe)nsly  ap])re)ved,  he)wever. 
nuKst  be  snbmitteel  te)  EOUST  for 
apjjroval:  and 

(8)  The  Uniteel  State;.s  Trn.stee;  shall 
re;view  the  ame)nnt  e)f  the;  fee;  .set  forth  in 
])aragraph.s  (a)(1)  anel  (2)  e)f  this  .see:tie)n 
e)ne;  year  after  the  e;ffee:tive  date  e)f  this 
part  anel  then  ])e;rie)elie:ally,  but  ne)l  le;.ss 
fre;e]ne;ntly  than  eve;rv  four  ye;ars.  te) 
ele;te;rmine  the  re;<i.se)nable;ne;s.s  e)f  the;  fee. 
Fe;e;  ameeimts  anel  anv  re;vi.sie)ns  the;re;te) 
shall  he  eletermineel  by  e:nrre;nt  e:e)sts. 
using  a  metheeel  e)f  analysis  e:e)nsi.sle;nt 
with  wielely  ae:e:e;])te;el  iie:e:e)nnting 
prine:ii)le;s  anel  prae:tie:e;s.  anel  e:ale:nlate;el 
in  ae:e:e)relane:e;  with  the;  pre)vi.sie)ns  e)f 
fe;ele;ral  liiw  as  applie:at)le;.  Fe;e;  ame)nnts 
anel  anv  re;visie)ns  lhe;re;te)  shall  be; 
pnblishe;el  in  the;  Federal  Register. 

(b)(1)  A  pre)viele;r  shall  waive  the  fee 
in  whole  e)r  in  part  whenever  a  elehte)r 
ele;me)n.strate;s  a  lae:k  e)f  ability  te)  ])av  the 
fee. 

(i)  A  elebtor  presumptively  lae:k.s  the 
ability  to  ])ay  the  fee  if  the  eie;ble)r's 
hon.sehe)ld  e:nrre;nt  ine:e)me;  is  le;.s.s  than 
1.'5()  pe;re:e;nt  e)f  the  ])overty  gnielelines 
npelateel  pe;rioelie:ally  in  the  Federal 
Registe;r  l)y  the  U.S.  De;partme;nt  of 
Health  anel  Human  Se;rvice;s  nnele;r  the 
iuitlujrity  of  42  U.S.C.  0002(2).  as 
aeljnste;d  fre)m  time  to  time,  fe)r  a 
honseheelel  e)r  family  e)f  the;  size  inve)lve;el 
in  the  fe;e;  el(;terminatie)n. 

(ii)  The  pr(;.snmption  shall  be; 
re;bntte;el.  anel  tbe  ])re)viele;r  may  e:harge 
the;  elebte)!’  a  re;elne:e;el  fee,  if  the;  |)re)viele;r 
elete;rmine;s.  baseel  e)n  ine:ome; 
infe)rmatie)n  the;  elebteer  submits  te)  the; 
|)re)viele;r,  that  the;  elebte)!’  is  able  te)  ])av 
the;  fee  i!i  a  reeh!e:e;el  a!ne)nnt.  Ne)thing  in 
this  s!ib.se;e:tie)!i  re;(p!i!’e:.s  a!i  ])!’e)viele;!’  te) 
charge;  a  fee;  te)  eie;bte)!’s  whe)se  he)n.se;he)lel 
ine:e)!!ie  exe:e;e;el.s  the  a!ne)!!nt  set  fe)!’lh  i!i 
|)a!’ag!’a])h  (b)(1)(i)  e)f  this  .se;e:tie)!i,  or 
whe)  are  able;  te)  ele;!ne)!i.st!’ate  ability  te) 
j)ay  t)a.se;d  e)!i  i!ice)!!ie  as  ele;.se:!’ibe;el  iei 
this  .snh.se;e:tie)n. 

(iii)  A  proviele;!’  shall  eli.scle).se;  its  fee 
pe)lie:y,  ieiclneling  the  e;!’iteria  e)!i  which 
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it  relies  in  deterinining  a  debtor’s 
eligibility  for  nKluced  lees,  and  tbe 
])rovid(!r’s  policy  for  collecting  fe(!S 
pursuant  to  ])aragra]jb  (b)(l)(ii)  of  this 
.section,  in  accordance  with 
§ri8.33(k)(2). 

(2)  The  United  States  Trustee  shall 
review  the  basis  for  the  mandatory  fee 
waiv(!r  ])olicv  set  forth  in  ])aragraph 
(t))(1)  of  this  .s(;ction  one  yauir  after  the 
effective  date  of  this  part  and  then 
piM’iodically.  hut  not  l(;ss  frecpientlv 
than  ev(;rv  four  years,  to  determine  the 
impact  of  that  fee  waiv(!r  j)olicy  on 
debtors  and  |)roviders.  Any  revisions  to 
the  mandatory  fee  waiver  ])olicy  set 
forth  in  ])aragra])h  (h)(1)  of  this  s(!ction 
shall  he  |)nhli.shed  in  the  Federal 
Register. 

(c)  Notwithstanding  the  requirements 
of  jjaragraph  (h)  of  this  section,  a 
lu'ovider  also  may  waive  fees  based 
upon  other  considerations,  including, 
hut  not  limited  to; 

(1)  The  debtor’s  net  worth; 

(2)  The  percentage  of  the  debtor’s 
income  from  government  assistan(;e 
programs: 

(3)  Whether  the  debtor  is  niceiving 
pro  hono  legal  services  in  connection 
with  a  t)ankrn])tcy  case:  or 

(4)  If  the  combined  current  monthly 
income,  as  defined  in  11  U.S.U. 

101  (lOA),  of  the  (kihtor  and  his  or  her 
s])ouse,  when  multi])lied  times  twelve, 
is  e(|iial  to  or  less  than  the  amounts  .set 
forth  in  11  U.S.C:.  707(h)(7). 

(d)  A  ])rovider  shall  not  recpure  a 
debtor  to  ])urchase  an  instructional 
conr.se  in  connet:tion  with  the  ])urchase 
of  any  otlnu'  servic;e  offei  ed  by  tin; 
provider. 

(e)  A  provider  who  is  also  a  chapter 
13  standing  tru.stee  mav  onlv  jirovide 
the  instructional  course  to  debtors  in 
cases  in  which  the  trustee  is  a])j)ointed 
to  ser\'e  and  may  not  charge  any  fee  to 
those  debtors  for  the  instructional 
cour.se.  A  standing  cha])ter  13  trustee 
may  not  r(;(inire  debtors  in  cases 
administered  by  the  trustee  to  obtain  tin; 
instructional  cour.se  from  the  trustee. 
l';m])lovees  and  affiliates  of  the  standing 
trustee  are  also  hound  hv  the  restrictions 
in  this  section. 

§58.35  Minimum  requirements  to  become 
and  remain  approved  providers  relating  to 
certificates. 

(a)  An  a])i)roved  provider  shall  send 
a  certificate  oidy  to  tin;  debtor  who  took 
and  completed  the  in.strnctional  coursi;, 
excejjt  that  an  approved  provider  shall 
instead  .send  a  certificate  to  the  attornev 
of  a  debtor  who  took  and  comj)leted  an 
instructional  cour.se  if  the  debtor 
sp(;cifically  directs  tin;  provider  to  do 
.so.  In  lien  of  .sending  a  certificate  to  the 
debtor  or  the  debtor’s  attornev,  an 


a])])roved  |)rovider  may  notifv  the 

ai) j)ropriate  bankruptcy  court  in 
acc:ordance  with  the  F(;deral  Roles  of 
bankruptcy  Procedure  that  a  debtor  has 
comi)let(;d  the  in.strnctional  course. 

(h)  An  approved  i)rovider  shall  send 
a  c(;rtificat(;  to  a  debtor,  or  notifv  the 
a])])ropriate  bankruptcy  court  in 
accordance  with  tin;  Federal  Rides  of 
bankruptcy  Procedure,  that  a  debtor  has 
completed  the  in.strnctional  course  no 
later  than  three  hnsiness  days  after  the 
debtor  com])leti;d  an  in.strnctional 
course  and  aft(;r  completion  of  a  debtor 
course  evaluation  form  that  evaluates 
the  (;ffectivene.s.s  of  the  instructional 
course.  The  ap})roved  jirovider  shall  not 
withhold  the  issuanci;  of  a  certificate  or 
notice  of  course  completion  to  the 

aj) j)ropriate  bankruptcy  court  because  of 
a  debtor’s  failure  to  submit  an 
evaluation  form,  though  the  provider 
should  make  reasonable  effort  to  ensure 
that  debtors  complete  and  submit  cour.se 
evaluation  forms. 

(c)  If  a  debtor  has  com])leted 
instruction,  a  jirovider  may  not 
withhold  certificate  issuance  or  notice 
of  course  conqiletion  to  the  appropriate 
hankriqitcy  court  for  any  reason, 
including,  without  limitation,  a  debtor’s 
failure  to  obtain  a  passing  grade  on  a 
{luiz,  examination,  or  test.  A  provider 
may  not  consider  in.strnctional  .servic(;.s 
incomplete  ha.sed  solely  on  the  debtor’s 
failure  to  pay  the  fei;.  Although  a  test 
mav  hi;  incorporated  into  the 
curricnlmn  to  evaluate  the  effectiveness 
of  the  course  and  to  ensure  that  the 
course  has  been  completed,  the 
ai)])roved  provider  cannot  denv  a 
certificate  to  a  debtor  or  notice  of  course 
completion  to  the  approjiriate 
bankruptcy  court  if  the  debtor  has 
conqileted  the  course  as  designed. 

(d)  An  approved  provider  shall  issue 
certificates  only  in  tin;  form  approved 
by  the  United  States  Trustee,  and  shall 
generate  the  form  using  the  Certificate 
(Generating  .System  maintained  by  the 
United  .States  Tru.stee,  except  under 
exigent  circumstances  with  notice  to  the 
United  .Stat(;s  Tru.stee. 

(e)  An  ap])roved  jirovider  shall  have 
sufficient  computer  capabilities  to  i.ssue 
certificates  from  the  United  .States 
Trn.stee’s  Certificate  (Generating  .System. 

(f)  An  a])])roved  provid(;r  shall  issue 

a  certificate,  or  jirovide  notice  of  course 
completion  to  thi;  aiiprojuiate 
bankruptcy  court  in  accordance  with  tin; 
Federal  Rules  of  bankruptcy  brocedure, 
with  resjiect  to  each  debtor  who 
completes  an  instructional  course. 
.Spou.ses  receiving  an  in.strnctional 
course  jointlv  shall  each  receive  a 
certificate  or  notice  of  course 
com])letion  to  the  appro|)riate 


hankrujjtcy  court  shall  he  made  for  both 
individuals. 

(g)  An  approved  provider  shall  issue 
a  rei)lacement  certificate  to  a  debtor 
who  reipiests  one. 

(h)  Only  an  authorized  officer. 
,sup(;rvi.sor  or  employee  of  an  approved 
jirovider  shall  i.ssui;  a  certificate,  or 
provide  notice  of  course  compl(;tion  to 
the  a])proj)riate  hanknqitcy  court,  and 
an  approved  provider  shall  not  transfer 
or  delegate  authority  to  i.ssui;  a 
certifiiate  or  jirovide  notice  of  course 
conqiletion  to  any  other  entity. 

(i)  An  approved  provider  shall 
implement  internal  controls  .suffic.ient  to 
prevent  unauthorized  issuance  of 
certificates. 

(j)  An  ajqjroved  provider  shall  ensure 
the  signature  affixed  to  a  certificate  is 
that  of  an  officer,  supervisor  or 
ein])lovee  authorized  to  i.ssue  the 
certifiiate.  in  accordance  with 
jiaragraph  (h)  of  this  section,  which 
signature  shall  he  either: 

(1)  An  original  signature:  or 

(2)  In  a  format  approved  for  electronic 
filing  with  the  court  (most  tvpicallv  in 
the  form  /s/  name  of  instructor). 

(k)  An  approved  provider  shall  affix 
to  the  certificate  the  exact  name  under 
which  the  ap])roved  provider  is 
incorporated  or  organized. 

(l)  An  ap|)roved  provider  shall 
identifv  on  the  certificate: 

(1)  'file  s])ecific  federal  judicial 
district  requested  by  the  debtor: 

(2)  Whether  an  instructional  conr.si; 
was  provided  in  per.son,  hv  tele|)hone  or 
via  the  Internet; 

(3)  The  date  and  time  (including  the 
time  zone)  when  instructional  services 
were  completed  hv  the  debtor:  and 

(4)  The  name  of  the  instructor  that 
provided  the  in.strnctional  cour.se. 

(m)  An  approved  provider  shall  affix 
the  debtor’s  full,  accurate  name  to  the 
certifii  ate.  If  the  instructional  cour.se  is 
obtained  by  a  debtor  through  a  duly 
authorized  representative,  the  certificate 
shall  also  .set  forth  the  name  of  the  legal 
representative  and  legal  capacity  of  that 
rejiresentative. 

§  58.36  Procedures  for  obtaining  final 
provider  action  on  United  States  Trustees’ 
decisions  to  deny  providers’  applications 
and  to  remove  approved  providers  from  the 
approved  list. 

(a)  riie  United  .States  Tru.stee  shall 
remove  an  approved  provider  from  the 
approved  list  whenever  an  a])pro\'ed 
])rovidi;r  requests  its  removal  in  writing. 

(h)  The  United  .States  'I’ru.stee  may 
issue  a  decision  to  remove  an  approved 
lirovider  from  the  a])])roved  list,  and 
thereby  terminate  the  a])j)roved 
provider’s  authorization  to  ])rovide  an 
instructional  cour.se.  at  any  time. 
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(c)  The  United  Stales  Tru.stiu;  may 
issue  a  decision  to  deny  a  provider's 
application  or  to  remove  a  provider 
from  the  a])proved  list  wlumever  the 
United  States  Trustee  determines  that 
the  |)rovider  has  failed  to  complv  with 
the  standanls  or  recpunMnents  s|)ecilied 
in  T1  U.S.C.  Til.  this  |)art.  or  the  terms 
und(!r  which  tlie  United  .States  Trn.stec* 
designated  it  to  act  as  an  a|)proved 
|)rovider.  including.  l)nt  not  limitiul  to. 
finding  anv  of  the  following: 

(1)  If  any  entitv  has  suspended  or 
revoked  the  jirovider's  license  to  do 
husiness  in  any  jurisdiction;  or 

(2)  Any  United  .States  district  court 
has  removed  the  provider  under  11 
U..S.r,.  111(e). 

(d)  The  United  .States  Trn.stee  shall 
provide  to  the  provider  in  writing  a 
notice  of  anv  decision  either  to: 

(1)  Deny  the  provider's  application;  or 

(2)  Remove  the  provider  from  the 
approved  list. 

(e)  Tlie  notice  shall  state  the  rea.son(s) 
for  the  (hicision  and  shall  reference  any 
documents  or  communications  relied 
n|)on  in  reaching  the  denial  or  removal 
decision.  To  the  extent  authorized  hy 
law.  the  United  .States  Trustee  shall 
provide  to  the  provider  co])ie.s  of  anv 
such  docnments  that  were  not  suiiplied 
to  the  United  .States  Trustee  hy  the 
provider.  The  notice  shall  he  simt  to  the 
jirovider  hy  overnight  courier,  for 
delivery  the  next  business  dav. 

(f)  Except  as  provided  in  paragraph 
(h)  of  this  section,  the  notice  shall 
advise  the  jirovider  that  the  denial  or 
nmioval  decision  shall  become  final 
agency  action,  and  unreviewahle.  unless 
the  provider  siihinits  in  writing  a 
recpiest  for  review  hv  the  Director  no 
later  than  21  calendar  davs  from  the 
date  of  the  mitice  to  the  j)rovider. 

(g)  Except  as  provided  in  paragrajih 

(h)  of  this  section,  the  decision  to  denv 
a  proviiler's  application  or  to  remove  a 
provider  from  the  apjiroved  list  shall 
take  effect  u|)on; 

(1)  The  exj)iration  of  the  jirovider's 
time  to  seek  review  from  the  Director,  if 
the  provider  fails  to  timelv  seek  review 
of  a  denial  or  removal  decision:  or 

(2)  The  issuance  hv  the  Director  of  a 
final  decision,  if  the  |)rovider  timelv 
.seeks  such  review. 

(h)  The  United  .States  Trustee  may 
provide  that  a  decision  to  remove  a 
provider  from  the  approved  list  is 
effective  immediately  and  deny  the 
provider  the  right  to  provide  an 
instructional  course  whenever  the 
United  .States  Trustee  finds  any  of  the 
factors  set  forth  in  paragrajihs  (c)(1)  or 
(2)  of  this  section. 

(i)  A  provider's  reipiest  for  review 
shall  he  in  writing  and  shall  fnllv 
describe  why  the  provider  di.sagrees 


with  the  denial  or  nanoval  decision,  and 
shall  h(!  accom])anied  hy  all  docnments 
and  materials  the  ])rovider  wants  the 
Director  to  consider  in  niviewing  tin* 
denial  or  removal  decision.  The 
])rovider  shall  send  the  original  and  one 
co])y  of  the  reipiest  for  review,  including 
all  accompanying  documents  and 
materials,  to  the  Office  of  tin;  Director 
hy  overnight  courier,  for  delivery  the 
next  hnsine.ss  dav.  To  In;  timelv.  a 
reipiest  for  review  shall  he  received  at 
the  Office  of  the  Director  no  latiir  than 
21  calendar  days  from  the  date  of  the 
notice  to  the  jirovider. 

(j)  The  United  .States  Trustee  shall 
have  21  calendar  days  from  the  date  of 
the  provider's  reipiest  for  review  to 
submit  to  the  Director  a  written 
re,s]K)nse  regarding  the  matters  raised  in 
the  provider's  reijuest  for  review.  The 
United  .States  Trn.stee  shall  ])rovide  a 
co])y  of  this  res])on.se  to  the  provider  hv 
overnight  courier,  for  delivery  the  next 
hnsine.ss  day. 

(k)  The  Director  may  .seek  additional 
iiddrmation  from  any  party  in  the 
manner  and  to  the  extent  the  Director 
deems  a|)|)ropriate. 

(l)  In  reviewing  the  decision  to  denv 
a  jirovider's  a])j)lication  or  to  remove  a 
])rovider  from  the  a])proved  li.st.  the 
Ilirector  shall  determine: 

(1)  Whether  the  denial  or  removal 
decision  is  su])ported  hy  the  record;  and 

(2)  Whether  tlie  denial  or  removal 
decision  constitutes  an  appropriate 
exerc:ise  of  di.scretion. 

(m)  Excejit  as  jirovided  in  jiaragraph 

(n)  of  this  .section,  the  Director  shall 
issue  a  final  decision  no  later  than  (it) 
calendar  days  from  the  receipt  of  the 
provider's  recjnest  for  review,  unless  the 
jirovider  agrees  to  a  longer  |)eriod  of 
time  or  the  Director  extends  the 
deadline.  The  Director's  final  decision 
on  the  ])rovider's  re(|ue.st  for  review 
shall  constitute  final  agency  action. 

(n)  Whenever  the  United  .States 
Trustee  ])rovides  under  jiaragraph  (h)  of 
this  section  that  a  decision  to  remove  a 
Jirovider  from  the  ajijiroved  list  is 
effective  immediately,  the  Director  shall 
issue  a  written  decision  no  later  than  l.'i 
calendar  days  from  the  receijit  of  the 
jirovider's  recjnest  for  review,  unless  the 
Jirovider  agrees  to  a  longer  jieriod  of 
time.  The  decision  .shall: 

(1 )  He  limited  to  deciding  whether  the 
determination  that  the  removal  decision 
should  take  effect  immediatelv  was 
sujijiorted  liy  the  record  and  an 
ajijirojiriate  exercise  of  discretion; 

(2)  Uonstltute  final  agency  action  onlv 
on  the  issue  of  whether  the  removal 
decision  should  take  effect  immediately; 
and 

(3)  Not  constitute  final  agency  action 
on  the  ultimate  issue  of  whether  the 


Jirovider  should  he  removed  from  the 
ajijiroved  list;  after  issuing  the  decision, 
the  Director  shall  issue  a  final  decision 
by  the  deadline  set  forth  in  jiaragrajih 
(m)  of  this  section. 

(o)  In  reaching  a  decision  under 
jiaragrajihs  (m)  or  (n)  of  this  section,  the 
IJirector  may  sjiecifv  a  jierson  to  act  as 
a  reviewing  official.  The  reviewing 
officiaTs  duties  shall  he  sjiecified  hy  the 
Director  on  a  case-liv-case  basis,  and 
may  include  reviewing  the  record, 
obtaining  additional  information  from 
the  jiarticijiants,  jiroviding  the  Director 
with  written  recommendations,  and 
such  other  duties  as  the  Director  shall 
jire.scrilie  in  a  jiarticular  case. 

(ji)  A  Jirovider  that  files  a  reijnest  for 
review  shall  hear  its  own  costs  and 
exjienses,  including  coun.sel  fees. 

(q)  When  a  decision  to  remove  a 
Jirovider  from  the  ajijiroved  list  takes 
effect,  the  jirovider  shall; 

(1)  Immediately  cease  jiroviding  an 
instructional  course  to  debtors; 

(2)  No  later  than  three  husiness  days 
after  the  date  of  removal,  send  all 
certificates  to  all  debtors  who  comjileted 
an  instructional  course  jirior  to  the 
Jirovider's  removal  from  the  ajijiroved 
list:  and 

(3)  No  later  than  three  business  days 
alter  the  date  of  removal,  return  all  fees 
to  debtors  who  hail  jiaid  for  an 
instructional  c:ourse.  hut  had  not 
comjiletely  received  the  instructional 
course. 

(r)  A  Jirovider  must  exhaust  all 
administrative  remedies  before  .seeking 
redre.ss  in  any  court  of  comjietent 
jurisdiction. 

Dated:  I'liliniury  14.  2013. 

(dineril  ).  White  III, 

Director.  H.wciitiw  Office  for  Lhiitcd  Slates 
'rrustees. 

|FK  Doc.  2()i:i-()4:«)4  Filed  iini| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  No.  USCG-2013-0128] 

PIN  1625-AAOO 

Safety  Zone;  MA/  XIANG  YUN  KOU  and 
MODU  NOBLE  DISCOVERER; 
Resurrection  Bay,  Seward,  AK 

AGENCY;  Coa.st  Cuard,  DIES. 

ACTION:  Temjiorarv  final  rule. 

summary:  The  Coast  Cmard  is 
establishing  a  temjiorarv  safety  zone  in 
the  navigable  waters,  from  surface  to 
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s(!ah(Hl.  around  the  Motor  Ve.ssel  (M/V) 
XIANG  YDN  KOIJ  and  the  Mol)ile 
onshore  Drilling  Unit  (MODI))  NOBLE 
DlS(X)V'liRl'iR  with  a  planiKul  transit 
tlirongh  Resurrection  Bay.  The 
tein|)orary  safety  zone  will  en(:oini)a.ss 
the  navigable  waters  within  a  .500  van! 
radius  of  the  MODI  I  NOBLE 
DI.S(X)Vl'iRER  from  dock  to  loading  in 
R(!suiTe(;tion  Bay,  .Seward.  Alaska,  onto 
the  transport  shi])  M/V  XIANG  YUN 
KOIJ.  and  during  the  vessels  intended 
route  through  Resurrection  Bay.  The 
])ur])ose  of  the  safety  zone  is  to  protect 
the  ])ersons  and  vessels  from  the 
inherent  dangers  of  towing,  loading,  and 
trans])ort  opta  ations  of  the  MODI  I 
NOBLE  DISCXIVERER. 

DATES:  This  rule  is  eff(;ctive  with  actual 
notice  from  March  1. 2013  until  March 
14.  2013.  This  rule  is  effective  in  the 
Gor/e  oj  I  B(i‘>iil(iiions  from  March 

14.  2013  until  March  15.  2013. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  IJ.SGG- 
2013-0128  and  are  available  online  by 
going  to  ]itti)://\\’\\  \v.regul(iti()ns.}>()v, 
inserting  U.SGG-2013-0128  in  tbe 
“Keyword”  box.  and  then  clicking 
".S(!arcb.’'  (Xick  on  Oj)en  Docket  Folder 
on  the  line  associated  with  this 
ruhanaking.  You  may  al.so  visit  the 
Docket  Manag(anent  Facility  in  Room 
\V1 2-140  on  the  ground  floor  of  tb(! 
D(!partment  of  Transportation  West 
Building,  1200  N(!w  jersey  Avenue  .SE.. 
Washington,  D('.  20590.  between  9  a.m. 
and  5  ]).m.,  Monday  tbrongb  Eridav. 
except  Ecahiral  holidays. 

FOR  FURTHER  tNFORMATION  CONTACT:  LT 
Nathan  Menefee.  II. .S.  Goast  Guard. 
.S(a:tor  Anchorage.  Assistant  Ghief. 
Insijections  Division;  telephone  907- 
271-0707.  email 

N(ilhan.S.Mennfefi@usco.nul.  If  yon 
have  {jue.stions  on  viewing  the  docket, 
call  Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telephone  202-300- 
9820. 

SUPPLEMENTARY  INFORMATtON: 

Table  of  Acronyms 

tit  I.S  Il{;|)iirlin(ail  of  I  loineliiiul  .Seciiritv 

V\i  I'luUaal  Rcigister 

NORM  Notice  of  l5'o|)()S(;(l  Ruhanaking 

A.  Regulatory  Information 

The  Goa.st  Guard  is  issuing  this 
tem])orary  final  rule  without  ])rior 
notice  and  opportunity  to  comment 
])ursuant  to  autboritv  und(!r  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  11..S.G.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  op])ortunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  proc:edure.s  are 
“impracticable,  unnecessary,  or  contrary 


to  the  public  interest.”  Under  5  IJ.S.G. 
553(b)(B),  tbe  Goast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice;  of  jjropo.sed  rulemaking  (NPRM) 
with  respee:t  to  this  rule  becau.se  doing 
so  would  be  im|)racticable.  The  Goa.st 
Guard  was  given  insufficient  prior 
notice  by  the  MODIJ  operator  that 
towing  was  neces.sary,  and  as  such,  it  is 
im])racticable  to  und(;rtake  notit:e  and 
comment.  Immediate  action  is  n(;eded  to 
])rotect  bnman  life.  pro])ertv,  and  the; 
envireannent  fre)m  ])e)s.sible  tampering, 
e:e)lli.sie)n.s,  allisions,  e)il  spills,  anel 
re;le;ase;,s  eluring  this  transit. 

Ee)r  similar  re;ase)ns.  nnele;r  5  II..S.G. 
553(el)(3),  the:  Ge)a.st  Guarel  finels  that 
ge)e)el  e:au.se;  e;xi.st.s  for  making  this  rule 
e:ffe;e;tive:  le;.s.s  llum  30  elays  after 
publie:ation  in  tbe;  Federal  Register 
be;e;au.se  immeeliate  aedion  is  neeeleel  to 
minimize:  pe)tential  elanger  te;  the  ])ublic 
eluring  the  event. 

B.  Basis  and  Purpose 

rbe  Goiist  Guarel  pre)])e)se;.s  the; 
e;.stablishme;nt  e)f  a  te;m])e)rarv  .safe;tv 
zone;  are)unel  the;  M/V  XIANG  YUN  KGU 
anel  MODII  NOBLE  DLS(X)VERER  while; 
te)wing.  le)<ieling,  anel  tnmspenting  in 
a])])re)xiimite;  ])ositie)n  lat.  (i(U0(i'3()" 

Ne)rth  anel  le)ng.  149°24'()()"  West  in 
Re;surre;e:tie)n  Bay,  yXbiskii,  anel  tbre)iigb 
Re;surre;e:tie)n  Bav,  Alaska.  Tbe;  Ge)a,st 
Guiirel  be;lie;ve;s  a  .safe;fy  ze)ne;  is  ne;e;ele;el 
bei.seei  e)n  tbe;  signifieiant  number  e)f 
pe;rse)n.s,  ve;.sse;ls,  anel  aedivities  inveelveel 
to  te)w  iinel  le)ael  the;  MODI)  NOBLE 
D1.S(X)VERER  anel  has  eletermineel  that 
it  is  highly  likelv  that  anv  tam])e;ring, 
e:e)lli.sie)n.  allisieni,  or  in;il)ility  te; 
ielentifv,  me)nite)r  e)r  mitigate  perseens. 
vessels,  anel  any  aelditie)nal  hazarels  that 
might  he;  ene:e)nnte;re;el  e:e)ulel  re;sult  in  a 
hazarele)u.s  situatiem. 

The  leeaeling  of  the  MODII  NOBLE 
DLSCX)VERER  ahe)arei  the  M/V  XIANG 
YUN  KOU  is  a  ce)mi)lex  o])eration 
involving  multiple  a.ssist  ve;.ssel.s 
maneuvering  in  close  preeximity  to  eae;h 
e)the;r.  The  ve.ssels  lnve)lve;el  in  the 
le)aeling  anel  transj)e)rtatie)n  operation 
must  he;  able  to  safelv  me)ve:  areeunel  the; 
M/V  XIANG  YUN  KOU  anel  MODI! 
NOBLE  DLSGOVERER  eluring  the: 
e)])e;ratie)n  witheent  im])e;elime;nt. 

G.  Discussion  of  Rule 

Fe)r  the;  re:!ise)ns  stateel  ahe)ve;,  the 
Ge)ast  Gmirel  is  e;.stahli.shing  a  safety  ze)ne: 
in  the;  navigiihle  welters,  freiin  siirface  te) 
se;ahe;el,  within  a  500  varel  reielins  e)f  the; 
M/V  XIANG  YUN  K()U  anel  MODII 
NOBLE  D1.S(X)VERER  while;  le)wing. 
loaeling,  anel  transporting  in  anel 
thre)ugh  Re;.surre;e:tie)n  Bay.  Alaska  fre)m 
Mare:h  1, 2013,  threnigh  Mare:h  15,  2013. 
If  transpeerting  e)pe;ratie)n.s  are 
e;e)mple;te;el.  anel  the;  safedy  zeme;  is 


ele;te;rmine:el  te)  he;  ne)  leenger  ne;e:e:sscirv, 
e:nfe)re;e;me;nt  e)f  the  ze)ne;  will  enel  prieer 
te)  Mciredi  15.  2013. 

1).  Regulatory  Analyses 

We  eieve;le)peel  this  rule;  after 
e:e)n.siele;ring  numereeus  statute;s  anel 
e;xe;e:utive;  eireleers  relateel  te;  rnlemeiking. 
Be;le)w  we;  simnneirize  e)ur  analv.ses 
haseel  em  these  .statute;.s  anel  e;xe;e:utive; 
eirelers. 

1.  licgiilcilorv  Phinning  and  Uaviaw 

This  rule;  is  neit  a  .signifie:ant 
re;gulate)ry  aedie)n  unele;r  se:edie)n  3(1)  eif 
Exe;e;utive;  Oreler  128()().  Re;gulate)ry 
Planning  anel  Re;view,  anel  ele)es  ne)t 
re;e|uire  an  a.s.se;.s.sment  of  potential  e;e)st.s 
anel  benefits  unele;r  .se;edie)n  ()(a)(3)  e)f  that 
Oreler.  The;  Offiex;  of  Miinagement  anel 
Buelget  has  ne)t  revieweel  it  uneler  those: 
Orele;r. 

The  pre)pe)se:el  rule;  is  ne)t  a  .signifie:ant 
re;gulate)ry  aedie)n  elue;  te)  the  minimal 
impaed  this  will  have  on  stanelarel  ve.ssel 
e)pe;ratie)n.s  within  the  viednity  of  transit 
in  the;  welters  e)f  Re;surre;edie)n  Bay, 
.Sewarel,  Alaska,  'fhe  pre)pe).seel  .safe;tv 
zone;  is  ele;.signe;el  te)  alle)w  ves.sels 
transiting  thremgh  the;  are;a  te)  safe;lv 
travel  aronnel  the;  M/V  XIANG  YUN 
KOU  anel  MODI)  NOBLE  DI.S(X)VERER 
eluring  te)wing.  le)aeling  anel  trem.spe)rting 
eiperatieens  withe)ut  inemrring  aelelitieineil 
e:e)st  eir  elelav. 

2.  Impact  on  Snudl  luititics 

Unele;!'  the  Re;gulale)ry  Flexibility  Aed 
(5  U..S.G.  t)01-()12).  we  have  e:e)nsiele;re;el 
whedher  this  rule;  woulel  lieive;  a 
signifieiant  e;e:onomie:  impaed  on  a 
substantial  number  e)f  small  entitie;.s. 

The  term  “small  emtities”  e;e)mpri.se;.s 
small  hu.sine:.s.se;s.  ne)t-fe)r-])re)fit 
e)rganizcitie)ns  that  are  inde;})enelently 
e)wne;el  anel  e)j)e;rate;el  anel  are;  not 
ele)minant  in  their  fielels,  anel 
governmental  juriseliedions  with 
])e)pulatie)ns  eif  le.ss  than  50,000. 

The;  Geeast  Guarel  e;ertifies  uneler  5 
U..S.G.  ()05(h)  that  this  rule;  will  neit  have; 
a  signifie;ant  ee;e)ne)mie:  imj)aed  on  a 
substantial  numhe;r  eif  small  entities. 
This  rule;  wemlel  affe;ed  the;  feillowing 
e;ntitie;s,  seime  eif  whie;h  might  he;  small 
e;ntitie;s:  the;  e)wne;r.s  anel  e)pe;rate)rs  eif 
ve;sse;l.s  inte;neli;ig  tei  transit  threiugh  eir 
anedieir  in  the  transit  reuite;  in 
Re:surn;edie)n  Bav,  Alaska  fremi  Miire:h  2. 
2013.  threnigh  Maredi  15,  2013. 

'fliis  safetv  zone;  will  neit  have  a 
signifieiant  e;e;e)ne)mie:  impaed  on  a 
substantial  number  eif  small  entities  feir 
the;  Iblleiwing  rea.sems:  this  rule  will  he: 
effeedive  feir  a  sheirt  perioel  eif  time,  anel 
enforexnnent  will  enel  eine:e  the  vei.ssels 
have  elejiarted  Reisurreediein  Bay,  Alaska. 
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.7.  Assistanci^  for  Siuoll  Entities 

Under  .sm:tion  2i:i(a)  oi  tlie  Small 
Busine.ss  Regulatorv  Rntorceinent 
Fairness  Act  of  HttHi  (Fnh.  I,.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  ride  so  that  thev  can 
hiilter  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  husinesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Husiness  and  Agriculture 
Regulatorv  Fnforcement  Omhudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  Thi; 
Omhudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  husiness.  If  you 
wish  to  comment  on  actions  hv 
emjilovees  of  the  Uoa.st  Guard,  call  1- 
««K-R'FG-FA1R  (1-888-734-3247).  The 
Goast  Chiard  will  not  ndaliate  against 
small  entities  that  iiuestion  or  com])lain 
ahout  this  rule  or  any  policy  or  action 
of  the  Goast  Guard. 

4.  (Mlloctioii  of  InfoniHilion 

This  rule  calls  for  no  new  collection 
of  information  under  the  I’aperwork 
Reduction  Act  of  lUU.'i  (44  II.S.G.  3.'')()1- 
3.‘)2()). 

r>.  I-'odorolism 

A  rule  has  implications  for  federalism 
under  Fxecntive  Order  13132. 
Fedmalism.  if  it  has  a  substantial  direct 
eff(!ct  on  State  or  local  governments  and 
would  either  pniempt  State  law  or 
impose  a  substantial  dinn;t  cost  of 
compliance  on  them.  We  have  analyzed 
this  mil!  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  fediaalism. 

a.  Pvotost  Activitios 

The  Goast  (niard  respects  the  Fir.st 
Amiiudment  rights  of  iirotesters. 
I’rotesters  ari!  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  prote.st  activities  so  that  your 
me.ssage  can  he  received  without 
jeo|)ardizing  the  .safety  or  .security  of 
people,  places  or  vessels. 

7.  Vnfiindod  Mandates  Uofovin  Act 

The  Unfunded  Mandates  Reform  Act 
of  ItHIfi  (2  U.S.G.  1. ''131-1.538)  riHiuires 
Fiuleral  agencies  to  assess  the  effects  of 
thiiir  discriit ionary  regulatory  actions.  In 
particular,  the  Act  addres.siis  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.SlOO.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  'I'hough  this  rule 
will  not  result  in  such  an  expenditure. 


we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  mil!  will  not  cau.se  a  taking  of 
jirivati!  property  or  otherwise  have 
taking  implications  under  Fxecutivi! 
()rd(!r  12(i3().  Governmental  Actions  and 
Interference  with  Gon.stitutionally 
Protected  Propertv  Rights. 

H.  (iivil  lastiee  Ueforin 

This  rule  meets  ai)])licahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Fxecutivi! 
Order  12888,  Civil  (icstice  Reform,  to 
minimize  litigation,  eliminate 
amhiguity,  and  reduce  hurden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  1304.5,  Protection  of 
(’hildren  from  Environmental  Health 
Ri.sks  and  .Safety  Ri.sks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
dispro])ortionately  affect  children. 

ri.  Indian  Triind  Covernnnaits 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
1317.5,  Gonsultation  and  Goordination 
with  Indian  'I’rihal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  between  the 
l'’ederal  Government  and  Indian  tribes, 
or  on  the  di.strihution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  (Concerning  Regulations 
That  .Significantly  Affect  Energy  .Supplv, 
Distrihution.  or  U.se. 

13.  Technic(d  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (1.5 
U.S.fC.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
])rovides  Gimgress,  through  the  Office  of 
Management  and  Budget,  with  an 
exiilanation  of  why  using  these 
standards  would  he  inconsistent  with 
a|)plicahle  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  |)erformance,  design,  or 
operation:  te.st  methods;  sampling 
])rocedure.s;  and  related  management 
systems  practices)  that  are  developed  or 
ado|)ted  by  voluntarv  consensus 
standards  bodies. 

This  mil!  does  not  n.se  technical 
standards.  Therefore,  we  did  not 


consider  the  use  of  voluntary  c.on.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Security 
Management  Directive  023-01  and 
Gommandant  Instruction  Ml()47.5.ID. 
which  guide  the  Goast  Guard  in 
complying  with  the  National 
luivironmental  Polic.v  Act  of  100!) 

(NEPA)  (42  U.S.G.  4321-43700,  iniil 
have  concluded  this  action  is  one  of  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded,  under  figure  2-1.  paragra])h 
(34)(g).  of  the  Instruction,  and  an 
environmental  analysis  checkli.st  and  a 
categorical  exclusion  determination  are 
not  required  for  this  rule. 

List  of  Subjects  in  33  (]FR  Part  10.5 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  .Securitv  measures. 
Waterways. 

For  the  reasons  di.scus.sed  in  the 
lireamhle,  the  Goast  Guard  amends  33 
GI'’R  ])art  105  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  l.The  authority  citation  for  jiart  105 
continues  to  read  as  follows: 

Aiilhority:  :):)  iK.S.C  122().  12:)1;  40  ll..S.(;. 
Cliajjter  7()’l;  .50  ll.S.C.  1<)1.  105;  {:i''R 

1.0,5- Kg),  0,04-1, 0,04-0.  and  100.5:  Piih  L. 
107-205.  110  .Slat.  2004;  D(!))arlim!nl  of 
Homeland  .Siicnrily  Diilegation  No.  0170.1. 

■  2.  Add  tenqiorary  ^  10.5.T1  7-0128  to 
read  as  follows: 

§165.T17-0128  Safety  Zone;  Resurrection 
Bay,  Seward,  AK. 

(a)  Location.  The  following  areas  are 
safety  zones;  The  established  safety 
zone  includes  the  navigable  waters  from 
surface  to  seabed  within  a  .5()()  varil 
radius  around  the  M/V  XIANG  YUN 
KOU  and  the  MODI.!  NOBLE 
DLSGOV'ERER.  in  ajiproximate  position 
lat.  (i()°{)(i'3()"  North  and  long. 
14!)°24'()()"  West  in  Resurrection  Bay, 
.Seward,  Alaska  with  a  planned  transit 
through  Resurrec.tion  Bav,  Alaska. 

(h)  Effective  date.  The  Safety  Zone  is 
effective  beginning  March  1. 2013,  from 
8  a.m.  local  time  through  March  15, 
2013,  10  j).m.  local  time  or  until  the 
vessels  transit  outside  the  United  States 
territorial  seas. 

(c)  Pegnlations.  The  general 
regulations  governing  safety  zones 
c.ontained  in  §  105.23  ajijily  to  all 
ves.sels  o])erating  within  the  areas 
described  in  jiaragraph  (a).  In  addition 
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to  the  general  regulations,  the  following 
])rovisions  a]jply  to  this  .safety  zone: 

(1)  All  per.sons  and  vessels  shall 
comply  with  the  instructions  of  the 
(laptain  of  the  Port  (CIOTP)  or 
designated  on-scene  n;presentative, 
consisting  of  connnissioned,  warrant, 
and  petty  officers  of  the  (’.oast  (hiard. 
Upon  h(!ing  hailed  hy  a  11. .S.  (’.oast 
(hiard  vessel  hy  siren,  radio.  Hashing 
light  or  other  means,  the  operator  of  a 
ves.sel  shall  ])roceed  as  directed  hy  the 
UO  I’P's  designated  on-.scene 
re])resentative. 

(2)  Entry  into  the  safetv  zone  is 
|)rohihited  unless  authorized  hy  the 
COTP  or  his  designated  on-.scene 
representative.  Any  jiersons  desiring  to 
enter  the  .safety  zone  must  contact  the 
designated  on-scene  representative  on 
VHF  channel  18  {158.800  Mffz)  and 
receive  permi.ssion  ])rior  to  entering. 

(3)  If  jiermission  is  granted  to  transit 
within  the  .safety  zone,  all  ])er.son.s  and 
vessels  must  com|)ly  with  the 
instructions  of  the  designated  on-.scene 
rejiresentative. 

(4)  I’he  UOTP  will  notify  the  maritime 
and  general  puhlic  hy  marine 
iidbrmation  broadcast  during  the  iieriod 
of  time  that  the  .safety  zones  are  in  force 
including  notification  that  the  MODIJ 
NOBLE  DISCOVERER  is  loaded  onto  the 
M/V  XIANC  YIJN  KOll  hv  providing 
notice  in  accordance  with  33  CFR  185.7. 

(d)  Penalties.  Persons  and  ves.sels 
violating  this  rule  are  subject  to  the 
|)enaltie.s  set  forth  in  33  ll.S.C.  1232  and 
.50  ll.S.C.  192. 

Diitiid:  March  1 . 201 3. 

Paul  Mohlor  III, 

(Atpldin.  (/..S’,  Coast  Ciiard.  Captain  of  tha 
Port.  W'astani  Alaska. 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSDC-201 3-0001;  2135- 
AA31] 

Seaway  Regulations  and  Rules: 
Periodic  Update,  Various  Categories 

agency:  Saint  Lawrence  Seaway 
Develo])ment  Corporation,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seawav 
Develojnnent  Coi’iioration  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corjioration  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 


and  presently  administer  the  St. 

Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SL.SMC,  the 
SLSDC  is  amending  the  joint  regulations 
hy  Ululating  the  Seaway  Regulations  and 
Rules  in  various  categories.  The  changes 
will  update  the  following  sections  of  the 
Regulations  and  Rules:  Condition  of 
Vessels:  Seaway  Navigation;  Dangerous 
Cargo:  and.  Information  and  Re])ort.s. 
'I’he.se  amendments  are  necessary  to  take 
account  of  updated  procedures  and  will 
enhance  the  safetv  of  transits  through 
the  Seaway.  Several  of  the  amendments 
are  merely  editorial  or  for  clarification 
of  exi.sting  requirements.  The  joint 
regulations  will  become  effective  in 
Canada  on  March  31, 2013.  For 
consistency,  because  these  are  joint 
regulations  under  international 
agreement,  and  to  avoid  confusion 
among  users  of  the  Seaway,  the  SL.SDC 
finds  that  there  is  good  cau.se  to  make 
the  II.S.  version  of  the  amendments 
effective  on  the  same  date. 

DATES:  The  rule  will  become  effective 
on  March  31,  2013. 

ADDRESSES:  Dockoi:  For  acce.ss  to  the 
docket  to  read  background  documents 
or  comments  received,  go  to  http:// 
w’ww.Hcgiildtions.aov:  or  in  jierson  at 
the  Dof:ket  Management  I’acility;  U.S. 
Department  of  Transportation,  1200 
New  jersey  Avenue  SE.,  West  Building 
Cround  Floor,  Room  VV12-140, 
Washington,  DC  20590-001,  between  9 
a. in.  and  5  }).m.,  Mondav  through 
F’riday,  excej)!  Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.arrie  Mann  Lavigne,  Chief  Counsel. 
Saint  Lawrence  Seaway  Development 
Corporation.  180  Andrews  Street, 
Massena,  New  York  13882;  315/784- 
3200. 

SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  (Canada,  under 
international  agreement,  jointly  |)uhlish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  amending  the  joint  regulations 
hy  iqidating  the  Regulations  and  Rules 
in  various  categories.  The  changes  will 
update  the  following  sections  of  the 
Regulations  and  Rules:  (Condition  of 
Vessels:  .Seaway  Navigation;  Dangerous 
Cargo;  and.  Information  and  Reports. 
The.se  u])date.s  are  neces.sary  to  take 
acc;ount  of  ujxlated  procedures  which 
will  enhance  the  safety  of  transits 
through  the  .Seaway.  Many  of  these 


changes  are  to  clarify  exi.sting 
re(|uirement.s  in  the  regulations.  Where 
new  reijuirements  or  regulations  are 
made,  an  explanation  for  such  a  change 
is  provided  lielow.  The  joint  regulations 
will  become  effective  in  Canada  on 
March  31. 2013.  For  consistency, 
because  these  are  joint  regulations 
under  international  agreement,  and  to 
avoid  (onfusion  among  users  of  the 
.Seaway,  the  .SL.SDC  finds  that  there  is 
good  cause  to  make  the  U..S.  version  of 
the  amendments  effective  on  the  same 
date. 

Hogiildtorv  Notices:  Privacv  Act: 
Anyone  is  able  to  search  the  electronic 
form  of  all  c:omment.s  received  into  any 
of  our  dockets  hy  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  suhmitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT’s 
complete  l^rivacy  Act  .Statement  in  the 
Federal  Register  published  on  Ajnil  11, 
2()()()  (Volume  85,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
www’.Iiegdlat  ions.gov. 

The  .SL.SDC  is  amending  two  sections 
of  the  Condition  of  Ves.sels  jiortion  of 
the  joint  .Seawav  regulations.  Under 
section  401. 10.  "Mooring  lines",  the 
.SL.SDC;  is  jiroviding  Oexihility  to  ves.sels 
hy  allowing  the  u.se  of  soft  lines  with  a 
diameter  not  greater  than  1)4  mm.  For 
.safety  jnirposes  in  section  401.14. 
“Anchor  marking  buoys’’,  the  .SL.SDC  is 
amending  the  rules  to  require  ves.sels  to 
de])loy  an  anchor  marking  buoy  when 
dropping  anchor  in  the  Seawav. 

In  the  .Seaway  Navigation  .section,  the 
.Seaway  Corjioration.s  are  amending  their 
joint  rules  in  section  401.49.  “Dropping 
anchor  or  tving  to  a  canal",  to  recpiire 
every  anchor  to  he  suitably  rigged  for 
immediate  release,  holding,  and 
efficient  retrieval.  Currently,  some  tug 
and  barge  combinations  are  not 
equi])ped  with  a  windlass  or  other 
means  to  retrieve  an  anchor  and 
therefore  must  retrieve  the  anchor  using 
“block  and  tackle"  arrangements,  which 
are  not  suitable  for  anchor  retrieval.  One 
comment  was  received  which  impiired 
whether  there  is  sufficient  and  common 
knowledge  that  block  and  tackle 
arrangements  are  not  snitahle  under  this 
.section.  .Since  2{)()(),  the  Canadian 
.Seawav  in  its  .Seaway  Handbook  has 
required  that  a  stern  “anchor  shall  he 
suitahlv  rigged  for  immediate  relea.se, 
holding  and  efficient  retrieval.”  There 
have  been  several  instances  where  a 
vessel  and/or  barge  had  inoperative 
windlasses  or  winch  systems.  While  it 
was  easy  for  the  vessel  to  relea.se  an 
anchor,  there  were  many  times  that  it 
took  several  hours  to  retrieve  the 
anchor.  Block  and  tackle  arrangements 
are  not  suitable  to  use  in  Seawav  waters 
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where  the  channel  is  narrow  and  one 
vessel  can  block  the  chaniu!!  for  hours 
resulting  in  delays  to  other  tralTic  and 
putting  other  vessels  in  an  unsafe 
condition  or  location  because  the  oth(!r 
vessel  or  barge  is  using  block  and  tackle 
to  retrieve  an  anchor.  This  retinireinent 
applies  to  both  emergency  and 
authorized  anchorings. 

In  the  Dangerous  (’.argo  .section,  the 
rules  are  ainend(!d  to  recjnire  that  htdore 
any  hot  work,  which  is  defined  as  anv 
work  that  u.ses  flame  or  than  can 
product!  a  source  of  ignitif)n.  cutting  or 
welding,  can  he  carried  out  on  anv 
vtissels  at  SLSMCi  approach  walls  or 
wharfs,  a  written  riKinest  must  he  .sent 
to  the  SLSMC.  In  addition,  the  rules 
.sj)(!cify  retjnireinents  for  tankers 
jMirforining  hot  work.  Such  ves.sels  must 
i)(!  gas  free  or  have  their  tanks  imirted  in 
order  to  obtain  clearance  from  the 
SLSMCl  Traffic  Control  Center. 

In  the  Information  and  Reports 
.section,  a  change  to  section  401.79. 
"Advance  notice  of  arrival,  ves.sels 
re(juiring  inspection”  is  made.  The 
amendments  will  iHupiire  tug  and  barge 
combinations  not  on  the  "Seawav 
Approved  Tow”  list  to  he  inspected 
prior  to  evi'ry  transit  of  the  Seaway 
unle.ss  they  are  |)rovid(!d  with  a  valid 
lns|)ection  Report  for  a  round  trij! 
transit. 

The  other  changes  to  the  joint 
regvdalions  are  merely  editorial  or  to 
clarify  existing  nupiiniinents. 

Regulatory  Evaluation 

This  regulation  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore  Executive  Order  128(i(i  does 
not  api)ly  and  evaluation  under  the 
D(!partment  of  Tran.sj)ortat ion's 
Regulatory  Policies  and  Prociulures  is 
not  re(]uired. 

Regulatory  Flexibility  Act 
Determination 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  imj)act  on 
a  substantial  nnmher  of  small  entities, 
rhe  .St.  Liiwrence  .Seawav  Regulations 
and  Rides  jirimarily  relate  to 
commercial  n.sers  of  the  .Seawav,  the 
vast  majoritv  of  whom  are  foreign  vessel 
o])erator.s.  Therefore,  any  resulting  co.sts 
will  he  borne  inostlv  hv  foreign  ves.sels. 

Environmental  Impact 

This  regulation  does  not  riupiire  an 
environmental  impact  statement  under 
the  National  Environmental  Policv  Act 
(49  II..S.C.  4.821.  et  seq.)  hecan.se  it  is  not 
a  major  federal  action  significantlv 
affecting  the  ipiality  of  the  human 
environment. 


Federalism 

The  Cor])oration  has  analyzed  this 
rule  under  the  ])rinciples  and  criteria  in 
Exi;iaiiiv’e  Order  18182.  dated  August  4. 
199t),  and  has  di!termined  that  this 
propo.sal  does  not  have  sufficient 
federalism  implications  to  warrant  a 
Federalism  Assessment. 

Unfunded  Mandates 

The  Uorporation  has  analyzed  this 
rule  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  Itttt.'i  (Piih.  L. 
104-4,  109  .Stat.  4}5)  and  determined  that 
it  does  not  impo.se  unfunded  mandates 
on  .State,  local,  and  tribal  goviirnments 
and  the  private  sector  requiring  a 
written  statement  of  economic  and 
regulatory  alternatives. 

Paperwork  Reduction  Act 

This  regulation  has  been  analyzed 
under  the  Pa])erwork  Reduction  Act  of 
199.1  and  does  not  contain  new  or 
modified  information  collection 
requirements  subject  to  the  Office  of 
Management  and  Budget  review. 

List  of  Subjects  in  88  (H-'R  Part  401 

Hazardous  materials  tran.s])ortation. 
Navigation  (water),  Penaltiiis,  Radio. 
Reporting  and  recordkeeping 
requirements,  Ve.ssels,  VVaterwavs. 

Accordingly,  the  .Saint  l.awrence 
.Seaway  Develo])nient  Uoqioration  is 
amending  88  ('FR  ])art  401,  Regulations 
ami  Rules,  as  follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  A — Regulations 

■  1 .  rhe  authority  citation  for.suh]iart  A 
of  part  401  continues  to  nxid  as  follows: 

Authority:  3.8  U..S.C.  !)83(a)  and  984(a)  (4). 
as  ameiuhid;  49  (8''K  1..32.  iinUiss  otiinrwisn 
noted. 

■  2.  In  S  401. 10,  revise  ]jaragra])h  (a)(2); 
and  add  a  new  paragra])h  (e)  to  read  as 
follows: 

§401.10  Mooring  lines. 

(a)  *  *  * 

(2)  Have  a  diameter  not  grinder  than 
28  mm  for  wire  line  and  not  grinder  than 
04  mm  for  a])j)roved  synthetic  lines: 
***** 

(e)  Hand  held  .synthetic  lines  if 
|)ermitted  by  tlie  Manager  or 
Corporation  shall  meet  the  criteria  in 
paragraph  (a)  of  this  section  and  shall 
have  a  minimnm  length  of  not  less  than 
0.1  meters. 

***** 

■  8.  Revise  §  401 .14  to  read  as  follows: 


§401.14  Anchor  marking  buoys. 

(a)  A  highly  visible  anchor  marking 
buoy  of  a  tyj)e  a])])roved  by  the  Manager 
and  the  (lorporation,  fitted  with  22  m  of 
suitable  line,  shall  he  secured  directly  to 
each  anchor  so  that  the  hnoy  will  mark 
the  location  of  the  anchor  when  the 
anchor  is  dro])])ed. 

(h)  l*A'ery  vessel  shall  deploy  the 
anchor  marking  huov  when  dro])])ing  an 
anchor  in  .Seaway  waters. 

■  4.  In  §  401 .28.  revise  paragraph  (d)  to 
read  as  follows; 

§401.28  Speed  limits. 

***** 

(d)  Notwith.standing  the  above  speed 
limits,  every  vessel  ajijiroaching  a  free 
standing  lift  bridge  sball  proceed  at  a 
speed  so  that  it  will  not  pa.ss  the  Limit 
of  Approach  sign  should  the  raising  of 
the  bridge  be  delayed. 

■  .1.  Revise  ^  401 .29  to  read  as  follows: 

§401.29  Maximum  draft. 

(a)  Notwith.standing  any  provision 
herein,  the  loading  of  cargo,  draft  and 
.s|)eed  of  a  vessel  in  transit  shall  be 
controlled  by  the  master,  who  shall  take 
into  ac.c.ount  the  ves.sel's  individual 
characteristics  and  its  tendencv  to  list  or 
.sipiat,  so  as  to  avoid  striking  bottom.' 

(b)  Tbe  draft  of  a  ve.ssel  shall  not,  in 
any  ca.se,  exceed  79.2  dm  or  the 
maximum  permi.ssible  draft  designated 
in  a  .Seaway  Notice  by  the  Manager  and 
the  Corporation  for  the  ])art  of  the 
.Seaway  in  which  a  ve.ssel  is  jia.ssing. 

(c)  Any  vessel  equipped  with  an 
ojierational  Draft  Information  .System 
(DI.S)  verified  by  a  member  of  the 
International  A.ssociation  of 
Classification  .Societies  (lA(kS)  as 
comiiliant  with  the  Implementation 
.Specifications  found  at  http:// 
\v\\’\\’.<:>iva(l(ikes-se;(i\v(iv.coin  and  having 
onboard  the  items  li.sted  in  paragrajihs 
(c)(1)  through  (.1)  of  this  section  will  be 
permitted,  when  using  the  DI.S,  subject 
to  paragrajih  (a)  of  this  section,  to 
increa.se  their  draft  by  no  more  than  7 
cm  above  the  maximnm  permi.ssible 
draft  ])rescribed  under  i)aragra])h  (b)  of 
this  section  in  effect  at  the  time: 

(1)  An  o])erational  AKS  with 
accnracy=l  (DCP.S);  and 

(2)  Up-to-date  electronic  navigational 
charts;  and 

(8)  Up-to-date  charts  containing  high- 
resolntion  bathymetric  data,  and 

(4)  The  DI.S  Di.s])lav  shall  be  located 
as  close  to  the  primary  conning  position 
and  be  visible  and  legible;  and 

(.1)  A  ])ilot  jilng.  if  using  a  ])orlable 

DIS. 

'  'IliG  niiiin  chimiKils  iHitwoon  Iho  I’orl  ot  MoiilrGiil 
aiitl  l.iiko  tail!  have  a  controlling  iloptli  ot8.2:iin. 
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(d)  Verification  docuinent  of  the  DIS 
must  he  kept  on  hoard  the  vessel  at  all 
times  and  made  available  for  ins])e(:tion. 

(e)  A  comijany  letter  attesting  to 
officer  training  on  ns(!  of  the  DIS  must 
h(!  kept  on  hoard  and  made  available  for 
inspection. 

(f)  Any  vcissel  intending  to  u.se  the  DIS 
must  notify  the  Manager  or  the 
(lorporation  in  writing  at  least  24-hours 
prior  to  commenccMnent  of  its  initial 
transit  in  the  System  with  the  DIS. 

(g)  Any  ve.sscd  intending  to  use  the 
DIS  to  transit  at  a  draft  grccater  than  the 
maximum  permissible  draft  pre.scrihcid 
under  paragra])h  (h)  of  this  section  in 
(effect  at  the  time,  for  snh.scHpient  transits 
must  fax  a  com])leted  confirmation 
checklist  found  at  www.gradthikHS- 
sdcnvdv.coni  to  the  Managcer  or  the 
(’.orj)oration  prior  to  its  transit. 

(h)  If  for  any  reason  the  DIS  or  AIS 
hcecomes  ino])(!rahle,  malfunctions,  or  is 
not  usced  while  the  ve.ssel  is  transiting  at 
a  draft  greater  than  the  maximum 
|)ermi.ssihle  draft  prescrihcul  under 
paragraph  (h)  of  this  section  in  effect  at 
the  time,  the  ve.ssel  must  notify  the; 
Manager  or  the  Corporation 
immculiately. 

■  (i.  Revi.se  401 .45)  to  rcuid  as  follows: 

§  401 .49  Dropping  anchor  or  tying  to  canal 
bank. 

Fxccipt  in  an  emergency,  no  ve.ssel 
shall  drop  anchor  in  any  can.d  or  lie-n|) 
to  any  canal  hank  unlciss  authorized  to 
do  so  by  thc!  traffic  controller.  Every 
anchor  shall  he  snitahlv  rigged  for 
immediate  release,  holding  and  efficient 
retrieval. 

■  7.  Revi.se  §401.73  to  read  as  follows: 

§401.73  Cleaning  tanks — hazardous  cargo 
vessels. 

(a)  Cleaning  and  gas  freeing  of  tanks 
shall  not  take  place: 

(1 )  In  a  canal  or  a  lock: 

(2)  In  an  area  that  is  not  clear  of  other 
ves.sels  or  structurcjs:  and 

(3)  Before  gas  freeing  and  tank 
chuniing  has  iHuni  rejiorted  to  the 
nearest  Seaway  station. 

(h)  Hot  work  ponnission.  llcdore  any 
hot  work,  defined  as  anv  work  that  u.ses 
flame  or  that  can  i)roduce  a  source  of 
ignition,  cutting  or  welding,  is  carricul 
out  by  anv  vessel  on  anv  dccsignated  St. 
hawremee  Scxcway  Management 
(iorporation  (SLSMCd  a])proach  walls  or 
wharfs,  a  written  recpiest  must  he  .sent 
to  the  ShSM(k  ])referahlv  24  hours  prior 
to  the  ves.sel’s  arrival  on  S1,SM(; 
apj)roach  walls  or  wharfs.  The  hot  work 
shall  not  commence  until  approval  is 
obtained  from  an  SLSMC  Traffic  Control 
C'cmtcir. 

(c)  Spocidl  roquiivnicnts  for  tonkors 
porfonning  hot  work.  Prior  to  arriving  at 


any  SLSMC  dcisignated  apjcroach  wall  or 
wharf,  a  tanker  must  he  gas  free;  or  have 
tanks  inerted.  The  gas-free;  certificate 
must  he  sent  to  the  Sf.SMC  'rraffic 
Control  Cent(;r  in  ord(;r  to  obtain 
cl(;arance  for  the  v(;.s.sel  to  commence 
hot  work. 

■  8.  In  §401.75)  revi.se  paragra])h  (h)(4) 
to  read  as  follows: 

§  401 .79  Advance  notice  of  arrival,  vessels 
requiring  inspection. 

***** 

(h)  *  *  * 

(4)  Tng/harge  combinations  not  on  the 
“Seaway  Ajjproved  Tow"  li.st  are 
subject  to  Seaway  insp(;ction  prior  to 
(;v(;rv  transit  of  the  S(;away  unlc;.s.s 
provid(;d  with  a  valid  Inspection  Report 
for  a  round  trip  transit. 

Issued  at  Washington,  DC',  on  March  11. 
2013.  Saint  IjawrcMicc;  Sccaway  Dovelo])inent 
Corporation. 

Craig  H.  Mi(l(n(;hrook, 

Acting  Adniinislrnlor. 

|1K  Uoi:.  2((i:j-().S!i:;:t  Filod  8:4r>  ami 

BILLING  CODE  4910-61-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Part  1 

[Docket  No.  PTO-P-2012-0015] 

RIN  0651-AC77 

Changes  To  Implement  the  First 
Inventor  To  File  Provisions  of  the 
Leahy-Smith  America  Invents  Act; 
Correction 

AGENCY:  United  Stat(;.s  Patent  and 
rrademark  Office,  D(;partmenf  of 
Ckjinmerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  United  States  Patent  and 
1’rademark  Office  (Office)  j)ul)lished  in 
the  Federal  Register  of  Fehruary  14. 
2013,  a  final  rule  revising  the  rides  of 
])ractice  in  jiatent  ca.ses  for  consistency 
with,  and  to  address  the  examination 
issues  raised  by.  the  changes  in  the  first 
inventor  to  file  provisions  of  the  Leahy- 
Smith  America  Invents  Act  (AlA)  (First 
Inventor  to  Fih;  h’inal  Rule).  Due  to  a 
technical  issue,  the  First  Inventor  to  File 
Final  Role  as  published  in  the  Federal 
Register  is  missing  text  in  the 
provisions  pertaining  to  claims  for 
priority  to  a  foreign  ajijilication  in  an 
application  filed  under  the  Patent 
Ooo])eration  Treaty  (P(n').  This 
document  corrects  the  omission  in  the 
First  Inv(;ntor  to  File  Final  Rule  as 
})uhli.shed  in  the  Federal  Register. 


DATES:  Effective  March  l(i.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susy  Tsang-Foster,  Legal  Advisor 
(telephone  (.571)  272—7711:  electronic 
mail  message  (siisv.tsdiig- 
fostor^'dsjho.gov))  or  Linda  .S.  Therkorn. 
Patent  Examination  Policy  Advisor 
(telejihone  (571)  272-7837;  electronic 
mail  mes.sage 

(lin(ld.thdrkorn@iispto.govj),  of  the 
Office  of  the  Deputy  Oommissioner  for 
Patent  Examination  Policy. 
SUPPLEMENTARY  INFORMATION:  The  Office 
puhlisluid  in  the  Federal  Register  of 
Fehruary  14.  2013,  a  final  rule  nivising 
the  rules  of  practice  in  ])at(;nt  ca.ses  for 
consistency  with,  and  to  address  the 
examination  i.ssues  rai.sed  hv,  the 
changers  in  the  first  inventor  to  file 
provisions  of  the  AlA.  See  C/mnge.s  To 
linplomont  tho  First  Invontor  To  FHh 
Provisions  of  the  Leohv-Sinith  Ainerico 
Invents  Act.  7n  FR  11024  (Feh.  14. 

2013).  The  First  Inventor  to  File  Final 
Rule  as  jjuhlished  in  the  P^ederal 
Register  is  missing  text  in  the 
])rovisions  pertaining  to  claims  for 
j)riority  to  a  foreign  application  in  an 
ap])lication  filed  under  the  POT.  See 
(ihdnges  To  hni}leinent  the  First 
Inventor  To  File  Provisions  of  the  Leohv- 
Sinith  Ainericd  Invents  Act,  78  h’R 
11053  (to  he  codified  at  37  OFR  1.55(c)). 
S|)(;cificallv.  the  "371”  in  “35  U.S.O. 
371"  as  it  a])|)ear.s  in  the  hodv  of 
§  1.55(c)  in  the  eh;ctronic  copv  of  the 
First  Inventor  to  Fih;  Final  Rule 
.suhmitt(;d  to  the  Office  of  the  Fed(;ral 
R(;gist(;r  contained  a  hyj)erlink,  which  is 
not  printed  by  the  Office  of  the  Fed(;ral 
R(;gi.st(;r.  This  docum(;nt  corrects  the 
omission  of  “371”  in  “35  U.S.Ck  371”  in 
the  body  of  §  1 .55(c)  in  the  First 
Inventor  to  File  Final  Rule  as  published 
in  the  Federal  Register. 

In  rule  FR  Doc.  2013-03453  jnihlished 
on  F(;hruary  14.  2013  (78  FR  11024), 
make  the  following  corrections: 

§1.55  [Correction] 

■  1 .  On  page  11053,  .s(;cond  cohnnn, 
through  page  11055,  first  column,  revise 
anu;ndatory  instruction  0  and  its 
amendatory  text  to  read  as  follows: 

■  0.  S(;ction  1.55  is  revised  to  r(;ad  as 
follows: 

§  1 .55  Claim  for  foreign  priority. 

(a)  In  genei'dl.  An  ap])licanf  in  a 
nonprovisional  ai)})lication  may  claim 
priority  to  one  or  more  prior  foreign 
ap])lications  under  the  conditions 
specified  in  35  U.S.U.  115)(a)  through  (d) 
and  (1).  172,  and  305(a)  and  (h)  and  this 
.section. 

(h)  Time  for  filing  subsequent 
(q)l)licdtion.  The  nonprovisional 
application  must  he  fih;d  not  later  than 
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twelve  months  (six  inontlis  in  the  case 
of  a  design  ap])licalion)  after  the  dale  on 
which  the  foreign  application  was  filed, 
or  1)(!  entitled  to  claim  the  henefit  under 
3.5  U.S.C.  120.  121,  or  3(i5(c)  of  an 
a|)])lication  that  was  filed  not  later  than 
twelve  months  (six  months  in  the  case 
of  a  de.sign  a])|)lication)  afl(!r  the  dale  on 
which  the  foreign  ap])lication  was  filed. 
The  twelve-month  period  is  subject  to 
35  ll.S.Ci.  21(1))  (and  §  1.7(a))  and  ITIT 
Rule  80.5.  and  the  six-month  period  is 
subject  to  35  ll.S.d.  21(h)  (ami  §  1.7(a)). 

(c)  Tinui  for  filing  prioriiv  cloiin  (ind 
cortifiad  co})\’  of  foreign  opplicalion  in 
on  application  entering  the  national 
stag(f  nnder  :i5  I’.S.d.  371.  In  an 
international  application  entering  the 
national  stage  under  35  U.S.C.  371.  the 
claim  for  priority  must  he  made  and  a 
certified  co])y  of  the  foreign  ai)i)lication 
must  he  filed  within  the  time  limit  set 
forth  in  the  ITiT  and  the  Regulations 
nnder  the  RCT. 

(d)  Time  for  filing  prioritv  chain  in  an 
application  filed  nnder  35  IKS.d.  I  TI(a). 
In  an  original  application  filed  under  35 
U.S.C.  111(a).  tile  claim  for  priority 
mu.st  he  filed  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
a|)plication  or  sixteen  months  from  the 
filing  dale  of  the  prior  foreign 
application.  The  claim  for  priority  imi.st 
he  presented  in  an  application  data 
sheet  (^  1 .7()(h)(())).  and  must  identifv 
the  foreign  application  for  which 
priority  is  claimed,  by  s|)ecifving  the 
ap|)lication  ninnher.  country  (or 
intellectual  property  authority),  day. 
month,  and  year  of  its  filing.  The  time 
period  in  this  paragraph  does  not  a])j)lv 
in  a  design  application. 

(e)  Delayed  prioritv  claim  in  an 
application  filed  under  35  LlS.d.  I  I  1(a). 
Unless  such  claim  is  accepted  in 
accordance  with  the  jirovisions  of  this 
paragraph,  any  claim  for  priority  under 
35  U.S.C.  11‘)(a)  through  (d)  or  (0  or 
3()5(a)  in  an  original  application  fihul 
nnder  35  U.S.C.  111(a)  not  pre.sented  in 
an  application  data  sheet  (^  1 .7(i(h)(())) 
within  the  time  period  provided  hv 
|)aragra])h  (d)  of  this  section  is 
considered  to  have  been  waived.  If  a 
claim  for  ])riority  is  jn'esented  after  the 
time  period  provided  hy  ])aragraph  (d) 
of  this  section,  the  claim  may  he 
accepted  if  the  j)riority  claim  was 
nnintentionally  delaved.  A  petition  to 
accept  a  delaved  claim  for  prioriiv 
nnder  35  U..S.C.  11t)(a)  through  (d)  or  (f) 
or  3(i5(a)  must  he  accompanied  hy: 

(1)  'file  priority  claim  under  35  U..S.(;. 
11‘)(a)  through  (d)  or  (0  or  3()5(a)  in  an 
application  data  sheet  (^  1 .7(i(h)((i)). 
identifying  the  foreign  a|)])lication  for 
which  priority  is  claimed,  hv  sj)ecifving 
the  a|)])lication  numher.  country  (or 
intellectual  jiroperty  authority),  day. 


month,  and  year  of  its  filing,  unless 
])revionsly  .submit ted; 

(2)  A  certified  co])v  of  the  foreign 
application  if  retiuired  hy  ])aragraph  (1] 
of  this  section,  unless  previously 
submitted; 

(3)  The  surcharge  set  forth  in  ^  1.1  7(1); 
and 

(4)  A  statement  that  the  entire  delay 
between  the  date  the  priority  claim  was 
due  under  j)aragraph  (d)  of  this  section 
and  the  date  the  |)rioritv  claim  was  filed 
was  unintentional.  The  Director  may 
retjuire  additional  information  where 
there  is  a  (pieslion  whether  the  delay 
was  unintentional. 

(1]  Time  for  filing  certified  copy  of 
foreign  aiiiilication  in  an  application 
filed  under  35  V.S.C.  111(a).  In  an 
original  application  filed  under  35 
U.S.fi.  111(a),  a  certified  co])y  of  the 
foreign  application  must  he  filed  within 
the  later  ol  four  months  from  the  actual 
filing  date  of  the  ap])lication  or  sixteen 
months  from  the  filing  date  of  the  prior 
foreign  a])plication,  except  as  provided 
in  paragrai)hs  (h)  and  (i)  of  this  section. 

If  a  certified  cojjy  of  the  foreign 
aj)])lication  is  not  filed  within  the  later 
of  four  months  from  the  actual  filing 
date  of  the  application  or  sixteen 
months  from  the  filing  date  of  the  prior 
foreign  application,  and  the  excej)tions 
in  ])aragraphs  (h)  and  (i)  of  this  section 
are  not  ap])licahle,  the  certified  copv  of 
the  foreign  a])])licaliou  mu.st  he 
acc;om])anied  hy  a  petition  including  a 
showing  of  good  and  sufficient  cause  for 
the  delay  and  the  ])etition  fee  .set  forth 
in  ^  1 .1 7(g).  1’he  time  i)eriod  in  this 
paragraph  does  not  apply  in  a  design 
application. 

(g)  Heijnirement  for  filing  priority 
claim,  certilied  copy  of  foreign 
application,  and  translation  in  any 
application.  (1)  The  claim  for  priority 
and  the  certified  copy  of  the  foreign 
a])])lication  spec:ified  in  35  U.S.C.  119(h) 
or  P(]T  Rule  17  must,  in  any  event,  he 
filed  within  the  ])endency  of  the 
a])])lication  and  before  the  ])atent  is 
granted.  If  the  claim  for  ])riority  or  the 
certified  coj)y  of  the  foreign  a])plication 
is  filed  after  the  date  the  issue  fee  is 
paid,  it  must  ahso  he  accompanied  by 
the  processing  fee  set  forth  in  §1.17(i), 
hut  the  patent  will  not  include  the 
priority  claim  unle.ss  corrected  by  a 
certificate  of  c;orrection  under  35  U..S.(;. 
255  and  ^  1.323. 

(2)  The  Office  may  reepure  that  the 
claim  for  priority  and  the  certified  copy 
of  the  foreign  a])i)lication  he  filed  earlier 
than  otherwi.se  provided  in  this  section: 

(i)  When  the  application  is  involved 
in  an  interference  (see  <^41.202  of  this 
title)  or  derivation  (see  |)art  42  of  this 
title)  proceeding; 


(ii)  When  nece.ssarv  to  overcome  the 
date  of  a  reference  relied  u])on  hy  the 
examiner;  or 

(iii)  When  deemed  necessary  by  the 
examiner. 

(3)  An  Rnglish  language  translation  of 
a  nou-Hnglish  language  foreign 
a])j)lication  is  not  reepured  exce])t: 

(i)  When  the  application  is  involved 
in  an  interference  (see  ^41.202  of  this 
title)  or  derivation  (see  part  42  of  this 
title)  proceeding; 

(ii)  When  nece.ssarv  to  overcome  tlu; 
date  of  a  reference  relied  upon  by  the 
examiner:  or 

(iii)  When  s])ecifically  re(piired  by  the 
examiner. 

(4)  If  an  English  language  translation 
of  a  non-English  language  foreign 
a])])lication  is  reepured,  it  must  he  filed 
together  with  a  .statement  that  the 
translation  of  the  certified  copy  is 
acc;urate. 

(h)  Foreign  intellectual  property  office 
participating  in  a  prioritv  document 
exchange  agreement.  The  retpurement 
in  paragraphs  (c).  (t],  and  (g)  of  this 
.section  for  a  certified  co])y  of  the  foreign 
application  to  he  filed  within  the  time 
limit  set  forth  therein  will  he  considered 
satisfied  if: 

(1)  The  foreign  ap])lication  was  filed 
in  a  foreign  intellectual  proi)erty  office 
participating  with  the  Office  in  a 
bilateral  or  multilateral  prioritv 
document  exchange  agreement 
(participating  foreign  intellectual 
pro])ertv  office),  or  a  c:o])v  of  the  foreign 
ai)))lication  was  filed  in  an  application 
suhsetpiently  filed  in  a  ])artic;ipating 
foreign  intellectual  pro])erty  office  that 
l)ermits  the  Office  to  obtain  such  a  co])y; 

(2)  The  claim  for  j)riority  is  jn'esented 
in  an  a])])lication  data  sheet 

(S  1 .7()(h)(())),  identifying  the  foreign 
a])])lication  for  which  ])riorily  is 
claimed,  by  specifying  the  a])])lication 
numher.  country  (or  intellectual 
pro])erty  authority),  day,  month,  and 
year  of  its  filing,  and  the  applicant 
provides  the  information  necessary  for 
the  ])artici])ating  foreign  intellectual 
pro])erty  office  to  provide  the  Office 
with  access  to  the  foreign  ap])lication: 

(3)  The  copy  of  the  foreign  application 
is  received  by  the  Office  from  the 
j)artici])ating  foreign  intellectual 
|)roi)erty  office,  or  a  c:ertified  copy  of  the 
foreign  a|)plication  is  filed,  within  the 
period  .s])ecified  in  ])aragraj)h  (g)(1)  of 
this  section;  and 

(4)  The  ai)plicant  files  a  recpiest  in  a 
.separate  document  that  the  Office  obtain 
a  co])y  of  the  foreign  a])])lication  from  a 
j)artici])ating  intellectual  property  office 
that  permits  the  Office  to  obtain  such  a 
co])y  if  the  foreign  application  was  not 
filed  in  a  participating  foreign 
intellectual  property  office  hut  a  co])y  of 
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the  foreign  a])pli(;ation  was  filed  in  an 
a])])li(:ation  snhseciiKMitly  filed  in  a 
participating  foreign  intellectual 
])roj)erty  office  that  permits  the  Office  to 
obtain  such  a  copy.  The  recpiest  must 
identify  the  partici])ating  intellectual 
proi)erty  office  and  the  snhs(!(pient 
a])plicalion  hv  the  a])])lication  nninhtir. 
(lay,  month,  and  y(!ar  of  its  filing  in 
which  a  copy  of  the  foreign  application 
was  filed.  The  rcHpuist  mn.st  he  filed 
within  tin;  lat(;r  of  sixt(;en  months  from 
the  filing  date  of  the  prior  fonngn 
application  or  four  months  from  the 
actual  filing  date  of  an  a])plication 
under  3.5  II.S.O.  111(a).  within  four 
months  from  the  later  of  the  date  of 
commencement  (S  1.491  (a))  or  the  date 
of  the  initial  submission  umUir  35 
U.S.d.  371  in  an  apj)lication  entering 
the  national  stage  under  35  U.S.d.  371, 
or  with  a  petition  under  ])aragraph  (e)  of 
this  s(!ction. 

(i)  Intf^rini  copv.  The  iHKjnirement  in 
jjaragraph  (f)  of  this  section  for  a 
certified  copy  of  tlu;  foreign  aj)j)lication 
to  he  filed  within  the  time  limit  set  forth 
therein  will  he  considered  satisfied  if: 

(1)  A  copy  of  the  original  forcngn 
apj)lication  clearly  labeled  as  "Interim 
(iopy,”  including  the  s])ecification.  and 
any  drawings  or  claims  upon  which  it 
is  Inised,  is  I'ihul  in  the  Office  together 
with  a  se])arate  cover  sheet  identifying 
the  foreign  ap])lication  by  s])(!cifying  the 
application  nnmher,  country  (or 
intellectual  prop(;rtv  authoritv).  dav. 
month,  and  y(!ar  of  its  filing,  and  slating 
that  the  co])y  filed  in  the  Office  is  a  true 
copy  of  the  original  application  as  filed 
in  the  foreign  country  (or  intellectual 
property  authority); 

(2)  The  co])y  of  the  foreign  application 
and  separate  cover  sheet  is  filed  within 
the  lat(;r  of  sixt(;en  months  from  the 
filing  date  of  the  prior  foreign 
application  or  four  months  from  the 
actual  filing  date  of  an  a|)plication 
under  35  U.S.C.  111(a),  or  with  a 
petition  under  paragraph  (e)  of  this 
.section:  and 

(3)  A  certiluxl  copy  of  tin;  foreign 
application  is  filed  within  the  jjeriod 
sp(icified  in  |)aragra])h  (g)(1)  of  this 
.section. 

(j)  /fe(/(n‘remen/s  fov  cm  tain 
(ipplicdiiona  fUdd  on  or  (iftor  March  16, 
2013.  if  a  nonjirovisional  aj)plication 
filed  on  or  after  March  l(j.  2013,  claims 
priority  to  a  foreign  ap])lication  filed 
prior  to  March  10.  2013,  and  also 
contains,  or  contained  at  anv  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
10,  2013.  the  ap])licant  must  provide  a 
statement  to  that  effect  within  the  later 
of  four  months  from  the  actual  filing 
date  of  the  nonprovisional  application, 
four  months  from  the  date  of  entry  into 


the  national  stage  as  .set  forth  in  S  1.4‘)1 
in  an  international  application,  sixteen 
months  from  the  filing  date  of  the  ])rior- 
filed  foreign  ai)])lication,  or  thi;  date  that 
a  first  claim  to  a  chnined  invcmtion  that 
has  an  effective  filing  date  on  or  after 
March  l(i,  2013,  is  pr(;.s(mt(;d  in  the 
non])rovisional  application.  An 
applicant  is  not  recpnred  to  |)rovide 
such  a  statement  if  tlu;  applicant 
reasonably  believes  on  tin;  basis  of 
information  alnxidy  known  to  the 
individuals  designated  in  (?1.5(i(c)  that 
the  nonprovisional  a])plication  does  not. 
and  did  not  at  any  time,  contain  a  claim 
to  a  claiiiKul  invention  that  has  an 
eff(;ctive  filing  date  on  or  after  March 
10,  2013. 

(k)  Inventor’s  certificates.  An 
ap|)licant  in  a  nonj)rovi.sional 
application  may  under  certain 
circnm.stances  claim  priority  on  the 
basis  of  OIK!  or  more  a])plication.s  for  an 
inventor's  certificate  in  a  country 
granting  both  inventor's  certificates  and 
indents.  To  claim  the  right  of  ])riority  on 
the  basis  of  an  a])plic.ation  for  an 
iinandor's  certificate  in  such  a  conidry 
under  35  U.S.C.  110(d),  the  applicant 
when  suhmitting  a  claim  for  such  right 
as  specified  in  this  .section,  must 
includ(!  an  affidavit  or  declaration.  TIk; 
affidavit  or  (Uiclaration  must  include  a 
.sp(!cific  .stidement  that,  upon  an 
inv(!stigatlon,  he  or  she  is  satisfied  that 
to  the  he.st  of  his  or  her  knowledge,  the 
applicant,  when  filing  the  ai)|)lication 
for  the  inveidor's  certificate,  had  the 
option  to  file  an  application  for  either  a 
patent  or  an  inveidor's  certificate  as  to 
the  subject  matt(!r  of  the  identified  claim 
or  claims  forming  the  basis  for  the  claim 
of  prioritv. 

(l)  Time  jyeriods  not  extendable.  The 
time  iieriods  .set  forth  in  this  .section  are 
not  extendable. 

llatinl;  Marcli  7.  2013. 

I’eresa  Stanok  Rea, 

Acting  Ihider  Secrelaiv  of  (Commerce  for 
intellectual  Property  and  Actini’  Director  of 
the  I  ’nited  Stfdes  Patent  and  Trademark 
Office. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

[EP A-HQ-0 AR-201 2-0486,  FRL-9789-2] 
RIN  2060-AR59 

Revision  to  Ambient  Nitrogen  Dioxide 
Monitoring  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  ride. 

SUMMARY:  The  EPA  is  finalizing 
revisions  to  the  deadlines  established  in 
the  national  ambient  air  (jiiality 
standard  (NAAQS)  for  nitrogen  dioxide 
(NO))  for  the  near-road  component  of 
the  NO)  monitoring  network  in  order  to 
implement  a  pha.sed  deplovment 
aiijiroach.  This  ap])roach  will  create  a 
series  of  deadlines  that  will  make  the 
near-road  NO)  network  operational 
between  )anuary  1. 2014.  and  January  1, 
2017.  The  EPA  is  also  finalizing 
revisions  to  the  apjiroval  authority  for 
annual  monitoring  network  plans  for 
NO)  monitoring. 

DATES:  This  final  rule  is  effective  March 
14.  2013. 

ADDRESSES:  The  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-HQ-OAR-201 2-0480.  All 
documents  in  the  docket  are  li.sted  on 
the  http://\\  \v\v.reyulations.aov  Web 
site.  Although  li.sted  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  Oonfidential  Business  Information 
(CBl)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Uertain  other  material,  such  as 
co])yrighted  material,  is  not  jilaced  on 
the  Internet  and  will  he  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronicallv  through 
WWW. regnlat ions. oov  or  in  hard  cojiy  at 
the  Revision  to  Ambient  Nitrogen 
Dioxide  Monitoring  Retpiirements 
Docket.  Docket  ID  No.  EPA-HQ-OAR- 
201 2-0488.  EPA  Docket  Center, 

EPA/DC.  EPA  West.  Room  3334.  1301 
Consti  ntion  Ave.  N\V.,  Wa.shington, 

DC.  This  Docket  Facility  is  o])en  from 
8:30  a.m.  to  4:30  p.m.  Monday  through 
Friday  excluding  legal  holidays.  The 
docket  telephone  number  is  (202)  588- 
1742.  The  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Mondav 
through  Friday,  exchuling  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  588-1744. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neakson  Watkins,  Air  Quality 
A.sse.ssment  Division,  Office  of  Air 
Quality  Planning  and  Standards.  U.S. 
Environmental  Protection  Agency,  Mail 
code  C304-08.  Re.search  Triangle  Park. 
NC  27711;  telephone;  (019)  .541-5522; 
fax:  (919)  541-1903;  email; 
w(dk.ins.ne(dson@epa.go\’. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

The  following  tojiics  are  di.scus.sed  in 
this  preamble: 

I.  Haekgrouiul 

II.  Chang(!s  to  the  Ambient  NO)  Monitoring 

Keipiirements 
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A.  Niiiir-Koiid  NOj  M()nil()rinj>  Nolwork 
iin|)l(MiuMitati()M 

1.  I’roposiul  ('.li;ni*>(!S 

2.  I’ul)li(;  (A)iiiiu(!nts 

a.  ('.oiK.liisidiis  on  Noar-Koad  NO^ 
Monitoring  N(>t\vork  lin])l(Mn(!ntalion 

H.  (diango  in  Annual  Monitoring  Network 
I’lan  .Xjjproval  .Xiitiiority 

I.  I’roposed  (liange 

2.  l*nl)li(:  ('.oinnunits 

a.  (Aincliisions  on  .-\nnnal  Monitoring 
NiMwork  IMan  .Approval  .Authority 
III.  Statutory  and  hxocutivi:  Order  Rtiviinvs 

A.  Kx<!(:utive  ()rd(!r  laatili:  Rcigidatorv 
Planning  and  Review  and  Rxtuaitive 
Ord(!r  la.Tlia:  Improving  Regulations  and 
Rtfgulatorv  Review 

H.  PapcMwork  Rtaiucition  .Act 

(;.  R»?gulatory  I'hixihility  .Act 

D.  UnlumhHl  Mandattis  Ridorm  .Act 

K.  Rxecuti\-e  Ordm'  iaia2:  I’laleralisni 

1'.  Ex(H:utive  Ord(!r  iai7.T:  ('.onsultation 
and  (Coordination  With  Indian  Trihal 
(iovmnnumts 

(i.  Exc'cutive  Order  ia()4a:  Protection  ol 
Ohildrtm  I’roin  Environmental  Health 
and  .Saletx'  Risks 

II.  Executive!  Onha  ia211;  .Actions 
(:om;erning  Rcigulations  'lliat 
.Signilicantly  .Aliect  En(!rgy  .Supply. 
Distribution,  or  I  'se 

I.  National  Tiulmology  Transler  and 
Advancement  .Act 

|.  Ex(!cutive  Ord(!r  128‘)8:  l'(!deral  .Actions 
'I’o  .Addn!ss  Envin)nm(!ntal  justice  in 
Minority  Popniations  and  I.ow-Incoim! 
Po|)ulations 

K.  Oongn!ssional  Ri!\  iew  .Act 

I.  Background 

On  l’i;l)ruarv  0.  2010. 1  Ik;  EPA 
j)roimilgat(;d  luininuiin  inonitoring 
r(!(|uireni(;uts  lor  tlie  NO^  inonitoring 
network  in  sujijiort  of  the  nivi.sed  NO^ 
NAAQS  (7.5  FR  (>474).  The  NO:  NAAQ.S 
was  revised  to  include  a  1-hour 
standard  with  a  t)8th  perctintile  form 
averaged  oxair  three  years  and  a  level  of 
100  jiarts  ])er  billion  (j)])!)).  reflecting  the 
inaxinunn  allowable  NO:  coticentration 
anywhere  in  an  area,  while  retaining  the 
annual  standard  of  5.1  ])])h. 

As  part  of  the  NAAQS  rulemaking, 
the  FFA  jiromulgated  revisions  to 
nKjuirements  for  minimum  ninnhers  of 
ambient  NO:  monitors  that  included 
new  monitoring  near  major  roails  in 
larger  urban  areas.  In  addition,  tho.se 
monitoring  nivisions  included 
r(!(|uirements  to  characterize  NO: 
concentrations  representative  of  wider 
.s])atial  .scales  in  larger  urban  areas  (area¬ 
wide  monitors),  and  monitors  intended 
to  characterize  NO:  exposures  of 
susceptible  and  vulnerable  |)opulations. 
.Specifically,  the  retpiirements  for  the.se 
minimum  monitoring  re(|uirements  are 
as  follows; 

The  first  tier  of  the  ambient  NO: 
monitoring  network  re(|uire.s  near-road 
monitoring.'  There  must  he  one 


microscale  near-road  NO:  monitoring 
station  in  (!ach  (Core  Based  .Slati.stical 
Area  ((^B.SA)  with  a  population  of 
5()().()()()  or  mou!  piJisons  to  monitor  a 
location  of  expected  maximnm  hourly 
concentrations  sited  near  a  major  road. 
An  additional  near-road  NO:  monitoring 
station  is  re(|uired  at  a  .second  location 
of  expect(!d  maximum  hourly 
concentrations  for  any  OB.SA  with  a 
population  of  2. 500. ()()()  or  more 
persons,  or  in  any  OB.SA  with  a 
jiopnlation  of  500.000  or  more!  jiersons 
that  has  one  or  more  roadwav  segments 
with  250.000  or  greater  Annual  Average 
Daily  Traffic  (AADT).  Based  iijion  2010 
census  data  and  data  maintained  by  the 
II..S.  Department  of  Transportation 
Federal  Highway  Administration  on  the 
most  heavily  trafficked  roads  in  the  l)..S. 
(htti)://\\i\\v.fIi\\’ci.(k)t.go\'/ 
policvin  formal  i()n/t(ibl(is/()2.(:fni), 
ajiproximately  120  near-road  NO:  sites 
are  reiiuired  within  101  CCB.SAs 
nationwide. 

The  second  tier  of  the  NO:  minimum 
monitoring  reciuirements  is  for  area¬ 
wide  NO:  monitoring.-  There  must  he 
one  monitoring  .station  in  each  CCB.SA 
with  a  poindation  of  1.000.000  or  more 
persons  to  monitor  a  location  of 
exjiected  highest  NO:  concentrations 
repre.senting  the  neighborhood  or  larger 
spatial  .scales.  These  NO:  monitors  are 
refernul  to  as  anui-wide  monitors.  Ba.sed 
on  2010  ciJiisus  data,  ajiproximatelv  52 
area-wide  NO:  sites  are  nitjuired  within 
52  CB.SAs. 

The  third  tier  of  the  NO:  minimum 
monitoring  nuinirements  is  for  the 
characterization  of  NO:  exiiosure  for 
sn.sceptihle  and  vulnerable 
pojndations. '  The  FFA  Regional 
Administrators,  in  i:ollahoration  with 
states,  mn.st  identify  a  minimnm  of  40 
additional  NO:  monitoring  stations 
nationwide,  in  addition  to  the  above 
minimum  monitoring  reipiirements  for 
near-road  and  area-wide  monitors, 
jnimarily  focusing  on  siting  these 
monitors  in  locations  to  jirotect 
suscejitihle  and  vulnerable  populations. 

The  2010  NO:  NAAQ.S  revision 
nKpiired  states  to  submit  a  plan  for 
(Establishing  all  r(!(iuired  NO: 
monitoring  sites  to  the  FFA 
Administrator  by  )uly  1, 2012.  'I’he  rule 
also  reciiiired  all  nupiinid  monitoring 
stations  to  he  ojKirational  hv  jannarv  1, 
2011. 

II.  (Changes  to  the  Amhient  NO: 
Monitoring  Ke(|uirements 

This  rulemaking  will  result  in  the 
following  actions:  (1 )  A  change  to  the 
dates  by  which  required  near-road  NO: 


_  -  .Si!(!  40  (I'K  p:irl  .SH.  Appiiiulix  I).  socliiin  4.:i.:i. 

'  .S(H!  40  (I'K  piirt  .Appiiiuiix  I),  siiclioii  4. a. 2.  ‘.Son  40  (I'K  p:ii'l  .SB.  Ai)p(!ii(lix  0.  s(!(:tiiiii  4.3.4, 


monitors  will  need  to  he  identified  in 
state  Annual  Monitoring  Network  Flans; 
(2)  a  change  to  the  dates  by  which 
recpiired  near-road  NO:  monitors  shall 
he  o])(!rational;  and  (1)  a  shift  in  the 
authority  to  apjirovi;  NO:  monitoring 
jilans  from  tin;  FFA  Administrator  to  the 
FFA  R(!gional  Administrators. 

A.  Moar-Iioad  .VO:  MonHorin}’  Natwork 
Implamontation 

We  are  finalizing  a  jihased 
implementation  apjiroach.  as  projiosed 
(77  FR  ()4244).  to  allow  more  time  for 
states  to  establish  the  re(|uired  near-road 
NO:  monitors  on  a  schedule  consistent 
with  availahh;  resources.  No  changes  are 
being  made  with  nigard  to  the 
implementation  timing  reciuiniments  for 
area-wide  monitoring  and  for 
monitoring  to  characterize  NO: 
exposures  for  susceptible  and 
vulnerable  ])opulation.s. 

1.  Froposed  (Changes 

In  consideration  of  the  limit(!d 
availahilitv  of  state  and  federal 
re.sonrces  to  implement  all  reepured 
near-road  NO:  sites  by  2011.  the  FFA 
jiroposed  to  change  the  dates  hv  which 
reepured  near-road  NO:  monitors  are  to 
h(!  identified  in  annual  monitoring 
iU!twork  plans  and  physically 
established.  The  FFA  |)ro|)osed  a  jihased 
imjilementation  approach,  where 
subsets  of  the  re(pured  near-road  NO: 
monitors  will  he;  fundiid  and  become 
operational  over  the  course  of  nuiltijile 
years.  Although  the  reipiirement  to 
install  these  monitors  is  not  dejiendent 
on  the  availability  of  federal  funds,  the 
FI’A  h(!lleves  that  it  will  he  able  to 
identify  sufficient  grant  funding  over 
time  to  supjKirt  this  |)hase-in  ajijiroach, 
which  would  allow  .states  to  ultimately 
complete  the  near-road  network  with 
federally  sujijilied  funds. 

The  FFA  proposed  the  phased 
imjilementation  for  near-road  NO: 
monitors  as  follows: 

(a)  For  each  (CB.SA  with  jiopulation  of 
1 ,()()(),()()()  or  more  persons,  one  near¬ 
road  monitor  shall  he  reflected  in  the 
state  Annual  Monitoring  Network  Flan 
submitted  july  1,  2018,  and  that  monitor 
shall  he  ojierational  by  January  1, 2014. 

(h)  For  each  (CB.SA  that  is  nupiired  to 
have  two  near-road  monitors  (either 
hecau.se  the  (CB.SA  has  a  population  of 
2.500,000  or  more  ])er.son.s  or  anv  (CB.SA 
with  a  jiopnlation  of  500.000  or  more 
persons  that  has  one  or  more  roadway 
s(!gment.s  with  250.000  or  greater  AADT 
counts),  the  .s(!cond  near-road  monitor 
shall  he  reflected  in  the  state  Annual 
Monitoring  Network  Flan  submitted 
)uly  1, 2014,  and  that  monitor  shall  Ik; 
operational  by  January  1, 2015. 


16186 


Federal  Register /Vol.  78,  No.  50 /Thursday,  March  14,  201 3 /Rules  and  Regulations 


(c)  For  each  (USA  having  a 
popidation  of  at  least  .5()(), ()()()  or  more 
|)er.sons  (l)ut  less  than  1  .OOO.OOO),  one 
near-road  NtT  monitor  shall  he  ndhicted 
in  the  state  Annual  Monitoring  Flan 
snhniitted  |nly  1,  201  (i,  and  the  monitor 
shall  he  operational  hy  lanuary  1. 2017. 

2.  Fuhlic  (Comments 

The  FFA  received  comments  from  six 
states  and  mnlti-state  representative 
groups  and  one  citizen  su])porting  the 
propo.sed  revisions  to  the  .schedule  for 
implementing  near-road  NO^  monitors. 
For  example,  the  Northeast  States  for 
(ioordinated  Air  Use  Management 
(NESUAUM)  stated  it  su|)ports  “*  *  * 
the  ])roj)osed  dianges  to  tlie  NOi  near¬ 
road  monitoring  network  deployment 
.schedule.  The  proposed  ])hase-in  and 
additional  time  is  consistent  with  what 
the  Clean  Air  Scientific  Advi.sory 
Committee’s  ((;ASA(7s)  Amhient  Air 
Monitoring  and  Methods  Sut)c:onnnittee 
recommended  to  EPA  *  *  Tim 
National  Association  of  (lean  Air 
Agcmcies  (NACAA)  stated  that  it  “*  *  * 
sup])orts  the  Proposed  Revision  and 
commends  EPA  for  responding  to  the 
rcicommendations  of  state  and  local 
agencies  to  implement  a  ])hased 
aj)j)roach  to  deployment  of  the  NOi 
near-roadwav  network  via  rnlemaking." 

The  EPA  r(;ceived  one  comment  from 
a  ])uhlic  citizen  against  the  pro])o.sed 
revisions  to  the;  implementation 
schednle.  'fhe  citizen  c;omment(!r  who 
ohjc!cted  to  the  pro])o.sed  revision  stated 
that  the  jjroposed  action  would  lead  to 
a  trend  in  which  the  I'iPyX  will  “*  *  * 
continuously  revise  the  deadline,  as 
there  will  always  he  funding  issues  in 
our  current  economy."  The  commenter 
goes  on  to  note  that  ])ostponing  network 
deployment  may  also  he  misinter])r(!ted 
to  mean  the  agency  is  minimizing  the 
priority  for  near-road  NC2  monitoring. 

In  response,  the  EPA  notes  that  there 
will  always  he;  a  need  to  balance 
monitoring  objectives  and  n!(|uiremi;nts 
with  available  resources.  Currcaitly. 
there  is  a  greater  strain  on  federal,  state, 
and  local  air  monitoring  resources  than 
there  has  Imen  during  the  recent  jiast. 
This  fact  is  articulated  hv  multiple! 

.states  and  multi-.state  groups  in  their 
public  comments  on  the  proposed 
rulcmiaking,  all  of  whom  .snj)port  the 
propo.sed  revisions.  For  cixample. 
NACAA,  whicdi  represents  air  pollution 
control  agenci(!S  in  43  statc!S.  the  Di.strict 
of  Columhia,  four  territories,  and  11  (i 
metro])olitan  areas,  commented  that 
“*  *  *  .state  and  local  agencicis  nemd 
additional,  adcxinate  federal  funding  in 
order  to  move  forward  with  new 
monitoring  reejuirememts  and  continue 
to  operate  and  maintain  existing 
monitoring  networks  *  *  *".  NACiAA 


go(!s  on  to  state  that  installing  and 
o])erating  a  new  mitwork  such  as  the 
near-road  NOi  network  "*  *  *  rfuiuinis 
the  ])urchase  of  new  e(nu|)ment; 
installation  of  new  sites;  and  additional 
staff,  operation,  and  maintenance  costs 
at  a  time  when  state;  and  local  agencies 
are  already  .struggling  with  significant 
budget  and  .staffing  shortfalls.” 

The  EPA  has  recognized  tlu;  reality  of 
state  and  local  air  agency  funding  and 
resource  shortfalls.  Tlu;  fiPA  remains 
committed  to  near-road  monitoring,  hut 
recognizes  that  the  shift  to  near-road 
monitoring  involves  incr(!ased  work  and 
resource  demands  for  site  selection  aiul 
imjilementation.  The  agency  believes 
that  the  phaseil  ap])roach  is  the  best 
solution  to  match  the  foreca.sted 
availability  of  federal  funding,  which 
will  have  to  occur  over  multiple  years, 
to  allow  the  implementation  of  the 
ixupured  near-road  NfT  network. 
However,  as  noted  above,  while  the  EPA 
is  considering  the  availability  of 
nisources  in  establishing  the.se 
scluidules,  the.se  monitoring 
re()uirem(!nt.s  are  not  contingent  on  the 
future  availability  of  federal  resources. 

3.  Uonclusions  on  Near-Road  NOi 
Monitoring  Niitwork  lm|)lementation 

The  EPA  has  concluded,  ipjon 
consideration  of  ])uhlic  comments,  that 
the  revisions  to  tlu;  dates  that  .states 
must  submit  a  j)lau  for  estahlishiug  all 
r(!(|uired  near-road  NOi  monitors  sites  to 
the  EPA  and  the  dates  hv  which  those 
rcxpiired  near-roatl  NOi  monitors  must 
he  o])(!rational  will  he  finalized  as 
proj)o.sed.  As  such,  near-road  NOi 
monitors  shall  he  e.stahlished  as  follows: 

(a)  In  each  (USA  having  1, OOO.OOO  or 
more  persons,  one  near-road  NOi 
monitor  .shall  be  reflected  in  the  state 
Annual  Monitoring  Network  Plan 
submitted  July  1, 2013,  and  that  monitor 
shall  he  operational  hv  January  1, 2014. 

(hj  In  each  (iBSA  nujuiretl  to  have  two 
near-road  NOi  monitors  (i.e.,  any  (USA 
with  a  population  of  2, .500, 000  or  more 
])er.sons,  or  any  CBSA  with  a  population 
of  500.000  or  more  ptasons  that  has  one 
or  more  roadway  .segments  with  250.000 
or  greater  AADT  countsj.  a  second  near¬ 
road  NOi  monitor  shall  1)(!  niflected  in 
th(!  state  Annual  Monitoring  Network 
Plan  submitted  July  1, 2014.  and  that 
monitor  shall  he  operational  hv  Januarv 
1.2015. 

(c)  In  each  (USA  having  500.000  or 
more  persons  (hut  le.ss  than  1.000,000), 
one  near-road  NOi  monitor  shall  he 
reflected  in  the  state  Annual  Monitoring 
Plan  submitted  July  1, 2010,  and  that 
monitor  shall  he  op(!rational  by  Januarv 
1,2017. 

The  EPA  estimates,  under  these  new 
revisions,  that  52  near-road  NOi 


monitors  would  he  operational  hv 
Januarv  1, 2014.  in  CiBSAs  having 
1.000,000  or  mor(!  ])er.son.s:  an  e.stimated 
23  additional  near-road  NOi  monitors 
would  he  operational  by  Januarv  1, 

2015,  in  anv  (iBSA  having  2,50(),000  or 
more  jjersons,  or  in  those  (USAs  with 
a  poj)ulation  of  500,000  or  more  pcirsons 
that  has  one  or  more  roadway  segments 
with  250.000  or  greater  AADT  counts; 
and  an  estimated  51  additional  near¬ 
road  N()i  sites  would  he  o])(!rational  hv 
Jauuary  1, 2017.  iu  those  (iBSAs  having 
a  poi)ulation  between  500,000  and 
1.000.000  i)ersons. 

No  changes  are  being  made  with 
regard  to  the  implementation  timing 
recpiinanents  for  area-wide  monitoring 
and  for  monitoring  to  characterize  N(li 
ex])o.sures  for  susceptible  and 
vulnerable  jiopulations. 

B.  (Jhiingti  in  Annual  Monitoring 
Nntw'ork  Plan  Approval  Ant horitv 

We  are  finalizing  revisions  to 
regulatory  language,  as  jiroposed  (77  FR 
()4244).  so  that  state  and  loc:al  air 
monitoring  ag(!nc:ie,s  shall  submit  annual 
NOi  monitoring  lUitwork  ])lans  to  the 
EPA  Regional  Administrators  for 
apj)roval. 

1.  Pro]K).sed  Change 

Tlu!  I'iPA  i)roposed  to  amend  the 
regulatory  text  in  40  CFR  58.1()(a)(5)  so 
that  state  and  local  air  monitoring 
agencies  are  nuiuired  to  submit  their 
NOi  monitoring  network  plans  to  their 
respective  EPA  Regional  Administrator 
instead  of  the  EPA  Administrator  for 
approxal.  This  change  would  make  the 
NOi  monitoring  network  ])lan 
submittals  consistent  with  the 
nupiinunents  for  submittal  of  Annual 
Monitoring  Network  Plans  for  ozone, 
carbon  monoxide,  sulfur  dioxide. 
})articulate  matter,  and  lead  to  EPA 
Regional  Administrators. 

2.  Public  Comments 

The  EPA  received  comments  from  five 
.state  and  multi-.state  representative 
groups  and  one  citizen  supporting  the 
propo.sed  revisions  to  shift  the  apjnoval 
authority  of  state  Annual  Monitoring 
Network  Plans  from  the  EPA 
Administrator  to  the  EPA  Regional 
Admini.strators.  f’or  example,  the 
Wisconsin  Department  of  Natural 
Resources  supportiid  this  revision  as 
this  change  will  allow  “*  *  *  for  NOi 
monitoring  network  jilans  to  he 
incorjjorated  into  Annual  Network 
Plans  reducing  the  time  and  resources 
re(|uir(!d  to  prepare  the.se  plans 
lindependent  of  other  pollutant  plansj." 
The  EPA  did  not  niceive  any  comments 
against  the  pro])o.sed  changes  to  NOi 
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monitoring  network  i)l<in  ai)])roval 
authority. 

8.  (’.onclusions  on  Annual  Monitoring 
N(!twork  Plan  Approval  Authority 

The  FPA  has  concluded,  upon 
considiiiation  of  public  c:onnnents.  that 
th(!  revisions  to  the  regulatory  language 
in  40  (IKR  .5H.10(a)(r))  shall  h(!  hnali/.ed 
as  they  w(!^^  propo.stul.  As  such,  states 
shall  suhinit  Annual  Monitoring 
Ntitwork  Ilians  lor  NOi  monitoring  to 
the  KPA  Regional  Admiiuslrators  tor 
aj)proval. 

III.  Stalulory  and  Kxeculive  Order 
Reviews 

A.  Exacutiva  Order  J28(i(i:  Re<’ulaiorv 
Pl(innin<>  and  Review  and  Exeeidive 
Order  h'i5(i3:  Improving  Regulations 
and  Regidaloiy  Review 

This  action  is  not  a  ■‘significant 
regulatory  action"  under  the  terms  of 
Kxecutive  Order  12800  (58  FR  51785. 
Octolx!!'  4.  l‘)98)  and  is.  Iherefori!.  not 
subject  to  review  under  Fxecutive 
Orders  12800  and  18508  (70  FR  8821. 
jannary  21 , 201 1 ). 

R.  Paperwork  Reduction  Act 

This  action  does  not  impo.se  an 
information  colhiction  hnnhm  under  the 
provisions  of  the  Paperwork  Redaction 
Act.  44  II..S.O.  8501  et  .se(j.  Ihirden  is 
dcd'imul  at  5  OFK  1820.8(1)).  The 
|)roi)ost!d  amendments  to  revise  ambient 
NO2  monitoring  nuiuirements  do  not 
add  any  information  collection 
reepurements  beyond  Ihosi;  im])o.sed  by 
the  existing  NO^  monitoring 
retpiirements. 

O.  Regulator^'  Elexihilitv  y\ct 

The  Regulatory  Flexibility  Act  (RFA) 
generally  reepures  an  agenev  to  ])repare 
a  regulatory  ilexihility  analvsis  of  any 
rule  subject  to  notice  and  comment 
ndemaking  retpurements  under  the 
Admini.strative  Procedure  Ac:t  f)r  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nnmher  of  small  entities.  .Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  pur|)oses  of  assessing  the  impacts 
of  this  rule  on  small  entities,  small 
entity  is  defined  as  (1)  a  small  hnsine.ss 
as  defined  by  the  .Small  lJusiness 
Administration’s  (.SHA)  regulations  at  18 
(IFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  po])nlalion  of  le.ss 
than  50.000;  and  (8j  a  small 
organization  that  is  any  not-for-profit 
enlerj)rise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  rule  on  small  entities,  1 
certify  that  this  action  will  not  have  a 
significant  economic  im|)act  on  a 
substantial  uumher  of  small  entities. 

This  action  will  allow  additional  time 
for  state  and  local  air  monitoring 
agencies  to  install  and  begin  operating 
a  subset  of  reepured  NCT  monitors  and 
does  not  add  anv  new  retpiirements. 
Therefore,  it  will  not  ])resent  a 
significant  economic  impact  on  small 
entities. 

I).  Unfunded  Mandates  Reform  Act 

This  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  ex])enditures 
of  .Slot)  million  or  more  for  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 

'Phis  action  will  allow  additional  time 
for  state  and  local  air  monitoring 
agencies  to  install  and  begin  operating 
a  subset  of  r(!(pnred  NOi  monitors  and 
does  not  add  any  new  nupnrements. 

This  action  imposes  no  new  enforceable 
duty  on  any  slate,  local  or  tribal 
governments  or  the  private  sector. 
Furtluninore.  the  expecttxl  costs 
associated  with  the  monitoring 
reepurements  are  not  ex|)ected  to  exceed 
.Slot)  million  in  the  aggregate  for  any 
year.  Therefore,  this  action  is  not  subject 
to  the  re(juirements  of  .seilions  202  or 
205  of  the  IJMRA.  This  action  is  also  not 
subject  to  the  recpnremenls  of  section 
208  of  DMRA  because  it  contains  no 
regulatory  rcupurements  that  might 
significantly  or  unicpiely  affect  small 
governments  because  it  im|)ose.s  no 
enforceable  duty  on  anv  small 
governments. 

H.  Executive  Order  13132:  Eedendism 

This  action  does  not  have  federalism 
implications,  ft  will  not  have  substantial 
direct  effects  on  the  stales,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  18182.  This  action  will 
allow  additional  time  for  state  and  local 
air  monitoring  agencies  to  install  and 
begin  o])eraling  a  .sul).set  of  recpiired  NO^ 
monitors  and  does  not  atld  anv  new 
recpiireiiKMits.  'I’lius.  I’lxecutive  Order 

I. 8182  does  not  ai)ply  to  this  action. 

/•’,  Exeeidive  Order  13175:  Oonsidtation 
and  Coordimdion  With  Indian  Trihal 
Uovernments 

This  action  does  not  have  tril)al 
implications,  as  specified  in  Executive 
Order  18175  (85  FR  87249,  November  9. 
2()()()).  This  final  rule  im])o.ses  no 


nupurements  on  tribal  governments. 

'I'his  action  will  allow  additional  time 
for  .slate  and  local  air  monitoring 
agencies  to  in.stall  and  begin  o])eraliug 
a  snhset  of  retpiired  NO2  monitors  and 
does  not  add  any  new  retpiirements. 
Thus.  Exetailive  Order  18175  does  not 
apply  to  this  action. 

0.  Executive  Order  13045:  Protection  of 
(Children  k'lom  Environmental  Ileidth 
and  Safetv  Risks 

The  EFA  intt;rpret.s  EO  18045  (82  FR 
19885.  April  28.  1997)  as  applving  onlv 
to  those  regulatory  actions  that  concern 
health  or  .safety  risks,  such  that  the 
analysis  retpiired  under  .section  5-501  of 
the  EO  has  the  ])otenlial  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  18045  because  it  does  not  establish 
or  alter  an  environmental  standard 
intended  to  mitigate  health  or  safety 
ri.sks.  hut  merely  allows  additional  lime 
for  state  and  local  air  monitoring 
agencies  to  install  and  begin  operating 
a  subset  of  re(|uired  NO^  monitors. 

II.  Executive  Order  1321 1:  Actions 
(Concerning  Reguhdions  'I'lud 
Significantiv  Affect  Energv  Suppiv, 
Distribution,  or  Use 

This  action  is  not  a  “significant 
energy  action"  as  defined  in  Executive 
Order  18211  (88  FR  28855  (May  22, 

2001 )).  hecau.se  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distrihutiou.  or  use  of  energy. 
'I'his  action  will  allow  additional  time 
for  slate  and  local  air  monitoring 
agencies  to  in.stall  and  begin  operating 
a  subset  of  reipiired  NOi  monitors  and 
does  not  add  any  new  recpiirements. 

/.  \'tdion(d  Technologv  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
'rechnology  Transfer  and  y\dvancement 
Act  of  1995  (“N'ETAA”),  Fuhlic  l.aw 
104-118  (15  II.S.C.  272  note)  directs  the 
EPy\  to  use  voluntary  con.sensus 
standards  in  its  regulatorv  activities 
unle.ss  to  do  .so  would  he  inconsistent 
with  applicable  law  or  otherwise 
im])ractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  s])ecification.s,  test  methods, 
sam])ling  ])rocedure.s,  and  hnsine.ss 
])ractice.s)  that  are  develojied  or  adopted 
t)y  voluntary  consensus  standards 
bodies.  N'f'i’AA  directs  the  El’A  to 
])rovide  (longress.  through  OMll, 
ex])lanation.s  when  the  agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

'I’his  final  rulemaking  does  not 
involve  technical  stanclards.  Therefore, 
this  action  is  not  subject  to  the  NTTAA. 
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/.  Hxaciilivfi  Ordm-  12H9H:  Ff^dmu! 

Actions  To  Address  Environmental 
jnstice  in  Minority  Populations  and 
Low-Income  Popnlations 

Rxeciitive  Order  (I'X))  12808  (5!)  FR 
782!)  (F’el).  18.  1004))  estal)lish(;s  federal 
executive  policy  on  (aiviromnental 
justice.  Its  main  ])rovision  directs 
federal  agencies,  to  the  greatest  (ixtent 
practic;at)le  and  ])(!rinitled  by  law,  to 
make  environmental  justice  part  of  their 
mission  hv  identifving  and  addrcissing, 
as  ap])ropriate,  disproportionatedv  high 
and  advers(!  human  health  or 
environmental  effects  of  tlieir  ])rograms, 
policies,  and  activities  on  minority 
])oj)ulations  and  low-int:ome 
populations  in  the  United  Stat(!s. 

'file  El’A  has  determined  that  this 
final  rule  will  not  have 
dispro])ortionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  po])ulations 
h(!c:au.se  it  does  not  affect  the  level  of 
])rotection  jjrovided  to  liinnan  health  or 
the  environimmt.  This  rule  will  allow 
additional  time  for  state  and  local  air 
monitoring  agencies  to  install  and  begin 
o])eraling  a  subset  of  rcuinired  NOi 
monitors  and  does  not  add  anv  mnv 
reepunanents  or  cdiange  any  existing 
emission  or  ambient  concentration 
standards. 

K.  (iongressioiKd  Ileview  Act 

The  Uongre.ssional  Review  Act.  5 
t).S.(].  801  et  seej.,  as  adchul  hv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1!)!)8.  generally  provides 
that  before  a  rule  may  take;  effect,  the 
agency  ]iromulgating  the  rule  mu.st 
suhinit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  Mouse  of  the 
Congress  and  to  the  Comptroller  Ckmeral 
of  the  United  States.  The  EPA  will 
submit  a  rej)ort  containing  this  rule  and 
other  recpiired  information  to  the  U.S. 
.Semate.  the  U.S.  House  of 
Re])res(!ntatives,  and  the  Com])troller 
Ceneral  of  the  United  .States  ])rior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  81)  days  after  it  is  j)ul)lished  in  the 
Federal  Register.  This  action  is  not  a 
“major  rule”  as  defined  by  .5  U.S.C. 
804(2).  'Fins  rule  will  he  effective  March 
14,  2013. 

List  of  Subjects  in  40  (iFR  Part  .58 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations. 


I)al(!(l;  March  7.  201  3. 

Boll  I’fircia.sopf;, 

Acting  Administrator. 

For  the  niasons  di.scuss(!d  in  the 
preamble,  the  EPA  annmds  40  (iF’E  jiart 
.58  to  nnid  as  follows: 

PART  58— AMBIENT  AIR  QUALITY 
SURVEILLANCE 

■  1.  The  authority  citation  for  part  .58 
continues  to  read  as  follows: 

Authority:  42  U..S.(:.  7403.  7410.  700 1(a). 
7011.  and  7010. 

Subpart  B  [AMENDED] 

■  2.  .Section  58.10  is  amended  hv 
revising  jiaragraph  (a)(.5)  and  paragraph 

(1))(12)  to  read  as  follows: 

§58.10  Annual  monitoring  network  plan 
and  periodic  network  assessment. 

***** 

(a)  *  *  * 

(.5)(i)  A  ])lan  for  establishing  or 
identifving  an  area-wide  NfU  monitor, 
in  accordance  with  the  re(|nirement.s  of 
Appendix  D,  section  4.3.3  to  this  part, 
shall  he  submitted  as  part  of  the  Annual 
Monitoring  Network  Plan  to  the  liPA 
Regional  Administrator  hv  )ulv  1, 2012. 
The  plan  shall  jirovide  for  the.se 
recinired  monitors  to  he  ojierational  hv 
januarv  1 ,  201 3. 

(ii)  A  ])lan  for  establishing  or 
identifying  any  N()2  monitor  inlmided 
to  characterize  vulnerable  and 
su.scejitihle  populations,  as  reciuired  in 
Ajjjiendix  D.  section  4.3.4  to  this  jiart. 
shall  he  submitted  as  part  of  the  Annual 
Monitoring  Network  Plan  to  the  FiPA 
Regional  Administrator  by  july  1, 2012. 
The  plan  shall  jnovide  for  these 
rerpiired  monitors  to  he  operational  by 
lanuary  1, 2013. 

(iii)  A  ])lan  for  e.stahlishing  a  single 
near-road  NfU  monitor  in  (iB.SAs  having 
1,000,000  or  more  jier.sons,  in 
accordance  with  the  recjuirements  of 
Ap|)endix  D,  section  4.3.2  to  this  part, 
shall  he  submitted  as  part  of  the  Annual 
Monitoring  Network  Plan  to  the  FJPA 
Regional  Administrator  by  |uly  1, 2013. 
The  jilan  shall  jirovide  for  these 
retjuired  monitors  to  he  operational  hv 
lanuary  1, 2014. 

(iv)  A  plan  for  e.stahlishing  a  second 
near-road  NOt  monitor  in  any  (iB.SA 
with  a  ])opulation  of  2, .500,000  or  more 
persons,  or  a  second  monitor  in  any 
CB.SA  with  a  population  of  500.000  or 
more  persons  that  has  one  or  more 
road  wav  segments  with  250.000  or 
greater  AADT  counts,  in  accordance 
with  the  reciuirements  of  Appendix  D, 
,sec;tion  4.3.2  to  this  |)art.  shall  he 
submitted  as  part  of  the  Annual 
Monitoring  Network  Plan  to  the  EPA 


Regional  Administrator  by  [uly  1,  2014. 
The  ])lan  shall  provide  for  the.se 
nKpiin^d  monitors  to  he  operational  hv 
lanuary  1 , 201 5. 

(v)  A  plan  for  e.stahlishing  a  single 
near-road  NOi  monitor  in  all  U.B.SAs 
having  .500.000  or  more  jiersons,  hut 
le.ss  than  1.000,000.  not  already  re(|uired 
by  paragra|)h  (a)(.5)(iv)  of  this  section,  in 
accordance  with  the  re(|uirement.s  of 
Appendix  D,  section  4.3.2  to  this  part, 
shall  1)0  submitted  as  part  of  the  Annual 
Monitoring  Network  Plan  to  the  EPA 
Regional  Administrator  by  [nly  1,  2018. 
The  plan  shall  provide  for  these 
monitors  to  he  o])erational  hv  )anuarv  1, 
2017. 

***** 

(h)  *  *  * 

(12)  The  identification  of  required 
NfU  monitors  as  near-road,  area-wide, 
or  vulnerable  and  .su.sce])tible 
poi)ulation  monitors  in  accordance  with 
Appendix  D,  section  4.3  of  this  ])art. 
***** 

■  3.  Section  58.13  is  amended  hv 
revising  paragraph  (c)  to  read  as  follows: 

§58.13  Monitoring  network  completion. 

***** 

(c)  'I’he  NOi  monitors  retpnred  under 
A|)|)endix  D.  section  4.3  of  this  part 
mu.st  he  j)hy.sically  established  and 
o|)erating  under  all  of  the  recinirements 
of  this  ])art.  including  the  re{|uirements 
of  appendices  A.  U.  D.  and  E  to  this  jiart, 
no  later  than: 

(1)  lanuary  1.  2013,  for  area-wide  NOi 
monitors  reejuired  in  Ap])endix  D. 
section  4.3.3: 

(2)  January  1. 2013.  for  NOi  monitors 
intended  to  characterize  vulnerable  and 
susceptible  po])ulations  that  are 
recpiired  in  Apjiendix  D.  section  4.3.4; 

(3)  Jannarv  1.  2014.  for  an  initial  near¬ 
road  NO2  monitor  in  CBSAs  having 
1,000,000  million  or  more  persons  that 
is  required  in  Aj)pendix  D.  .section  4.3.2; 

(4)  lanuary  1.  2015.  for  a  second  near¬ 
road  N()2  monitor  in  CBSAs  that  have 

a  population  of  2. .500.000  or  more 
persons  or  a  .second  monitor  in  any 
CBSA  with  a  po])nlation  of  .500,000  or 
more  persons  that  has  one  or  more 
roadway  segments  with  250.000  or 
greater  AAD'l’  counts  that  is  re(]uired  in 
Appendix  D.  .section  4.3.2; 

(5)  January  1,  2017.  for  a  near-road 
NO2  monitor  in  (iBSAs  having  .500.000 
or  more  persons,  but  less  than 
1.000.000,  not  already  retpiired  by 
paragraph  (c)(4)  of  this  section,  that  is 
recjuired  in  A])pendix  D.  section  4.3.2. 
***** 

IKK  Ooc.  2(u;)-0.5<i:i!l  MIihI  ainl 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  382,  383,  390,  391, 395, 

396 

[Docket  No.  FMCSA-201 2-0378] 

RIN  2126-AB58 

Transportation  of  Agricultural 
Commodities 

AGENCY:  I’ederal  Motor  (iarrita' Saietv 
Administration  (FMC'.SA).  DOT. 

ACTION:  Final  rule. 

SUMMARY;  FMC'.SA  promulgates  the 
uigulatorv  exemptions  for  the 
“transj)ortation  of  agricultural 
commodities  and  farm  snpj)lies’'  and  for 
"covered  farm  vehicles"  and  their 
drivers  enacted  hv  sections  32101  (d) 
and  32034.  resixictivelv.  of  the  Moving 
Ahead  for  Progriiss  in  the  21st  Oentnrv 
Act  (MAP-21).  Although  ])rior  statutory 
ex(Mnj)tions  involving  agriculture  ar(! 
unchangetl,  .some  of  thcise  (!xemj)tion.s 
overlap  with  MAP-21  provisions.  In 
th(!.s(!  cas(!s.  regulated  entities  will  he 
able  to  choos(!  the  exemption,  or  set  of 
excanptions.  under  whiili  to  ojjcaate. 
They  must,  liowmaa'.  com])lv  fullv  with 
the  terms  of  each  ex(an])tion  they  claim. 
DATES:  /;7/ec//\’e*  do/e;  This  rule  is 
effective  March  14.  2013. 

(AmiplidUCA'  deltas:  The  Motor  ('.airier 
.Safetv  Assistance  Program  (Md.SAl^) 
reipiires  participating  .States  to  ailopt 
regulations  compatible  with  40  (IFR 
Parts  300-307  to  remain  eligible  for 
MC.SAP  grants  l40  CFR  3.'-)0.201(a)!. 
.Section  3.'i0.331(d)  reipiires 
partieijiating  .States  to  adopt  compatible 
regulations  as  soon  as  practicable  after 
the  effective  date  of  any  newly  adopted 
or  amended  FM(].SA  regulation,  hut  no 
later  than  3  years  after  that  date.  The 
amendments  to  Parts  300,  301.  30.'i.  and 
300  made  by  this  rule  must  therefore  he 
adopted  hv  March  14.  2010. 

Although  the  Commercial  Driver's 
Ficen.se  (CDF)  program  in  40  CFR  part 
383  is  not  covered  hv  the  MC.SAP 
regulations,  the  .States  are  nupiired  hv 
40  IJ..S.(',.  31314  (as  iiujilemented  hv  40 
Cl'R  part  384)  to  coinjilv  with  the 
reipiirements  of  Part  383  in  order  to 
avoid  the  withholding  of  certain 
Federal-aid  highway  funds.  Consistent 
with  FM(].SA’s  jirevious  practice.  .States 
must  adopt  the  amendment  made  by 
this  rule  hv  March  14.  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
rhomas  Yager.  Driver  and  (Carrier 
Operations,  (202)  300-4325  or 
.\/(.’P.S7>S'do/.go\'.  Federal  Motor  (larrier 
.Safety  Administration.  U.S.  Department 


of  rransportation,  1200  New  )ersey 
.\venue  .SF..  Washington.  DC  20500- 
0001.  Office  hours  an;  from  7:45  a.m.  to 
4:15  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I'Niuailixe  .Siimmai  v 
Acronyms  iind  Alilinivialions 
l,(!gal  ISasis  tor  lln;  Fnlmnaking 
llackgroiiiul 

Cnrnml  Rules  and  MAP-21  Fxemjilions: 

('.omjiarison  and  lliscnssion 
.Seclion-liv-.Section  Analvsis  of  llu;  Final  Roll! 
Regiilalorv  Analyses 

Fxec:utive  Summary 

Purposa  of  tha  Rida  and  SuniiiuiiT  of 
Major  Provision 

This  rule  promulgates 
C.ongressionally-mandated  exemjitions 
irom  the  Fedmal  Motor  Carrier  .Safety 
Regulations  (FM(].SRs)  for  certain 
agrii:ultural  operations. 

.Section  32101(d)  of  MAP-21. 
im|)lemented  as  40  CFR  305.1  (k). 
ex])ands  an  hours-of-service  (IIO.S) 
exem])tion  for  farm-related  o])erations 
during  the  jilanting  and  harve.sting 
season  (as  defined  by  each  .Stati')  that 
has  been  in  effect  since  I0‘)5.  Under  the 
new  ])rovision.  drivers  transporting 
agricultural  commodities  within  a  150 
(instead  of  100)  air-mile  radius  of  the 
farm  or  source  of  the  commodities  are 
exempt  from  the  IKFS  rules.  Also 
exempt  are  retailers  delivering  farm 
supplies  for  agricultural  ])ur])o.ses 
within  a  150  (instead  of  100)  air-mile 
radius  of  their  distribution  ]K)int  to  a 
farm  or  other  place  where  the  su])])lies 
will  he  iKsed.  and  whole.salers  delivering 
farm  sup])lies  within  the  same  radius  to 
a  retailer,  farm,  or  jilace  where  they  will 
he  u.sed. 

.Section  32034  of  MAP-21  created  a 
new  set  of  exeinjitions  for  "covered  farm 
vehicles"  (CFVs)  and  their  drivers.  The 
definition  of  a  CFV  is  di.scussed  in  the 
Background  .section  below.  Briefly. 

CFVs  and  their  drivers  are  exem|)t  from 
the  commercial  driver's  license  ((d)F) 
and  drug  and  alcohol  testing 
regulations;  the  medical  {pialification 
reijuirements;  the  hours  of  service 
limits;  and  vehicle  inspection,  repair 
and  maintenance  rules.  Vehicles 
transporting  placardahle  {juantilies  of 
hazardous  matmials  are  not  eligible  for 
these  exem])tion.s.  The  .States  will  have 
to  ado])t  the.se  exemptions  into  their 
own  laws  and  regulations  within  3  vears 
in  order  to  avoid  the  withholding  of 
certain  Federal  grant  funds. 

(iosts  and  Banafits 

The  benefits  of  the  rule  will  take  the 
form  of  reduced  ex])enditures  in  the 


agricultural  .sector.  Neither  the  benefits 
nor  the  costs  of  the  exemptions  can  he 
estimated  at  this  time.  There  will  akso  he 
costs  assoi:iated  with  re-training  Federal 
and  .State  enforcement  ])er.sonn(!l  on  the 
sometimes  intricati;  details  of  the 
exmnptions. 

Acronyms  and  Abbreviations 

DDF  Commercial  Driver's  Licciiise 
(iFV  Comims'cial  l■'arm  Viihicle 
CM\'  Commercial  Motor  V(;liicli! 

DOT  D(!|)artmeiil  ol Transporlatioii 
I'MC.SA  Federal  Motor  Ciarrim'  .Safely 
Administration 

FMCkSRs  Fiulinal  Motor  ('.airier  .Safetv 
Regulations 

IIM  Hazardous  Matiaials 
I  lO.S  I  lours  of  .Service 
M.'\P-21  Moving  .Aheail  for  Progress  in  the 
21st  (imitury  Act 

MC.SAP  Motor  Carriin'  Safety  Assistam:(! 
Program 

NILS  Natiomd  1  lighwav  .Svstmn 

Fegal  Basis  for  the  Rulemaking 

This  rule  is  based  on  sections 
321()l(d)  and  328.34  of  the  Moving 
Ahead  for  Progress  in  the  21st  Centurv 
Act  (MAP-21)  (Pul).  F.  112-141, 128  ' 
.Stat.  405,  778.  830,  )uly  8.  2012). 

.Section  32101(d)  exptmded  both  the 
.sco])e  and  the  geogra|)hical  reach  oftin 
hour.s-of-service  (llO.S)  exenpition 
enacted  by  .Sec.  345(a)(1)  of  the  National 
Highway  .System  (NILS)  Designation  Act 
of  lOO.s  'lPiil).  F.  104-50,  100  Stat.  588, 
813,  Nov.  28.  10051  <tiid  redesignated  as 
.Sec.  220  of  the  Motor  Carrier  .Safety 
Improvement  Act  of  1000  (M(',.SIAj  |Pul). 
F.  108-150.  113  .Stat.  1748,  1773.  Dec. 

0.  lOOOl  by  .Sec.  4115  of  the  .Safe 
Accountable.  Flexible.  Efficient 
Trans])ortation  Ecjuitv  Act;  A  Fegaev  for 
Users  (SAFin'EA-Fli)  iPiih.  I,.  100-50, 
no  Stat.  1144,  1728,  1743-1744,  Aug. 

10.  2005].  As  .so  redesignated,  .section 
220  of  M(kSlA  was  amended  hv  sections 
4130-4132  of  SAFETEA-FU  lilO  .Stat. 
1743-17441. 

.Section  345(a)(1)  of  the  NIFS 
Designation  Act  c:reated  an  exemption 
from  the  HO.S  regulations  for  drivers 
transporting  agricultural  commodities  or 
farm  supplies  for  agricultural  purposes 
within  a  100  air-mile  radius  of  the 
source  of  the  commodities  or  the 
distribution  jioint  for  the  farm  sujijilies, 
])rovided  the  transjiortation  occurred 
during  the  planting  and  harvesting 
seasons,  as  determined  by  each  .State. 
Pursuant  to  the  legislative  history  of  the 
jirovision,  FMU.SA  intei'ineted  .Sec. 
345(a)(1)  as  exempting  onlv  drivers 
trans|)orting  farm  su])plies  from  a  farm 
retailer  to  the  ultimate  consumer, 
typically  a  farmer. 

Section  32101(d)  .supersedes  that 
inter])retation  by  expanding  the 
exem])tion  to  include  drivers 
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transporting  farm  supplies  from  a 
wholesale  or  retail  di.strihution  i)oint  to 
a  farm  or  other  location  where  tlie 
supplies  are  intended  to  Im;  used,  and 
from  a  wholesale  di.strihution  point  to  a 
retail  distribution  ])oint.  It  also  (ixtended 
the  geographical  radius  of  the 
ex(!mi)tioii  from  100  to  1.50  air-miles. 

Section  320.34  of  MAF-21  cr(!ated  a 
.series  of  exemptions  from  the  Federal 
Motor  (iarrier  Safety  Regulations 
(I’MCiSRs)  for  “cov(!red  farm  vcdiicles” 
((T’Vs).  as  defined  therein  and 
explaiiuul  in  the  Background  setlion 
Ixilow.  Briefly,  a  (iFV  and  its  driver  are 
exempt  from  any  re(]nirement  relating  to 
(1)  c:ommercial  driver's  lic;en.ses  ((IDLs) 
or  drug  and  alcohol  testing  established 
nmhn-  40  U.S.Ck  chapter  313;  (2)  medical 
certificates  established  under  40  IJ.S.C. 
chapter  311.  snhchajjter  HI.  or  40  ll.S.fk 
chaj)ter  313;  and  (3)  HOS  and  vehicle 
ins])ection.  rejlair.  and  maintenance 
established  under  4t)  II.S.G.  chajjter  311. 
snbchapter  111.  or  40  IJ.S.C.  chapter  315. 

FMCSA  must  consider  the  "costs  and 
benefits"  of  a  rule  before  ado])ting  it  (40 
IJ.S.C.  3113B(c)(2KA)  and  315()2(d)). 

This  rule  simply  adopts  jurisdictional 
limitations  enacted  hv  (Jongress.  and 
FMC.SA  therefort;  finds  "good  cause" 
under  5  IJ.S.C,.  553  to  promulgate  this 
rule  as  a  final  rule  Ixuianse  prior  notice; 
and  comment  woidd  lx;  "imnecessarv  " 
under  the  ciriannstances.  The  Agency 
akso  finds  “good  cause"  to  make  the  rule 
eff(x;liv(!  u])on  ])uhbcation  lxx;au.se  it 
“relieves  a  restriction"  |4?)  IJ.S.C,. 
.553(d)(1)  |. 

Background 

FMCSA  and  its  predece.ssor  agencies 
exerci.sed  their  disenOion  to  adopt  a 
number  of  exemptions  related  to 
agricultural  operations.  (Jongress  has 
also  enacted  statutory  exem])tions 
concerning  agricultural  operations.  To 
understand  the  imjiact  of  the 
amendments  |)romulgated  in  this  final 
rule,  the  exem])tions  already  in  effect — 
both  discretionary  and  statutory — mu.st 
first  h(!  descrihcxl.  We  will  then  coin])ar(! 
the  MAP— 21  provisions  to  the  current 
exmnptions. 

To  he  eligible  for  MfJ.SAF  grants, 
jxn  ticipating  States  agree;  to  ado])t  as 
.State  law  motor  carrier  safety  statutes 
and  r(;gulations  that  are  “coni])atihh;” 
with  FMCSA’s  regulations.  For  State 
regulations  a])])bcahh;  to  inter.state 
connn(;rce,  “compatible”  means 
identical  to  or  having  the  same  effect  as 
the  Federal  standards;  for  regulations 
applicable  to  intrastate  ce)unnerce, 
“comjjatihibty”  iiu:ludes  limited 
variation  from  Federal  standards  (as 
s])ecified  in  49  CFR  350.341).  To  retain 
M(J,SAP  funding,  participating  .States  are 
recpiired  to  adopt  not  only  F’ederal 


r(;gulatorv  re(|uirem(;nts  hut  also  Federal 
ex(;mptions.  both  di.scr(;tionarv  and 
statutory.  .Similar  rules  a])plv  to  the  CDl, 
regulations,  as  ex])lain(;d  in  the  DATES 
section  above;.  .Stat(;s  partici])ating  in 
MC.SAP  and  the;  CDI,  i)rogram  must 
adopt  all  of  the;  exemptions  i)romulgated 
today  within  3  years  of  the  eflective  date; 
of  this  ruh;,  or  ilu;y  will  he  ineligible;  te) 
re;e:e;ive;  e:e;rlain  Fe;eh;ral  funels. 

(,’i  /  Iran  I  Disci  afionarv  Hxain  pi  ions 
Pin  t  3H3 

The;  re;guhitie)ns  in  40  (JFR  Part  383 
((Je)mme;re:ial  Driver’s  Lie;e;n.se; 

.Stanelarels;  Re;e]uire;me;nts  anel  Penaltie;s) 
incbule;  a  number  e)f  e;xemptie)ns.  The 
appbe:ahibty  ])re)visie)ns  in  §383.3 
allow,  hut  eio  ne)t  re;e]uire.  the  State;.s  te) 
exemj)t  from  the  manelate;  to  e)htain  a 
CDL,  operators  e)f  a  farm  vehie;le  that 
weeulel  eetherwise  ejuabfv  as  :i 
"e:e)muu;re:ial  me)tor  vehie'.le”  reejuiring  a 
CDL,  provieh;el  the  farm  vehie:h;  is  (1) 
e:e)ntre)lh;el  anel  eeperateel  by  a  farm(;r, 
ine:luebng  e)])e;ralie)n  by  e;m|)loye;e;s  eer 
family  me;mhers;  (2)  u.seel  te)  tr:mspe)rt 
e;ithe;r  <igrie;ultur:il  ])re)elue;ts,  hirm 
mae:hine;ry,  hirin  su])])be;s,  or  he)th,  te)  e)r 
fre)m  a  farm;  (3)  ne)t  u.seel  in  the 
e)pe;ratie)ns  e)f  a  ceemmeen  e)r  e:e)ntnie:t 
me)te)r  e:arrie;r;  ;mel  (4)  useel  within  241 
kih)me;te;rs  (150  mih;s)  e)f  the;  (armer’s 
larm  |40  (JFR  383.3(el)(l )).  Be;e:ause;  the 
term  “farme;r”  is  ne)t  eh;fine;el  in  |)art  383, 
the;  elefinitie)!!  in  40  (JFR  300.5  ii])])be;s;' 
“Farmer”  me;ans  any  perseen  whe) 
eeperates  a  farm  e)r  is  ebre;e:tlv  inveelveel 
in  the;  e:ultivatie)n  of  lanel.  e;re)p.s,  eer 
bveste)e:k  whie;h  (1)  are;  eewneel  hv  that 
])er.se)n  e)r  (2)  are  uneler  the  elirexl 
ce)ntre)l  e)f  that  pe;r.se)n.  .Similarly. 
hee:au.se  the;  term  "eeperateers  e)f  a  farm 
ve;hie:le”  u.seel  in  §  383.3(el)(l )  is  not 
definexl  in  §383.5,  the  ne;are;.st 
eepiivalent  term — “farm  vehiede;  elriver," 
as  defined  in  §300. .5 — is  a])])lie:ahle.  A 
"farm  vehie:le  elriver"  is  a  person  who 
elrives  only  a  e;e)mmere;ial  me)tor  vehicle 
that  is — (1)  e:ontrolh;el  anel  operateel  by 
cl  farmer  eis  ;i  ])rivcite  me)te)r  e;arri(;r  e)f 
property;  (2)  being  u.seel  te)  transpe)rt 
either  (a)  agricultural  pre)elue;t.s  e)r  (h) 
farm  mae:hine;ry,  farm  .suppbe;.s,  e)r  he)th, 
te)  e)r  fre)m  a  farm;  (3)  ne)t  he;ing  u.seel  in 
the;  eeperation  e)f  a  feer-hire;  nie)te)r  carrie;r; 
(4)  ne)t  e:arrving  hazcireheus  materials  e)f 
a  ty|)e  eer  eimmtitv  that  re;eiulre;.s  the; 
e;e)nnnere'.i;il  mote)r  ve;hie:h;  te)  he; 
])lae:areh;el  in  ae:e;e)rel;me:e;  with  §177.823 
e)f  title  4‘),  (Je)eh;  e)f  Fe;eh;ral  Re;gulatie)n.s. 


'  I’ui'siiiml  lolhi:  iiilroeliiclorv  tliieiso  olA 
till!  (li4Miitii)iis  in  Ihnl  s(;):li()n  iipplv  "linhiss 
s|)iM:ili(:iillv  (IdiiK!!!  t!ls(:\vhi!i'(!  in  this  sniKliapIcM'" 
(i.n..  snljeliapltir  H  ol  eliaptnr  III  ot  snlXille!  8  eil  tilla 
4(1.  (ioelt!  of  foelnral  |■(!}>nlalions.  which  envois  4!) 
(I'R  I’ails  Ilocan.so  ■'I'arnior"  is  not 

(lolinoel  in  I’arl  aan.  Iho  ilol'inition  of  that  lonn  in 
ii:i!K).5  is  Ihoroforo  applieaihlo. 


anel  (5)  he;ing  u.seel  within  150  air-miles 
e)f  the  farme;r's  farm  |40  (JFR  3t)0.5|. 

It  is  impeertant  te)  ne)te;  that.  althe)ugh 
the  exe;m])tie)n  ;mthe)rize;el  by 
§  383.3(el)(l )  anel  the;  eh;finitie)n  e)f  a 
“farm  \  e;hie:h;  elriver"  in  §300.5  iire  very 
simihir.  they  are;  neit  ielentiexil.  While 
§  383.3(el)(l)  make;.s  lU)  mentie)n  e)f 
plae;ard:ihh;  epiantities  e)f  hazareh)us 
materials  (HM) — anel  thus  aj)pe;cir.s  to 
cilh)w  agrie:ultund  elrive;rs  trauspeerting 
IIM  an  e;xe;m])tion  fre)m  the  (JDL 
re;(juire;ment — the  de;finitie)n  e)f  a  “farm 
vehiede  elrive;r”  in  §300.5  e;xe:lueh;s 
elrivers  who  me;et  the  e)the;r  4  elements 
e)f  that  elefinitie)!)  if  the;y  are  carrying 
])lae:ardahle  (piantities  e)f  HM.  In  e)ther 
we)rel.s,  “e)])erator.s  e)f  a  farm  vehicle” 
uneler  §  383.3(d)(1),  wheein  FM(J.SA 
tre;ats  as  e;ejui valent  to  “farm  ve;hie:le 
elrivers"  uneler  §300.5.  are  ne)t  eligible 
fe)r  the;  CDL  exemption  if  the;y  transpe)rt 
])lae;ardahh;  eiuantities  of  HM. 

A  driver  whe)  is  ne)t  reejuired  te)  hohl 
a  (JDL  as  a  result  e)f  §  383.3(el)(l)  is  alse) 
e;xe;mpt  from  the  FM(JJ.SA  elrug  anel 
ah:e)he)l  testing  regulatie)ns  l.s’ee40  CFR 
382.103(a)(l)|. 

.Se;e:tie)n  383. 3(e;)  alleews  Alaska  te) 
issue  re;strie:te;el  (JDLs  te)  :ipj)be:ants  whe) 
eh)  ne)t  e:e)mplv  with  the;  te;st  ])re)e:e;elure;s 
in  .Suhpart  H  e)f  Part  383.  This  partial 
e;xe;m])tie)n  is  utilizeel  by  few.  if  any, 
elrivers  her  agrie;ultur;d  e)])e;nitie)n.s. 

.Se;e:tie)n  383.3(11  alleews  .States.  unele;r 
e:e;rtain  e:e)nebtie)n.s.  te)  i.ssue  re;strie:te;el 
(JDLs  te)  e;mj)h)yee;.s  e)f  4  farm-re;late;el 
servie:e  iuelu.strie;.s.  .spe;e:ifie:allv  (1)  agri- 
ediemie  al  husines.ses;  (2)  euistom 
harvesters;  (3)  farm  re;tail  e)uth;ts  anel 
.su])])b(;r.s;  anel  (4)  livestexT  fe;e;eh;r.s. 

Part  301 

The  driver  e|uabfie:atie)n  rules  in  40 
(JFR  ])art  301  (Quabficatieens  of  Drivers 
anel  Le)nge;r  Ce)mhinatie)n  Vehicle  (LCV) 
Driver  Instructors)  also  incluele 
eli.scre;tie)narv  exemptions. 

.Section  301.2  sets  fe)rth  3  agriculture- 
related  exe;mj)tions.  (It  she)uhl  he  noteel, 
he)we;ver.  that  elrivers  e)therwi.se  e;xe;mpt 
uneler  §3t)1.2  remain  suhjee:!  te)  the  ruh;.s 
in  §  301.15(e)  eleabng  with 
di.seiuaiifie;atie)n  for  vie)lating  a 
j)re)hihitie)n  e)n  te;xting  while  elriving  a 
CMV.) 

.See:tie)n  301.2(a)  e;xempt.s  )re)m  the 
ruh;.s  in  Part  3t)l  the  elriver  e)f  a  (JMV 
e:e)ntre)lh;el  anel  ope;rateel  hv  a  pe;r.se)n 
engageel  in  e;u.ste)m  harve;sting.  |)re)vieh;el 
the;  (JMV  is  use;el  to  tnmspeert  (1)  farm 
mae;hine;rv,  sui)pbe;.s.  e)r  he)th,  te)  e)r  fre)m 
a  farm  fe)r  e:uste)m-harve;sting  e)pe;ratie)n.s 
e)n  a  farm;  e)r  (2)  custom-harvestexl  e:re)p.s 
te)  ,ste)rage  e)r  market. 

.See;tion  301.2(h)  exempts  from  the; 
rules  in  Pin  t  301  the;  elriver  of  a  (JMV 
e:e)ntre)lh;el  anel  e)])e;rate;el  hv  a  he;e;keepe;r 
engaged  in  the  sea.sonal  trans])e)rtatie)n 
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ol  hees.  The  exemption  does  not  apply 
to  a  l)eekeeper’s  trans})ortation  ot  lioney. 

Section  301. 2(c)  exmnpts  troin  the 
rules  in  I’arl  391  a  "iarin  vehicle 
(lriv(!r.”  as  defined  in  39()..5.  who 
drives  a  straight  truck  (hut  not  an 
articulated  vtdiicle).  As  indicattul  above, 
a  ‘Tarm  vehicle  driver"  is  a  jxason  who 
drives  only  a  (IMV  that  is — (1) 
controlled  and  opinated  hv  a  iarmer  as 
a  private  motor  carrier  ol  propca  ty:  (2) 
l)(!ing  used  to  trans|)ort  «!ith(!r  (a) 
agricultural  products  or  (h)  farm 
machinery,  farm  supplies,  or  both,  to  or 
from  a  farm:  (3)  not  being  nsecl  in  tlx; 
operation  of  a  for-hire  motor  carrier;  (4) 
not  carrying  hazardous  materials  of  a 
type  or  (juantity  that  nujuires  the 
commercial  motor  vehicle  to  l)(i 
placanhul  in  accordance  with  177.823 
c)f  title  49.  (lode  of  Federal  Regulations, 
and  (3)  luniig  used  within  130  air-miles 
of  the  farmer’s  farm. 

Although  the  broad  exem])tion  in 
391.2(c)  for  drivers  of  straight  trucks  is 
not  ai)i)licahle  to  drivers  of  articulated 
vehichis.  391.2(c)  cros.s-nderences 
S391.()7,  which  sets  forth  a  shorter  list 
of  exemptions  availahh;  to  farm  vehicle 
drivers  of  articulated  (’,MVs.  S(!ction 
391.07  (!X(!mpts  a  "farm  \’ehicle  driver." 
as  (hifined  in  ??  390.3.  who  is  also  at  least 
18  vears  of  ag(!  and  drives  an  articulated 
(IMV.  from  certain  general  (pialification 
standards  in  3‘)1 .1 1 ,  .s|)ecifically 
^391.11(1))(1).  (ti).  and  (8);  this  driver  is 
akso  (jxrnnpt  from  .Suh])art.s  (1.  D.  and  F 
of  Fart  391. 

Fart  3‘)3 

The  HO.S  regulations  in  49  {’,FR  Fart 
3‘)3  include  a  variety  of  exceptions  that 
could  apply  to  agricultural  operations, 
though  the  |)rovisions  described  below 
were  not  intended  specifically  for  that 
pnrpo.se. 

.Section  35)3.1  (e)(1)  allows  drivers 
operating  within  a  100  air-mile  radius  of 
their  normal  work-reporting  location  to 
dispimsc;  with  normal  records  of  duty 
status  (RODS,  often  called  logs), 
provided  they  me(!t  certain  other 
re(purement.s. 

.S(!ction  35)3.1  (e)(2)  allows  driv(!r.s 
o|)(!rating  vehicles  that  rlo  not  nupun;  a 
(3)1,  within  a  130  air-mile  radius  of 
their  normal  work  r(!])orting  location  to 
drive  within  a  10  lu)ur  window  alfiir 
coming  on  duty  (instead  of  tlx;  normal 
14-hour  driving  window)  2  days  per 
w(;ek.  providing  otlxjr  limits  and 
recordkeeping  nupiirements  are  met. 

.S(!ction  35)3. 1(h)  iix:lnde.s  s|)ecial  HO.S 
limits  for  drivers  operating  in  Alaska. 

.S(!ction  35)3. l(i)  iix:ludes  sjjecial  HO.S 
(ixemptions  for  drivers  operating  in 
1  lawaii. 


(Ainvnt  Stdtiitoi  v  I^Jx(;nii)ti()ns 

Nils  IIcsigiHilioii  Act.  .Sciction 
343(a)(1)  of  tlx!  NIKS  D(;signation  Act 
provided  that  the  nigulations  riJgarding 
maximum  driving  aixl  on-duty  time 
l)rescrih(!d  by  the  D(!])artment  of 
Transportation  under  45)  U..S.(;.  31130 
and  31302  do  no)  apply  to  drivers 
transporting  agricultural  commodities  or 
farm  suppliiis  for  agricultural  puiposes 
in  a  .State  if  such  transportation  is 
limited  to  an  area  within  a  100  air  mile 
radius  of  tlx!  source;  of  the  commodities 
or  tlx;  di.strihution  point  for  tlx;  farm 
sup])lies  aixl  the  transportation  takes 
])lac(;  during  the  ])lanting  ami  harvesting 
seasons  within  that  .State;,  as  eie;te;rmine;el 
by  the;  .State.  The;  terms  “;igrie;id)ural 
e:e)mnx)elitie;.s”  anel  "farm  supplies  fe)r 
agrieadtural  j)urj)e).se;.s”  we;re;  elefine;ei  In 
.se;e;tie)n  4130(e:)  e)f  .SAFETFA-LH  anel 
e;nae;te;el  as  .se;e:tie)n  225)(e)  e)f  Md.SlA. 

'fix;  agrie:ultural  e;xe;m])tie)n  fre)m  the 
he)urs-e)f-se;rvie:e;  (HO.S)  re;gulation.s  is 
e;e)efifie;el  in  45)  OFR  35)3.1  (k)  anel  the; 
statutex  v  elefinitieens  e)f  “agrie:ultnral 
e;e)nmx)efitie;s"  aixl  "farm  .sui)|)lie;,s  feir 
agrie:ultural  purpe).se;s”  are;  e;e)efifie;el  in 

35)3.2. 

MAP-21.  MAF-21  ine:luele;s  twei 
efiffe;re;nt  preivisiems  ai)])lie;al)le;  tei 
agrieadtural  e)])e;ratie)ns.  .Se;e;)ie)n 
321 01  (el)  e;nae:te;el  ame;nelme;nts  tei  the; 
HO.S  e;xe;mptie)n  eiriginallv  aele)|:ite;el  in 
the;  NILS  l)e;.signatie)n  Ae:t.  while;  .See:. 
325)34  })re)mulgale;el  a  .se;t  eif  e;xi;mptie)n.s 
that  e:e)ve;re;el  manv  jireivisieins  eif  the; 
FMCSRs. 

Section  221011(1).  .Se;e;tie)n  32101  (el) 
anx;nele;el  the  NILS  De;.signatie)n  Ae;t 
e;xe;m])tie)n  in  twei  ways.  First,  it 
e;xte;nele;el  the;  ge;e)graphie:al  re;ae:h  eif  the; 
e;xe;mptie)n  freim  100  tei  130  air-miles  eif 
the  seiure:e;  eif  the;  agrie:ultural 
e:eimnxielitie;.s  eir  the;  eli.stributiein  point  eif 
farm  .su]i]ilie;s  feir  agrie;ultural  iiurpeiseis. 
.Se;e:onel,  it  e;xtenele;el  the  e;xem]itiein  to 
wheile;.sale;rs  eif  farm  su]iplie;s.  As 
anx;nele;el,  the  130  air-mile;  raelius  is  neiw 
nx;a.sure;el  from  a  wheilesale;  tei  a  reitail 
elistrihutiein  iieiint,  eir  freim  a  wheileisale 
eir  re;tail  elistrihutiein  |ieiint  tei  a  farm  eir 
eithe;r  ]ilae;e;  where;  the;  supiilie;s  are; 
inte;nele;el  tei  he;  u.seel. 

Section  22024.  The;  e;xe;m]itiein.s 
e:re;ate;el  liy  .Se;e:.  325)34  are;  available;  einlv 
tei  “eaive;re;el  farm  ve;hie;le;s”  ((IFYs)  anel 
the;ir  eipe;r;iteirs.  The;  (]FV  ele;finitiein  is 
eaiinjilex,  aixl  the;  re;sul)ing  e;xe;mptiein.s 
.seinx;tinx;.s  eive;rlap  eir  e:einffie;t  with 
pre;vieius  e;xe;m|itiein.s.  The; 
ine:ein.si.ste;ne;ie;s  will  he  elise;us.se;el  lie;low. 

In  eirele;r  tei  make;  the  im]ile;nx;nting 
re;gula)iein.s  nxire  re;:xlahle;,  l‘’M(kSA  has 
re;phrase;el  them.  The;  statuteirv  ele;finitiein 
eif  a  “e:eivere;el  farm  ve;hie:le”  is  preiviele;el 
at  .Se;e:.  325)34(e:)  eif  MAF-21. 


A  "e:eive;re;ei  farm  ve;hie;le;"  ((’.k’V).  as 
ele;fine;el  in  .Se;e;.  32934,  is  a  straight  )rue:k 
eir  artie:ulate;el  ve;hie:le;  (e;.g.,  a  large; 
pie:kup,  ii  true;k  pulling  a  trailer, 
seinx;tinx;s  ei  stanelarel  trae:teir  semitrailer 
ceimliinatiein)  re;gi.ste;re;el  in  a  .State;  that  is 
use;el  liv  the;  eiwner  eir  eiperateir  eif  a  farm 
eir  rane;h  (eir  an  e;mpleive;e;  eir  familv 
me;mhe;r  eif  a  farm  eir  rane:h  eiwner  eir 
eiperateir)  tei  trans]ieirt  agrie:ultural 
e:eimnxiefitie;.s.  livesteieik,  mix;hine;rv  eir 
supjilies,  preiviele;el  the;  true:k  has  a 
lie;e;nse;  plate  eir  either  ele;signatiein  issixiel 
hv  the;  .State;  eif  re;gistratiein  that  alleiws 
law  e;nfeire:e;nx;nt  ]ie;r.seinne;l  tei  ielentify  it 
as  a  farm  ve;hie;le;.  Although  a  (]FV  may 
neit  he  useel  in  feir-hire;  motor  e;arrie;r 
ei]x;ratieins.  ii  .share-e:ro]}]ie;r’s  use;  eif  a 
ve;hie;le  tei  transpeirt  the  laixllorel’s  share 
eif  the;  eaeijis  may  neit  he  tre;ate;el  as  a  feir- 
hire;  eiperatiein.  If  the  (^F’V  has  a  greiss 
ve;hicle  we;ight  (OVW)  eir  greiss  ve;hie:le; 
weight  rating  (OYWR),  whie:heve;r  is 
greater,  eif  20,001  pounels  eir  less,  it  may 
take;  aelvantage  eif  the;  (/!F\^  e;xe;mptiein 
ele;.se:ribe;el  beleiw  while  eipe;rating 
iinvwhere  in  the;  l]nite;el  .Stateis.  A  Ok'Y 
with  a  GYW  eir  CYWR,  whie:he;ve;r  is 
gre;ate;r.  abeive;  20.001  peiunels,  may 
travel  anywhere;  in  the;  .State;  eif 
re;gistratiein  eir  ae;reis.s  .State;  beirele;rs 
within  130  eiir  mile;.s  eif  the;  Ixime  farm 
eir  rane:h — hut  the;  ve;hie:le  woulel  leise;  its 
.status  as  a  (]F'Y  anel  the;  e:eirre;s]ieiixling 
e;xe;m]itieins  if  it  e;xe;e;e;ele;el  these; 
ge;eigraphie:al  limits.  In  large;  .State;.s  like; 
Te;xas  eir  Oalifeirnia.  the;  ei)ie;rateir  eif  a 
Cl- Y  with  a  (JYW  eir  CYWR  alieive; 

20.001  ]ieiuneis  will  he  able  tei  travel 
mue;h  nxire;  than  13t)  air-mile;.s  within 
the;  .State.  Heiwever,  if  the;  CFY  e;reis.se;s 
a  .State;  line;,  its  exempt  e}]ie;ratieins  uneler 
this  MAF-21  provisiein  are;  limiteel  to  a 
130  air-mile;  raelius  from  the  heime  farm 
eir  rane:h. 

While  .Se;e:.  325)34  identifieis  the 
Feeleiral  rules  freim  whie.h  CFYs  anel 
their  elrivers  are  exempt,  it  eleies  sei  in 
.statuteirv  terms  that  weiidel  he  unfamiliar 
tei  meist  elrive;rs  anel  moteir  carriers,  anel 
eliffie:ult  to  u.se  feir  e;eim]iliaix:e  eir 
e;nfore;e;me;nt.  FMC.SA  has  therefeire 
e;hei.se;n  to  jireimulgate;  the  reigulateiry 
eepuvalents  eif  the;  statuteirv  ten  nis. 

Current  Rules  ami  MAP-21 
Exemptions:  Comparison  and 
Discussion 

Port  222 

The;  eiptiein  granteel  the;  .State;s  in  45) 
CFR  383.3(il)(l)  tei  e;xe;miit  e:e;rtain 
eipeirateirs  eif  a  farm  ve;hie:le;  freim  the;  CDE 
anel  elrugaixl  ale:eiheil  te;.sting  re;gulatiein.s 
is  vi;rv  similar,  but  neit  iele;ntie;al,  tei  the; 
(]DE  e;xe;m]i)iein  e;re;a)e;d  by  MAF-21. 
While;  the  exemptiein  in  ??  383.3(el)(l )  is 
available;  tei  the  eijierateir  eif  a  farm 
ve;hie:le;  e:eintreille;el  anel  eipeirateel  liy  a 


16192 


r«leral  Resale, ■/ Vol.  7«.  N„.  ^-.WTI,„..,U,v.  March  14.  2013/Kules  and  Kesula.io,^ 


farmor.  iho  CFV  dofinition  inclmlus  a  I 
ranch  owner.  Similarly.  ;i«3.;U(l)(l)  is 
liinitcid  to  larinors  trans])oitinf^ 
agricnltural  products,  farm  machimiiy 
or  farm  supplies,  while  the  (d'V 
definition  also  includes  livestock.  '1  he 
extmiption  allowed  hy  .th.k.t(d](l). 
although  narrower  than  the  MA1’-21 
exemi)tion.  is  currently  in  etlec;t  in  most 
(ifm)t  all)  States  and  immediately 
available  to  designated  farmers. 

Removing  that  exemjjtion  and  recpuring 
States  to  adoi)t  the  new  exemi)tion 
would  include  a  3  year  imiilementation 
pm  iod  during  which  there  may  he 
pericxls  that  farmers  are  not.  in  State 
statut(?s.  provided  any  (ixemption. 

FMCSA  is  therefore  retaining 
383. 3(dKl)  at  this  time 
'I’he  restricted  CDLs  allowed  in  Alaska 
1^  383  3(e)l  and  tor  certain  tarm-related 
sendee  industries  1§  383.3(f)l  have  been 
partiallv  overtaken  hy  MAP-21 .  Drivers 
of  C'FVs  in  Alaska  and  livestock  teeders 
anvwhere  who  meet  the  conditions  set 
forth  in  the  definition  of  a  Cl- Y  m  49 
Cl-’R  399. .d  would  he  completely  exempt 
from  the  CDL  reciuirement— and  thus 
from  drug  and  alcohol  testing,  which  is 
otherwise  a])plical)le  to  these  limited 
exeinjitions  in  Part  383.  Howevei. 
drivers  for  agri-chemical  businesses, 
custom  harvesters,  and  larm  letail 
outlets  and  suppliers  would  not  ipialdy 
for  the  C.FV  exemiitions  because  drivers 
of  CFVs.  hy  definition,  must  he  larm 
owners  or  operators,  or  their  employees 
or  familv  memhers.  Sections  383.3(e) 
and  (O  are  being  retained  because  they 
remain  available  to  drivers  ol  vehicles 
that  do  not  (pialify  as  C,FVs. 

Part  :Wl 


Section  35)1 .2(a).  which  jirovides  an 
excejition  from  Part  391  for  custom 
harvesters,  is  also  being  retained 
because  those  operations  do  not  meet 
the  MAP-21  definition  of  a  CFV. 
iiarticularlv  the  reiiuirement  that  the 
vehicle  he  ojierated  hy  the  owner  or 
operator  of  a  farm  or  raiudi.  Custom 
harvesters  move  from  one  farm  to 
another  to  harvest  grain  hut  are  not  the 
owner  or  ojierator  ol  a  particular  taini. 

In  any  case.  391.2(a)  is  broader  than 
Sec.  32934.  which  provides  an 
exemption  only  from  Suhpart  F 
(Phvsical  Qualifications  and 
Examinations)  of  Part  391.  not  from  all 
of  Part  391. 

Section  391.2(h).  which  provides  an 
oxception  from  Part  391  for  a  beekeeper 

using  a  CMV  for  the  seasonal 

transjiortation  ol  bees,  is  also  retained, 
hike  custom  harvesters,  beekeepers  do 
not  meet  the  definition  of  a  CFV  because 
they  rarely  operate  a  larm  or  ram.li.  they 
tyiiicallv  iilace  beehives  on  marginal 
farm  or  ranch  land  owned  or  oiierated 


hv  someone  else.  Section  391 .2(h)  also  mai 
provides  an  excejition.  not  just  from  to  > 

Suhiiart  E  of  Part  391 .  hut  Irom  the  3.n 

entire  Part.  ,  ' 

Section  391.2(c)  jirovides  an  api 

exception  from  all  of  Part  35)1 .  apart  ex( 

from  the  rules  on  texting,  lor  a ‘iarni  ev: 

vehicle  driver”  (as  defined  in  ??  35)0.5)  ol 
a  straight  truck.  On  the  other  hand.  Sec. 
325)34(a)(3)  of  MAP-21  exempts  (,1- V 
drivers  only  from  “any  recpiirement  ‘  i' 

relating  to  medical  certiiicates.  wliK.h  i  ‘ 
corresponds  to  Suhjiart  E  ol  Part  35)1.  ” 

Section  35)1 .2(c)  is  substantially  hrmuler  »1 
than  Sec.  325)34  and  is  therefore  being  9^ 
retained.  Many  “farm  vehicle  dn vi^^rs”  ‘  > 
of  straight  trucks  could  (lualifv  as  (4-  \ 
drivers,  and  I'/ce  varsa,  hut  the  two  ‘-> 

provisions  are  not  identical.  For 
example,  drivers  of  articulated  ' 

CFVs  oiierating  hevond  a  radius  ot  loO 
air-miles  from  the  home  farm  or  ranch  ” 
would  not  (pialify  for  the  exemption  in 
§  35)1 .2(c)  because  only  straight  trucks 
are  eligible  and  then  only  when  used  ^ 
within  159  air-miles  of  the  farmer's 

farm.  .  i-  . 

Section  35)1 .2(c)  also  refers  to  ^ 

5?  35)1 .97.  which  jirovides  a  more 
limited,  hut  still  extensive,  set  oi  ‘ 

exceiitions  for  “farm  vehicle  drivers  of  ■ 
articulated  vehicles.  IJndeiQ?  35)1 .97.  a  I 
“farm  vehicle  driver"  who  is  at  l‘-ast  18  ■ 

vears  old  ami  drives  an  articulated  (.MV 
;  is  not  subject  to  Suhjiarts  C.  D.  and  1-  oi 
I’art  35)1.  Suhjiart  C  covers  enijiloymeiit 
i  ajijilications  ((?35)1.21).  investigations  ot 
drivers’  safetv  jierformaiice  history  lor 
the  jirior  3  years  (^  35)1.23).  the  annual 
review  of  a  driver’s  record  with  the  state 
driver  licensing  agency  (§  35)1 .2.5).  and 
the  recjuirenient  (or  drivers  to  submit 
anniiallv.  and  for  carriers  to  review,  a 
list  of  ail  traffic  convictions  during  tiie 
jirec.eding  year  ((^  391.27).  Suhjiart  D 
nujuires  motor  carriers  to  subject  newly- 
hired  drivers  to  road  tests  (§  391.31). 
though  certain  ecjuivalents  are  also 
accejitahle  (§391.33).  Suhjiart  F  recjuires 
motor  carriers  to  maintain  a 
(jnalification  file  on  each  driver  it 
employs  (§  391.51)  as  well  as  the 
e  records  relating  to  its  safety 

jierformance  history  investigations 
undertaken  jiursuant  to  §  35)1 .23 
(§  391.53).  Anv  motor  carrier  that  uses 
an  instructor  to  train  longer 
comliination  vehicle  (ECV)  drivers  must 
11  maintain  a  (jnalification  tile  on  each 
instructor  (§  391.55).  Finally.  §  391.97 
n  nxcejits  covered  farm  vehicle  driveis 
per  from  §  35)1 .1 1  (h)(1).  nujuiring  them  to  he 
at  least  21  vears  old  (§  35)1 .97(a)).  VMule 
d.  MAP-21  exemj)ts  the  (lriv(n'  of  a  ('.FV 
lo  from  “anv  nKjuirement  relating  to 
ause  medical  certificat()s”  jSec.  325)34(a)(3)l. 
hev  which  corresjjonds  to  Suhj)art  E  ot  1  art 
1  35)1 .  §  35)1 .97  excej)ts  farm  vehicle 

h1  (lriv(!rs  of  articidated  vehieUxs  from 


many  re(juir(!ments  axcapi  th().s(!  relating 
to  medical  (jualifications.  Section 

is  tluis  (juito  (liflonnit  irom  tho 
CFV  exemjition.  Determining  the 
ajijilicahility  of  these  excejitions  and 
exemjitions  will  re(iuire  a  careful  tactual 
evaluation  of  the  operations  in  (juestion. 

Part 

Sections  35)5.1  (e)(1)  and  (2)  are 
cnrrentlv  available  lo  many  kinds  ot 
commen-.ial  motor  vehicle  drivers.  Some 
of  them  mav  he  farm  or  ranch 
ojierators— one  of  the  elements  m  the 
definition  ot  a  C',1- V — hut  many  aie 
drivers  for  general  trucking  ojierations 
that  are  not  eligible  for  the  (.FV 

exemjition.  .. 

Drivers  in  Alaska  and  Hawaii  who  are 
cnrrentlv  ojierating  under  §  35)5.1  (h)  and 
(i)  mav  continue  to  do  so.  hut  some  ot 
them  mav  now  he  eligible  for  the  MAt^- 
21  exemjitions. 


Section-by-Section  Description  of  Final 
Rule 

Part  382  is  amended  hy  adding 
“covered  farm  vehicle"  drivers  to  the 
list  of  excejitions  from  the  drug  and 
alcohol  testing  reijuirements  in 

§  382.193(d).  This  amendment  has 

jireemjitive  effect  jiursuant  lo  45)  ll.S.f.. 
31399(g).  which  jirovides  that  “jal  State 
or  local  government  may  not  jirescnhe 
or  continue  in  ellect  a  law.  regulation, 
.standard,  or  order  that  is  inconsistent 
with  the  regulations  jirescrihed  undei 
this  section.  Although  States  must 
comjily  with  this  rule,  the  change  lo 
Part  382  is  self-executing  in  the  sense 
that  a  jier.son  exemjit  from  the 
nujiuremenl  to  obtain  a  C.DIj.  <is 
jirovided  hy  this  rule,  is  also  exemjil 
from  drug  and  alcohol  testing,  since 
testing  is  re(juire(l  onlv  lor  (.DE  holders. 

Part  383  is  amended  by  adding 
jiaragrajih  (h)  to  §  383.3  exjilaining  that 
the  GDI.  iHUjuirements  do  not  ajijily  to  a 
:  CFV  driver. 

Part  35)9  is  amended  hy  adding  tnc 
definition  of  a  “covered  farm  vehicle’  to 
the  list  of  definitions  in  §  35)9.5.  1  he 
exemjitions  for  “covered  farm  vehicles 
and  their  drivers  are  codified  as 
§399  35)(a).  Section  399.35)(h)(l) 
exjilains  that  MGSAl^  funds  may  not  he 
withheld  inerelv  because  a  State 
t  exemjits  GFVs  from  State  reijuireinents 
relating  to  the  ojieration  ol  that  vehi(4e. 
Section  399.35)(lii(2)  exjilains  that  GFVs 
transjiorting  jilacardalile  (jiiantities  ol 
)0  hazardous  materials  (HM)  are  not 
0  eligible  for  the  exemjitions  in 

§  35)9.35)(a).  This  jirovision  is  based  on 
i-’MGSA’s  interjiretalion  of  Sec. 
325)34(li)(2)  of  MAP-21 .  As  jiromulgated 

t  hv  §  35)9.35)(h)(l)  of  this  rule.  Sec. 

3'2934(li)(l)  of  MAP-21  clearly  jirohihits 
the  withholding  of  MGSAl^  funds  from 
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.Stales  tliat  exempt  (^FVs  “from  (iny 
Static  wquire^nwnt  relating  to  the 
o|)eration  of  that  vehicle”  (em})hasis 
add(!(l).  However,  because  .Sec. 
32934(1))(2)  makes  .Sec.  32‘)34(1))(1) 
inap])lical)l(!  to  C’.FVs  transporting 
|)lacardal)le  (piantiti(!s  of  I IM.  it  thus 
authorizes  FM(«SA  to  withhold  MfkSAP 
funds  from  .States  that  exempt  such 
(I’Vs  “from  (inv  Stain  rn(]uii'niunnt 
relating  to  the  operation  of  that 
vdiicle,”  including  the  exemptions 
otherwi.se  available  to  (iFVs  under  .Sec. 
32‘K14(a). 

Part  301  is  amended  hv  adding 
paragrajdi  (d)  to  thegjmeral  excej)tions 
in  4?  301.2.  Paragra])h  (d)  de.scrihes  the 
exemptions  apj)licahle  to  drivers  of 
“covered  farm  x  cdiicles." 

I’art  305  is  amended  hv  revising  the 
provision  on  "agricultural  oj)erations” 
in  §305.1(k)  to  include  the  changes 
made  hv  .Sec;.  32101  (d)  and  by  adding 
new  S  305. l(s)  to  excmij)!  drivers  of 
“covered  farm  vehiclcjs”  from  the  HO.S 
regulations. 

Part  300  is  amended  by  adding 
|)aragraph  (c)  to  §300.1.  .Sc:ope.  to 
(jxempt  driver's  of  “covered  farm 
vehicles”  from  the  rcigulations  on 
insp(!Ction.  repair,  and  maintenance. 

Regulatory  Analyses 
Ungaiatory  /Vo/?/7/ng  and  l{avi(ny 

FMd.SA  has  determined  that  this 
action  is  not  a  “significant  regulatorv 
action”  under  Rxcicutive  Order  12}1()0,  as 
sujiplemented  hv  Fxeentive  Order 
13503  (70  FR  3821.  )anuary  18.  2011). 
and  DOT  regulatory  policies  and 
procedures  (44  FR  1103.  Fehrnarv  20. 
1070).  Neither  the  benefits  nor  the  costs 
of  this  rule  can  he  reliahlv  estimated. 
The  henelits  consist  of  reductions  in  the 
expenditures  that  parts  of  the 
agricultural  .sector  of  the  economy 
would  otherwise  incur  in  order  to 
comply  with  regulatory  recpiirements 
from  which  MAP-21  jirovides 
exemptions.  Both  the  current  costs  of 
tho.se  regulatory  recpiirements  and  the 
value  of  the  exemptions  are  unknown. 

In  fact,  the  number  of  drivers  who  will 
cpialify  for  the  exemptions  is  it.self 
unknown.  Neither  the  henelits  nor  the 
costs  of  the  exemptions  c:an  he 
estimated  at  this  time.  However,  the 
benefits  of  the  rule  will  take  the  form  of 
reduced  expenditures  in  the  agricultural 
sec:tor  and  there  will  he  some  c:osts 
associated  with  re-training  Federal  and 
.State  enforcement  |)ersonnel  on  the 
.sometimes  intricate  details  of  the 
exemptions. 

Noncctheless.  the  Agenc:y  does  not 
believe  that  the  economic;  c:o.st.s  of  the 
rule  would  ex(;eed  the  .Si 00  million 
annually,  and  fiongressional  or  public 


interest  in  the  rule  is  likcdy  to  fo(;us  on 
demands  for  its  immediate  ])uhlic;ation 
so  that  the  exemptions  (;an  he  utilized. 
This  rule  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Hnt’alatorv  hlaxihilitv  Act 

The  recpiirements  of  the  Regulatory 
Flexibility  Ac;t  (RFA)  do  not  a|)ply  when 
an  agenc;y  finds  good  c;au.se  pursuant  to 
5  II..S.C’..  553  to  adopt  a  rule  without 
prior  nc)lic;e  and  c;c)nnnent.  Bec;ause  this 
rule  promulgates  jurisclic;tic)nal 
limitations  enac;tecl  by  (Congress,  as 
explained  in  the  Legal  Basis  .sec;tic)n 
above.  f'MC^SA  has  determined  that  it 
has  good  c;au.se  to  adopt  the  rule  without 
nc)tic;e  and  c:omnient.  An  RFA  analysis 
is  therefore  not  recpiired.  'Fliis  final  rule 
also  c;c)mj)lies  with  the  President’s 
memorandum  of  lanuary  18,  2011, 
entitled  “Regulatory  Flexibility,  .Small 
Biisine.ss,  and  )oh  (a'eation”  (7()  FR 
3827). 

Federalism  (Executive  Order  IdEi2l 

A  rule  has  federalism  implic;atic)ns  if 
it  has  a  substantial  clirec;t  effec;l  on  .State 
or  loc;al  governments  and  would  either 
preem])t  .State  law  or  impo.se  a 
suhslantial  clirec;t  c;osl  of  c;omplianc;e  on 
the  .States.  FMfi.SA  analyzed  this  rule 
under  F.(l.  13132  and  has  determined 
that  it  has  no  federalism  inpilic  ations. 

I ’n funded  Mandates  Reform  Act  of  If)H5 

rliis  rule  does  not  impo.se  an 
unfunded  Federal  mandate,  as  defined 
by  the  linfunded  Mandates  Reform  Ac;t 
ol  1005  (2  II.S.C.  1532  et  seq.).  that  will 
result  in  the  expenditure  by  State,  loc;al, 
and  tribal  governments,  in  the  aggregate, 
or  hv  the  private  sec;tor,  of  .Si  43.1 
million  (whic;h  is  the  value  of  SlOO 
million  in  2010  after  adjusting  for 
inflation)  or  more  in  any  1  veai. 

Executive  Order  (Civil  Justice 

Reform) 

'I’liis  rule  meets  applic;ahle  standards 
in  ,sec;tic)ns  3(a)  and  3(h)(2)  of  Fxec;utive 
Order  12088,  (iivil  )n.stic;e  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  recluc;e  burden. 

Executive  Order  I3()-45  (Protection  of 
Children) 

FMCkSA  analyzed  this  ac;tic)n  under 
l']xec;utive  Order  13045,  l’rc)tec;tic)n  of 
(Children  from  Fnvironmental  Health 
Risks  and  .Safety  Ri.sks.  'I’he  Agenc;y  has 
determined  that  this  rule  will  not  c;reate 
an  environmental  risk  to  health  or  .safety 
that  may  disjiroportionately  affec;t 
c:liilclren. 


Executive  Order  I2()2()  (Taking  of 
Private  Property) 

FMC.SA  reviewed  this  rule  in 
ac;c;orclanc;e  with  Fxec;utive  Order  12030, 
Covernmenlal  Ac;lic)ns  and  lnterferenc;e 
with  Oon.stitutionally  l’rotec;tecl  Prc)])erty 
Rights,  and  has  determined  it  does  not 
effec;t  a  taking  of  private  jiropertv  or 
otherwise  have  taking  implic;atic)ns. 

Privacy  Impact  Assessment 

.Sec;tic)n  522  of  title  I  of  division  H  of 
the  Oonsolidated  Ajijiropriations  Ac;t, 
2005,  enac;teci  Dec;emher  8,  2004  (Pub.  L. 
108-447,  118  .Stat.  2800,  3208,  5  IJ.S.O. 
552a  note),  recpiires  the  Agenc;y  to 
c;oncluc;t  a  ])rivac;y  impact  a.ssessment 
(I^IA)  of  a  regulation  that  affec;ts  the 
])rivac;y  of  individuals.  This  rule  will 
not  rcccjuire  the  c;c)llec;tion  of  any 
])ersonally  identifiable  information. 

The  Privac;y  Ac;t  (5  l]..S.(L  552a) 
applies  only  to  F’ederal  agenc;ies  and  any 
non-Fecleral  agenc;y  whic;h  rec;eive.s 
rec;orcls  c;ontainecl  in  a  system  of  rec;c)rcls 
from  a  f’cnleral  agenc;y  for  use  in  a 
matc;hing  program.  FMfi.SA  has 
determined  this  rule  will  not  result  in 
a  new  or  revised  Privac;y  Ac;t  .System  of 
Rec;orcl.s  for  FMfkSA. 

Executive  Order  12372 
(Intergovernmentid  Review) 

The  regulations  implementing 
Fxec;utive  Order  12372  regarding 
intergovernmental  c:onsultatic)n  on 
Federal  ])rc)grams  and  ac;livitie.s  do  not 
apply  to  this  program. 

l\iperwork  Reduction  Act 

Under  the  Paperwork  Recluc;tic)n  Ac;t 
of  1995  (I’RA)  (44  U.S.O.  3501  et  seq.). 
Federal  agenc;ies  must  obtain  apjnoval 
from  the  OMB  for  each  c;c)llec;lic)n  of 
information  they  concluc;t,  spon.sor.  or 
recpiire  through  regulations.  This  rule 
does  not  recpiire  a  new  information 
c;c)llec;tion.  However  the  rule  recluc;es  by 
an  unknown  amount  the  information 
c;c)llec;tic)n  burden  for  driver  i)hysic:al 
cpialific;atic)ns  under  Part  391.  HO.S 
under  Part  395,  and  inspec;tion,  rejiairs 
and  maintenanc;e  under  Part  390. 

National  Environmental  Policy  Act  and 
Clean  Air  Act 

FMfi.SA  analyzed  this  rule  in 
ac;c;c)rdanc;e  with  the  National 
ICnvironmenlal  Pc)lic;v  Ac;t  of  IttOt) 
(NFPA)  (42  lI.S.C:.  4321  et  .seq.)  and 
l'M(’,.SA's  NEPA  Implementing 
Procedures  and  Policy  for  Considering 
Environmented  Impacts,  Order  5010.1 
(FMC.SA  Order).  Marc;h  1. 2004  (09  l-R 
?)080).  FMCi.SA’s  Order  slates  that 
“Iwlhere  FMC.SA  has  no  clisc;retic)n  to 
withhold  or  c;c)nclition  an  ac:tic)n  if  the 
ac;tion  is  taken  in  ac;c:c)rclance  with 
spec;ific:  statutory  c;riteria  and  FMfkSA 
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lacks  control  and  ri:s])onsil)ility  over  tho 
olTocts  of  an  action,  that  action  is  not 
subject  to  this  Order.”  Id.  at  cha))ter 
1(D)  {(it)  FR  t)(i84).  Because  (Congress 
limited  the  Agency's  normal  .safety 
jurisdiction  through  the  MAF-21 
exemptions  ])romulgated  today,  this 
rnhnnaking  falls  under  chapter  1(D). 
Therefore,  no  further  analysis  is 
lUM'.essary. 

In  addition  to  the  NEPA  re(]uirements 
to  examine  impacts  on  air  (piality,  the 
Olean  Air  Act  (OAA)  as  amended  (42 
D.S.O.  7401  et  seep)  also  retjuires 
FMOSA  to  analyze  the  potential  imi)act 
of  its  actions  on  air  c|nality  and  to 
ensure  that  FMOSA  actions  conform  to 
State  and  local  air  (jualitv 
implementation  plans.  This  non¬ 
discretionary  action  is  expected  to  fall 
within  the  OAA  de  ininiinis  standards 
and  is  not  subject  to  the  Environmental 
Frot(H:tion  Agency’s  Oeneral  Oonformity 
Rule  (40  (iFR  parts  51  and  03). 

HxecutivH  Ordni'  13211  (Eni^r^y  Efihets) 

FMOSA  has  analyzed  this  ride  inuler 
Executive  Order  13211,  Actions 
Ooncerning  Regulations  That 
Significantly  Affect  Energy  Su])])ly, 
Distrihntion  or  Use.  The  Agency  has 
determined  that  it  is  not  a  ‘‘significant 
energy  action”  under  that  Executive 
Order  hecau.se  it  is  not  economically 
significant  and  is  not  likely  to  have  a 
significant  adver.se  effect  on  the  su])])ly, 
distrihntion,  or  use  of  energy. 

List  of  Subjects 

43  CER  Part  3H2 

Administrative  ])ractice  and 
])rocednre.  Alcohol  abuse.  Drug  abuse, 
IDrng  testing,  Miglnvay  .safety.  Motor 
carriers.  Penalties,  Safety, 
Trans])ortation. 

43  CER  Purl  383 

Administrative  juactice  and 
jnocedure.  Alcohol  abuse,  Oommercial 
driver’s  license,  Oommercial  motor 
vehicles.  Drug  abuse,  Highwav  safetv. 
Motor  carriers.  Motor  vehicle  safety. 

43  CER  Part  330 

Highway  safety,  Intermodal 
tran.s])ortation,  Motor  carriers.  Motor 
vehicle  safety,  Rej)orting  and 
recordkee])ing  reciuirements. 

43  CER  Part  331 

Alcohol  abuse.  Drug  abuse.  Drug 
testing.  Highway  safety.  Motor  carriers. 
Reporting  and  recordkeeping 
reiiuirements.  Safety,  Transportation. 

43  CER  Part  335 

I  lighway  safety.  Motor  carriers, 
Re]K)rting  and  recordkeeping 
reiinirements. 


43  CER  Part  336 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkee])ing  re(|uirements. 

For  the  reasons  stated  in  the 
preamble,  FMCSA  amends  40  (;i'’R  Parts 
382,  383,  300,  301, 305,  and  300  in  title 
40.  (lode  of  Federal  Regulations,  chapter 
111,  snhehapter  B,  as  follows: 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

■  1.  The  authority  citation  for  Part  382 
is  revised  to  read  as  follows: 

Authority:  4!)  U.S.C.  3113.3.  3113(i,  31301 
cl  srq..  31.502;  sec.  32934  of  Pul).  L.  112-141, 
120  Slat.  40,5.  830:  and  49  CI  K  1.87. 

■  2.  Amend  §  382.103  by  adding 
l)aragraj)h  (d)(4)  to  read  as  follows: 

§382.103  Applicability. 

***** 

(d)  *  *  * 

(4)  Who  o|)erate  “covered  farm 
vehicles,”  as  defined  in  40  CFR  300.5. 

PART  383— COMMERCIAL  DRIVER’S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

■  3.  The  authority  citation  for  Part  383 
is  revised  to  read  as  follows; 

Authority:  49  U.S.C.  .521. 31130.  31301  cl 
sc(]..  and  31.502;  secs.  214  and  21.5  of  Pul).  E. 
100-1.59.  113  Slal.  1748.  1700.  1707:  .sec. 
4140()fPnl).  h.  109-.59.  1  19  Slal.  1144.1740; 
sec.  32934  ofPnl).  L.  112-141.  120  Slal.  40.5. 
830:  and  49  Cl’R  1.87. 

■  4.  Amend  §  383.3  by  adding  jiaragraph 
(h)  to  read  as  follows: 

§383.3  Applicability. 

***** 

(h)  Excaption  for  drivers  of  “covered 
farm  vehicles.”  The.  rides  in  this  part  do 
not  apjily  to  a  driver  of  a  “covered  farm 
vehicle,”  as  defined  in  §  390.5  of  this 
chajiter. 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

■  5.  The  authoritv  citation  for  Part  390 
is  revised  to  read  as  follows: 

Authorily:  49  U.S.C.  .504,  .508,  31132. 
31133,  31130,  31144.  3  11 .51 . 31 .502:  sec.  114. 
I’nh.  1,.  10:i-311.  108  Slal.  1073.  1077-1078: 
sec.  212,  217,  229,  Pul).  L.  100-1.59.  113  Slal. 
1748,  1700,  1707:  sec.  229.  Piih.  L.  100-159 
(as  Iranslerred  by  sec.  4114  and  amended  by 
.secs.  4130-4132,  Pnl).  b.  109-59,  119  Slal. 
1144,  1720,  174:1-1744);  sec.  4130,  Pnl).  b. 
109-59.  119  Slal.  114.  1745;  seclions 
32101(d)  and  349:14.  I’nl).  b.  112-141.  120 
Slal.  405.  778.  830;  and  49  CFR  1.87. 


■  0.  Amend  §  390.5  hv  adding  a 
definition  of  “Covered  farm  vehicle”  in 
alphal'etical  order  to  read  as  follows: 

§  390.5  Definitions. 

***** 

Covered  fenm  vehicle — 

(1)  Means  a  .straight  truck  or 
articulated  vehicle — 

(1)  Registered  in  a  State  with  a  licen.se 
plate  or  other  designation  issued  hv  the 
Slate  of  registration  that  allows  law 
enforcement  officials  to  identify  it  as  a 
farm  vehicle; 

(ii)  Operated  by  the  owner  or  ojierator 
of  a  farm  or  ranch,  or  an  employee  or 
family  member  of  a  an  owner  or 
operator  of  a  farm  or  ranch; 

(iii)  Used  to  transport  agricultural 
commodities.  livestoc;k.  machinery  or 
supplies  to  or  from  a  farm  or  ranch;  and 

(iv)  Not  used  in  for-hire  motor  carrier 
operations;  however,  for-hire  motor 
carrier  operations  do  not  include  tlie 
operation  of  a  vehicle  meeting  the 
reqnin?ments  of  paragra])hs  (l)(i) 
through  (iii)  of  this  definition  by  a 
tenant  pursuant  to  a  croji  share  farm 
lease  agreement  to  Iransiiort  the 
landlord’s  |K)rtion  of  the  crojis  under 
that  agreement. 

(2)  Meeting  the  reipiirements  of 
])aragraphs  (  l)(i)  through  (iv)  of  this 
definilion: 

(i)  With  a  gro.ss  vehicle  weight  or 
gross  vehicle  weight  rating,  whichever 
is  greater,  of  2().()()1  pounds  or  less  mav 
utilize  the  exemptions  in  §390.39 
anvwhere  in  the  United  States:  or 

(ii)  With  a  gross  vehicle  weight  or 
gro.ss  x  ehicle  weight  rating,  whichever 
is  greater,  of  more  than  2(i.()()l  pounds 
may  utilize  the  exem])tions  in  §390.39 
anywhere  in  the  State  of  registration  or 
across  Stale  lines  within  150  air  miles 
of  the  farm  or  ranch  with  resjiect  to 
which  the  vehicle  is  being  operated. 
***** 

■  7.  Add  new  §  390.39  to  suhpart  B  to 
read  as  follows: 

§  390.39  Exemptions  for  “covered  farm 
vehicles.” 

(a)  Eederal  reejuirements.  A  covered 
farm  vehicle,  as  defined  in  §390.5, 
including  the  individual  operating  that 
vehicle,  is  exempt  from  the  following: 

(1)  Any  re(|nirement  relating  to 
commercial  driver’s  licen.ses  in  49  UFR 
Part  383  or  controlled  substances  and 
alcohol  n.se  and  testing  in  49  UFR  l^art 
382; 

(2)  Any  reijiiirement  in  49  UFR  Part 
391,  Suhpart  E.  Physical  Qualifications 
and  I'Naminations. 

(3)  Any  reiiuirement  in  49  UFR  Part 
395,  Hours  of  Service  of  Drivers. 

(4)  Any  requirement  in  49  UFR  Part 
390.  Inspection.  Repair,  and 
Maintenance. 
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(1) )  Stdta  nujuirnmnnls — (1)  In 
”<?nern/. — Fedcaal  transportation 
lunding  to  a  .State  may  not  Im; 
terminated,  limited,  or  otlun  wise 
interleriul  with  as  a  result  oi  the  .State 
exempting  a  covered  tarm  vehicle, 
including  the  individual  o|)erating  that 
viducle.  Irom  any  .State  recpurement 
relating  to  the  oj)eration  ol  that  vehicle. 

(2)  I-Ixcaption. — l’aragra|)h  (h)(1)  oi 
this  section  chuis  not  a])ply  with  res])ect 
to  a  covined  farm  vehicle  transporting 
hazardous  materials  that  rtupiin!  a 
placard. 

(c)  Olhni  axcinplions  nnd 

(;x(  options. — Tlu!  (;x(!m])tions  in 
|)aragraphs  (a)  and  (h)  of  this  section  are 
in  addition  to.  not  in  place  of.  the 
agricultural  exemptions  and  exce])tions 
in  st;;iH:i.:i(d)(i).  :i«:i.:i(e).  :i«:i.:i(t]. 
:i‘)i.2(a).  :i‘)i.2(h).  :i‘)i.2(c).  :i<)i.(i7. 

1(e)(1).  1(e)(2).  :i;)5.i(h). 

80.5.1  (i).  and  805.1  (k)  of  this  chapter. 
Motor  carri(MS  and  drivers  mav  utilize 
any  comhination  of  tlujse  exemptions 
and  exce])tions.  jnoviding  they  comply 
fullv  with  (!ach  .separati*  (!xemi)tion  and 
exce|)tion. 

PART  391— QUALIFICATIONS  OF 
DRIVERS  AND  LONGER 
COMBINATION  VEHICLE  (LCV) 

DRIVER  INSTRUCTORS 

■  8.  The  authority  citation  for  Part  801 
is  rm  i.scul  to  rciad  as  follows: 

AulliiH-ily:  4!)  .504.  .lOH.  81 188. 

81  18(i.  im(r81.502:  sis:.  4007(1))  ol  fill).  L. 
102-240.  10,5  .Still.  1014.  2152:  sec.  114  of 
Pill).  L.  108-811.  I  OH  Slut.  1078.  1077:  sec. 
215  of  Pill).  1..  100-150.  118  Still.  174H.  1707: 
sec.  82084  of  Pill),  h.  112-141.  120  Slat.  405. 
880:  mill  40  CO  K  1.87. 

■  0.  Amend  801 .2  by  adding  ])aragr<ij)li 
(d)  to  read  as  follows: 

§391.2  General  exceptions. 

***** 

(d)  (Jovnivd  farm  V(dii(:l(!S.  The  rules 
in  part  801 .  .Suhpart  E — Physical 
Qualifications  and  Examinations — do 


not  a])ply  to  drivers  of  "covereii  farm 
vehicles.”  as  defined  in  40  (IFK  800.5. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

■  10.  The  iinthorily  citation  for  Part  805 
is  revised  to  reiid  iis  follows: 

Aulherily:  40  U.S.C.  504.  81188.  81  180. 
81187.1111(1  81502:  sec.  1  1 8.  Pill).  I..  108-811. 
108  Still.  1078.  1070;  sec.  220.  Piih.  I,.  100- 
150  (iis  ti'iinsfei  reil  hy  sec.  4115  iiiid  iiiiieiided 
hy  secs.  4180-4182.  Pel).  1,.  100-50.  1 10  Slid. 
1144.  1720.  1748.  1744);  sec.  4188.  Piii).  1,. 
100-50.  no  Slid.  1  144.  1744:  sec.  108.  Pub. 

I,.  110-482.  122  Slid.  4800-4800;  sec.  820.84. 
Pill).  I,.  112-141.  120  Slid.  405.  880'  iiiid  40 
Cl-K  1.87. 

■  11.  Amend  §  :in5.1  hy  revising 
liaiiigraph  (k)  and  adding  a  new 
paragniph  (s)  to  read  as  follows- 

§  395.1  Scope  of  rules  in  this  part. 

***** 

(k)  A;^ri(:idtur(d  opnrntions.  The 
provisions  of  this  pin  t  sluill  not  iipply 
during  planting  iind  harvesting  periods, 
as  determined  hv  eiich  Stide.  to  drivers 
tran.s])orting 

(l)  Agricultunil  commodities  from  the 
source  of  the  iigricultund  commodities 
to  <1  location  within  a  150  air-mile 
nidius  Ifom  the  source: 

(2)  f  iirm  sup|)lie.s  for  iigricidtural 
purposes  from  ii  wholesale  or  ndail 
distrihiition  |)oint  of  the  farm  supplies 
to  <1  (arm  or  other  lociition  where  the 
lai  111  sipiplies  are  intended  to  he  used 
within  a  150  air-mile  nidius  from  the 
distrihiition  iioint;  or 

(8)  Farm  supplies  for  agricultural 
piii'iioses  from  a  wholesale  distrihiition 
])oint  of  the  farm  supplies  to  a  retail 
distrihiition  point  of  the  farm  sn])])lies 
within  a  150  air-mile  radius  from  the 
wholesale  distrihiition  point. 
***** 

(s)  Covnind  Idnn  V(d^i(:lns.  The  rules  in 
this  ])art  do  not  ap])lv  to  drivers  of 
"covered  farm  vehicles,"  as  deiined  in 
40  Cl'R  :ioo.5. 


PART  396— INSPECTION,  REPAIR, 
AND  MAINTENANCE 

■  1 2.  The  authority  citation  for  Part  .800 
is  revised  to  read  as  follows; 

Authority:  4!l  Ib.S.C.  5(14.  81188.  81180. 
;il151.  and  81502:  sec.  82084.  Pub.  b.  112- 
141.  120  .Slat.  405.  880;  and  40  CbT  1.87. 

■  1 8.  Amend  §  80().l  hy  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§396.1  Scope. 

***** 

(c)  This  ])arl  does  not  ap])ly  to 
"covi'red  farm  vehicles,"  as  defined  in 
40  (IFR  800.5,  or  to  the  drivers  of  such 
vehicles. 

Issued  under  llie  aiilboritv  delegated  in  40 
Cl’R  1.87  on;  .March  8.  2018. 

Amu;  S.  Ferro, 

Admiiiislnilor. 

IFK  Dec.  20 1:1-0,5807  Filed  :i-i:i-i:i:  8:45  and 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  121018563-3148-02] 

RIN  0648-XC311 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  2013  and  2014 
Harvest  Specifications  for  Groundfish 

(lorrnction 

In  rule  document  2(118-(I4822. 
a])j)earing  on  jiages  18818-18884  in  the 
issue  of  Friday,  March  1, 2018,  make  the 
following  correction: 

On  page  18822  in  the  heading  of 
Table  0,  the  year  "2018"  is  corrected 
read  "2014".' 

|FR  Ooi.,  C  1-201:1-04822  Filiul  :i-i:i-i:i;  8:45  am| 
BILLING  CODE  1505-01-D 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 3-0239;  Directorate 
Identifier  2010-SW-087-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
Deutschland  GmbH  Helicopters 

AGENCY:  Forlmal  Aviation 
Administration  (l'’AA),  DOT. 

ACTION:  Notice  of  proposed  rnlmnaking 
(NFRM). 

SUMMARY:  We  ])ropos(!  to  ado])t  a  new 
airworlhin(;ss  directive*  (AD)  for  all 
Fnrocopter  Deutschland  (iinlrll  (fXiD) 

IX:  l.'iri  ID.  I’2.  l’2+,  'I’l.  T2.  and  T2+ 
ludicojrters  erpnjrjred  with  a  certain 
main  transmission  housing  n])])er  part. 
Tliis  ])roposed  AD  would  re(|uire 
installing  a  corrugated  washer  in  the 
middle  of  the  main  transmission  filteu’ 
housing  ni)])er  part  and  modifving  the 
main  transmission  housing  iprper  part. 
This  ])roposed  AD  is  promj)ted  hy  an 
inspection  of  housing  upper  parts  that 
revealed  the  bypass  inlet  in  the  oil  filter 
area  was  not  manufactured  in 
accordance  with  ajjjjlicahle  design 
s])ecifications.  The  ]3roposed  actions  are 
intended  to  |)revent  failure  of  the  main 
transmission  and  snhsecjnent  loss  of 
control  of  the  helicojder. 

DATES:  We  must  receive  comments  on 
this  ])ro])osed  AD  hv  Mav  13.  2013. 
ADDRESSES:  Yon  may  send  comments  by 
anv  of  the  following  methods: 

•  FtnUnal  (ilhihnncikin;^  Dockat:  (Jo  to 
hi\p://\\’\v\v.w<^ul(itions.f^ov.  Follow  the 
f)idine  instructions  for  .sending  yonr 
comments  el(;ctronicallv. 

•  FV/.y;  202-493-22.11. 

•  Moil:  Send  comments  to  the  II. S. 
Dijpartment  of 'rransportation.  Docket 
Operations.  M-30.  We.st  Building 
Oronnd  Floor.  Room  Wl  2-140.  1200 
New  jersey  Avenue  SF..  Washington. 

DC  20.190-0001. 

•  Hand  Dtdivery:  Dediver  to  the 
“Mail”  address  heUween  9  a.m.  and  .1 
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p.m..  Monday  through  Friday.  exce|)l 
h'eihaal  holidays. 

Examining  the  AI)  Docket 

Yon  may  examine  tlu;  AD  dock(;t  on 
the  lnt(!rn(!t  at  http:// 

WWW'. rcgidcitions. gov  or  in  person  at  the 
Docked  Openations  Office  hedween  9 
a.m.  and  1  p.m..  Mondav  through 
Friday,  except  Federal  holidavs.  The  AD 
docket  contains  this  proposeel  AD.  the 
economic  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
Office  (tele|dione  8(KM)47— .1327)  is  in 
the  ADDRESSES  section.  Comments  will 
he  available  in  the  AD  docket  shortlv 
after  receipt. 

For  service  information  identified  in 
this  ])roposed  AD.  contact  American 
Fnroco])ter  (;or])oration.  2701  N.  Forum 
Drive.  Crand  Frairie.  TX  7.10.12. 
tele])hone  (972)  041-0000  or  (HOO)  232- 
0.32.3.  fax  (972)  041-377.1.  or  at  http:// 
www.oui'ovoptoi'.com/tochpuh.  You  mav 
review  cojiies  of  the  nderencied  service 
information  at  the  FAA.  Office  of  the 
Regional  (iounsel.  Southwest  Region. 
2()01  Meacham  Blvd..  Room  003.  k’ort 
Worth.  Texas  70137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chinh  Vnong.  Aviation  Safety  Fngineer. 
Safety  Management  Croup.  Rotorcraft 
Directorate.  FAA.  2001  Meacham  Blvd.. 
Fort  Worth.  Texas  70137:  telephone 
(817)  222-3110;  email 
chinh .  vuong@f(i(i.gov. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

W'e  invite  you  to  ])articipate  in  this 
rulemaking  hy  submitting  written 
comments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
economic,  envirommmtal.  energv.  or 
federalism  inpiacts  that  might  result 
from  adopting  the  pro]K)sal.s  in  this 
document.  The  most  hel])ful  comments 
reference  a  specific  jiortion  of  the 
ju'oposal.  explain  the  rea.son  for  any 
recoinmeiuhul  change,  and  include 
snp])orling  data.  Tc)  misiire  the  docket 
does  not  contain  du])licate  comments, 
commenters  should  send  only  om;  copy 
of  written  comments,  or  if  comments  an; 
filed  electronically.  connnentcMS  should 
submit  oidv  om;  time. 

We  will  file  in  the  docket  all 
comments  that  we  receive,  as  well  as  a 
report  summarizing  each  suhstantiv(! 
]mhlic  contact  with  FAA  iiersonnel 
concerning  this  jnopo.sed  rulemaking. 


Before  acting  on  this  pro|)o.sal.  we  will 
consider  all  comments  we  receive  on  or 
h(!fore  the  closing  dale  for  comments. 

We  will  consider  comments  fihul  after 
the  comment  period  has  closed  if  it  is 
possible  to  do  so  without  incurring 
expen.se  or  delay.  We  may  change  this 
pro])osal  in  light  of  the  comments  we 
rec(!ive. 

Discussion 

Tlu!  Fnropean  Aviation  Safety  Agency 
(FASA).  which  is  the  Technical  Agent 
for  the  Member  States  of  the  Enro])ean 
Union,  has  i.ssned  AD  No.  21)10-0213. 
dated  October  14.  2010  (AD  2010-0213). 
to  correct  an  nn.safe  condition  for  the 
FGD  model  FC  133  and  FU033 
hidicopters.  FASA  advises  that  a  recent 
inspection  on  some  housing  up])er  parts 
for  the  main  transmission  FS108 
revealed  the  hy])a.ss  inlet  in  the  oil  tiltin' 
area  had  not  been  manufactured  in 
accordance  with  the  applicable  design 
specifications.  FASA  advises  that  this 
condition,  if  not  detected  and  corrected, 
could  adver.sely  affec.t  the  oil-filter 
hvpass  function,  which  is  e.s.sential  for 
continued  safe  flight.  The  FASA  AD 
reijiiires  a  temporary  modification  of  the 
main  transmission  housing  iipiier  part 
hv  installing  a  corrugated  washer,  and 
then  a  “rework”  of  the  oil  filler  area  to 
bring  the  affected  ])arts  within  the 
applicable  design  specifications. 

FAA’s  Determination 

The.se  helicopters  have  been  ap])roved 
hy  the  aviation  authority  of  the  Republic 
of  Germany  and  are  ajiproved  for 
operation  in  the  United  States.  Fursuant 
to  our  bilateral  agreement  with 
Germany.  FASA.  its  technical 
reiiresentative.  has  notified  us  of  the 
unsafe  condition  de.si;ribed  in  its  AD. 

We  ari!  jiroposing  this  AD  hecau.se  we 
evaluated  all  known  relevant 
information  and  determined  that  an 
nn.safe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  products  of  the 
same  type  design. 

Related  Service  Information 

FGD  has  issued  Alert  Service  Bulletin 
(ASB)  .ASB  FG13.3-83A-()17.  Revision  0. 
dated  October  11. 2010  (FGl  3.3-()3A- 
017).  which  sjiecifies  removing  thi;  oil 
filter  element  and  installing  a 
corrugated  washer.  FG133-03A-017 
also  specifies  reworking  the  af  fected 
filter  housing  upper  part  at  the  next 
rejiair  or  major  overhaul  of  the  main 
transmission,  no  later  than  4.000  flight 
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liouis  atl(!r  niceipl  of  the  service 
Iniiletin.  KA.SA  classified  this  A.SO  as 
inaiidatorv  and  issinul  AD  20 10-021 3  to 
ensure!  tlie  c()ntinn(!d  airwortliiness  ol 
these!  lie!lie:e)|)ters. 

We  leave  alsee  len  ienveul  '/.V 
huitiahi'tteulniik  (anhll  .Se!i  vie:e! 
Iiestrnelion  Nee.  l-XD  3.')FS10«-I(i.50- 
1000.  elateul  Se!i)te!inl)(!r  14.  2010.  wleieli 
s|)e!e:ifie!s  i)re)e:e!elnre!.s  leer  i'e!|)airin<>  the! 
leeain  transinissieen  uppe!!'  housing,  anel 
ine:lnele!s  eliine!nsie)ns  and  tole!iance!.s  leer 
inae:hinin»  the  heeusing  n|)pe!r  jeart. 

Prei|}eise!d  AD  Kc!e|iiirements 

This  pi'e)])e)se!el  AD  weeuld  leKpiiie! 
e:e)inpliane:e!  with  speHafieul  jeeertieens  eel 
the  inanidae;ture!r’s  seiviea!  infeermatieen. 
This  pieejeeeseui  AD  weeulel  reKpiiiT:; 

•  Within  thi'eM!  ineenths.  in.stallin<>  a 
e;e)rru<>ate!el  washeM'  in  the!  filter  heensing 
eel  the  housing  u|)])e!r  part;  anel 

•  Within  4.000  heeuis  tiinei-in-.service. 
inoelif'ving  e!ae:h  afieuleel  neain 
transinissieen  housing  upieer  part  lev 
inaeliining  the  eeil  filter  hyjeass  inhit. 

DilTereiMies  Bedweein  lliis  Preepeesed  AD 
and  the  FAS  A  AD 

The  KA.SA  AD  applies  tee  Meeelel  IX; 

03.')  lie!lie;e)pte!i's.  The  pie)|)ose!ei  AD  de)e!.s 
neet.  as  this  ineede!!  is  not  type!- 
e;e!rtifie;ate!d  in  the  II..S. 

deists  e)l'(kimpliane:e 

We!  e!stiinate!  that  this  propeeseel  AD 
woulel  afie!e:t  227  hi!lie:o])te!r.s  e)ITJ..S. 
Re!gistiv.  Haseel  een  an  avenage  lahor  rate 
eel  .S8.')  per  work  hour,  we  eestiinate  that 
e)pe!rate)r.s  may  ineair  the!  leelleewing  costs 
in  eerele!!'  to  exeinjely  with  this  jeropeeseel 
AD.  Installing  the  e;e)rrugate!d  washeir 
weeulel  rexpiire  ahout  ..'e  weerk  heeur.  and 
reHiuii’iul  parts  woulel  ceest  ahout  .SlO.  for 
a  exest  per  heliexj])te!r  of  about  .S.')3.  anel 
a  teetal  exest  tee  the  l)..S.  openateer  tleuet  eef 
.Si 2.031.  Machining  the!  heensing  upper 
part  weeulel  reuiuire  about  .5  weerk-hours 
anel  ie!e|uiieel  parts  weeulel  exest  ahout 
873.  leer  a  teetal  exest  per  heliexejeter  eef 
.S498.  anel  a  teetal  exest  tee  II..S.  eejeerateers 
eef  8113,040. 

Aexxereling  to  the  1X]D  A.SB.  seeine  eef 
the  exe.sts  eef  this  preepee.sexl  AD  may  lee! 
exevereel  uneler  warranty,  theMeley 
re!elue:ing  the!  exe.st  impae:t  een  affeuleel 
inelivieluals.  We  elee  neet  exentreel  warrantv 
exeverage  ley  Fureeexepte!!’.  Aexxerelinglv. 
we!  have  inelueleul  all  exests  in  eeur  exe.st 
eestimate!. 

Aiilheerity  for  This  Kuhimaking 

'I’itle  40  eef  the  Uniteel  Steites  (xeele 
sj)e!e:ifie!.s  the  FAA's  autheeritv  tee  issue 
ruleis  een  iiviatieen  safeety.  .Suletitle  1. 
.seeelieen  100.  elesea  ileees  the  authority  eef 
the  FAA  Aelministrateer.  “.Subtitle  VII: 
Aviatieen  Pieegrams.”  eie!se:rilee!.s  in  more 


eleetidl  the  .sexejeee  eef  thee  Ageneiv’s 
autheeritv. 

We!  are!  i.ssuing  this  rule!m<iking  unele!r 
the  autheerity  ele!se:rihe!el  in  “.Subtitle!  VII. 
Pint  A.  .Sidepart  ill.  .Seulieeu  44701; 
(;e!ne!r;il  re!e]uiie!me!nts."  I  lnele!r  thiit 
sexlieen.  (xengie!.ss  e:h;irge!S  the!  FAA  with 
jereemeeting  siife!  flight  eefeiivil  .linaiift  in 
air  ex)mme!rex!  ley  leieesea  ihing  ix'gidiitieens 
leer  |er;ie;tiex!.s,  meetheeels,  anel  jereee  eeehirees 
the!  Aelmini.stniteer  finels  ne!ex!ssary  leer 
siifety  in  air  exennne!iex!.  This  re!gul;itieen 
is  within  the!  sexepe!  eef  th;it  autheerity 
heeexmse  it  iielelree.ssees  an  uns.ife  e  eenelitieen 
tliiit  is  likely  tee  eexist  eer  eleeveleep  een 
jereeelue;t.s  ieleentifieiel  in  this  rideemaking 
ae:tieen. 

Regulatory  Findings 

We  eletermineel  that  this  piee]eose!el  AD 
weeulel  neet  have!  feelenelism  implie;iitieens 
uneler  Fxeeadive!  Oreler  13132.  This 
preejeeeseel  AD  weeulel  neet  have!  a 
suhstantiiil  elireul  effeul  een  the  .Statees.  een 
the  reelatieenship  heetweeeen  the  natieemil 
deevernment  anel  the  .Statees.  eer  een  thee 
elistrihutieen  eef  peewer  emel 
reesieeensihilitiees  ameeng  the  varieeus 
leeveels  eef  geeveernmeent. 

For  Ilia  raasons  clisciissad.  I  aarlifv 
this  pi'oposad  vaguhition: 

1.  Is  neet  ;i  “signifiexmt  leegnl.iteerv 
iielieen"  uneleer  Fxeeeaitivee  Oreleer  12800; 

2.  Is  neet  a  “signifiexmt  ride!”  uneleer  thee 
DOT  Reegulateerv  Peelicies  anel  Pixeexulurees 
(44  FR  11034,  Feehruary  20,  1070); 

3.  Will  neet  affeeel  intixistate  iiviatieen  in 
Alaska  tee  thee  extent  that  it  justifies 
making  a  reegulateerv  eli.stine:tieen:  <mel 

4.  Will  neet  have  a  signifie:ant 
eeceeneemie:  imjeae:t.  peesitive  eer  luegative. 
een  a  suhstantial  numhe!r  eef  small  entities 
uneleer  the  e;riteria  eef  the  Reegulateerv 
Fleexihility  Ae;t. 

We  preepareeel  an  eeexeneemie:  evaluatieen 
eef  the  exstimateel  e:e).st.s  tee  exemplv  with 
this  preejeeeseeel  AD  anel  jelaexeel  it  in  the 
AD  ele)e:ke!t. 

List  ofSuhje!cls  in  14  CFR  Part  30 

Air  transpeertatieen,  Aire;raft,  Aviatieen 
safety.  Inexerpeeratieen  ley  reefereenex!. 
.Sidety. 

The  Projeosed  Amendmeiiit 

Aexxerelinglv,  uneler  thee  autheerity 
eleeleegateeel  tee  me  ley  thee  Aelmini.stniteer. 
the  FAA  preepeesees  tee  ameenel  14  dl'R  ]e<irt 
30  as  feelleews: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  autheerity  e.itat ion  feerpart  30 
(xentinues  tee  reael  as  feelleews: 

Autheerity:  49  IL.S.C.  1  OOlg).  401  lit.  44701 . 


§39.13  [Amended] 

■  2.  The!  FAA  ame!nels  §  30.1 3  ley  aeleling 
the!  leelleewing  nenv  Airweerthineess 
Direxlive!  (All): 

Kuixee:(e|ete!r  l)i!ulse:liliinil  (Imhll:  Docket  No. 
I''A.\-201  :i-02:i9;  tlirecleenite!  I(l(!iilitii!r 
2010-.S\V-0»7-AI). 

(a)  A|)|eli<:al)ilily 

’I  his  AD  a|)|)lies  to  Fiiroi:()])ler  Deiitse:hlaiiel 
{’.mlel  1  Nt()(l(!l  IXMlI.x  1*1 .  1’2.  P2+.  'I'l .  't'2.  aied 
'1'2+  hi!liix)ielers  with  <i  iiiaiie  ti’anseiiission 
l•'.SlOa  hoiesiiig  ii|)p(!r  |)arl.  pari  iiiiieelee!!'  {IV 
N)  4049  301  034  and  ei  serial  niiieelee!!'  lisleel 
in  Tiilele!  1  eet  linieeexeieli!!' Alert  .S(!rvie:e 
Ilidheliei  1X3  35-03A-01  7.  Reivision  0.  daleel 
()i:t()l)(!r  11.  2010  (ASH  IvCl  35-03A-01  7). 
cerliliciiteid  in  any  i:alegi)ry. 

(h)  li'nsati!  (xendiiion 

'I  his  AD  di!rin(!S  the!  nnsaie  e:i)nililie)n  :is  an 
iin])re)|)erly  iniinnlae:lnreel  leyieeiss  inleil  in  the 
oil  filler  ;ni!a.  lie  is  condilieen  exenlei  aelveirsely 
alii!i:l  lh(!  oil-filler  l)y|eass  fune:tio)i,  ixisniting 
in  failure!  of  the!  main  transinissieen  and 
snlesei|nenl  leess  of  ceenlixel  eef  the!  he!lie:eepli!r. 

(c)  Reeseerveeel 

(el)  (xemplianex! 

Yon  are  eeesponsilele!  lor  performing  execli 
aclieen  ree|uiix!el  ley  this  AD  within  thee 
s|i(!i:ified  compliaeeex!  time!  nniess  it  has 
ali'eady  been  <iex:omplislied  prieer  to  that  linee. 

(i!)  Ki!e|iiiiX!(l  Ai:tiiins 

(1)  Within  3  meenihs.  remove!  the  eeil  lilleer 
i!l(!ne(!nl  ;md  insliill  a  exerrngiitiHl  \viisli(!r.  IV 
N  0f),30100377.  in  the  middle!  eef  the:  fille:r 
heensing  eef  thee  heensing  np|ee!r  part  eis 
ele!])ie:le!el  in  Figure!  2  eef  A.SH  IXM  3.3-03  A-01 7. 

(2)  Within  4.000  henirs  timee-in-seerviex!  eer  at 
the!  ne!xl  niiiin  Iransmissieeee  re!ie;iireer 

e)\  eirhanl.  \vhii;he:ver  iee:e:nrs  first,  meichine! 
the!  maiei  transinissieen  housing  np|eeir  ]e<irl  in 
ae:ixerelane:e!  with  Annex  A  eef  ZF 
Lnflfahrtte!e:hnik  (anhll  .Seerelix!  Insirnctieen 
Nee.  IX'.I  3.3 FSI 08-1 0.39-1 009.  elaleui 
.Se!pte!mhe!r  14.  201 0. 

(3)  Dee  neet  install  a  niiiin  transmission 
nie])e!r  part.  F/N  4049  301  034,  een  any 
heliexepter  nniess  it  h.is  heieiii  meeelifieel  as 
reeepiireiel  ley  jearagrajehs  (e!)(1)  ihreeugh  (e!)(2)  eef 
this  AD. 

(fi  Alteernativi!  Meethiiels  eef  (xemplianex! 
(AMOC) 

(1)  Tlu!  Manage!!'.  .Safeitx'  Manageiineiiil 
(aeenje.  FAA.  mav  appixeve!  AMOds  leer  this 
AD.  .Seinel  veenr  jereeieeesal  lee:  (leinh  Vneeng. 
Aviiilieen  .Safe!ly  Engineier.  .Safeity  Maniige!me!nt 
(aeenp.  Reeleereinifl  Dire!e:teerate.  FAA.  2001 
Me:ae:ham  Hlvel.,  l-'eerl  Weerlh.  Teexas  70137; 
te!le!pheene!  (81  7)  222-31 10;  e!miiil 

(2)  Feer  ei]ee!raliee!is  e:e)nelne:le!el  nndeira  14 
(3'1(  part  119  eepe!i'<iling  e:e!rlifie:iite!  eer  nnele!r 
14  (',M(  peirl  91.  snh|)iirt  K.  wee  snggeisi  that 
yeen  neelifv  veenr  |erini:iieal  inspeeeiteer.  eer 
lae:king  ei  ])rine:i]eiil  inspeeeileer.  thee  niiimege!!'  eef 
till!  leeexil  flight  slemelarels  elistrie:!  eeffieie  eer 
e:erlifie:ale!  heeleling  elistrieit  eeffie:e!  heefeere 
e)]ee!i'iiting  :my  aiixxafl  exemjelying  with  this 
AD  ihreeugh  an  AM(X;. 
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(^)  Additional  Iiitdrmalion 

TIk!  siilijocl  ol  this  AD  is  addnisstul  in 
iMiropnan  Aviation  Saliitv  A^oncv  Al)  No. 
20  10-021  a.  dal(!(l  Oclohor  14.  2010. 

(h)  Sidijecl 

Joint  yXircralt  Snrvici!  (ioinpoiuait  (jA.SCi) 
(iodc;:  (i,'120:  Main  Kotor  (Joariiox. 

Issncal  in  l■'ol■t  Wortii.  Texas,  on  Marcli  (i. 
20i:i. 

I.aiif:*;  1'.  (laiit, 

A(:liii}>  Diractomla  Mdiiagar,  lidlorcnifl 
Diracloratd.  Aircnifl  (Antificdlioii  Scrvica. 
jl'K  Doc,  2()ta-().")H72  Kiliut  a-l.l-tH:  H:4.')  anij 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0210;  Directorate 
Identifier  2012-NM-053-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

agency:  I-’ederal  Aviation 
Admini.stralion  (I’AA).  DOT. 

ACTION:  Notice  of  ])n)])o.se(l  riiieinaking 
(NPKM). 

SUMMARY:  \V(!  ]n’0])ose  to  suiiersede  an 
exi.sting  airwortliiness  directive  (AD) 
tliat  applies  to  certain  I'lie  Boeing 
(’.oinjiany  Model  MD-ll  and  MD-lll*’ 
air|)lane.s.  The  existing  AD  currently 
reiinires  insjiecting  to  determine  if  wires 
touch  the  upper  surface  of  the  center 
n])])er  anxiliarv  fuel  tank,  and  marking 
the  location,  as  necessary,  inspecting  all 
wire  bundles  above  tbe  center  upper 
auxiliary  fuel  tank  for  splices  and 
damage;  inspecting  for  damage  to  the 
fuel  vapor  barrier  seal  and  upper  surface 
of  the  center  upper  auxiliary  fuel  tank; 
and  jierforming  corrective  actions,  as 
nece.ssarv.  The  existing  AD  also  requires 
installing  nonmetallic  barrier/sbield 
sleeving,  new  clamps,  new  attaching 
hardware,  and  a  new  extruded  channel. 
The  existing  AD  resulted  from  fuel 
.system  reviews  conducted  by  the 
mannfactnrer.  Since  we  issued  that  AD, 
we  h.ive  identified  additional  center 
njijier  auxiliary  fuel  tank  locations 
where  insjiections  and  corrective 
actions  are  needed.  We  are  jiroposing 
this  AD  to  reduce  the  jiotentiiil  of 
ignition  sources  inside  fuel  tanks, 
which,  in  comliination  with  flammahle 
fuel  vajiors,  could  result  in  fuel  tank 
exjilosions  and  conseijnent  loss  of  the 
aii'iilane. 

DATES:  We  must  receive  comments  on 
this  jiroposed  AD  by  April  29.  2013. 


ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CiFR 
1 1 .43  and  1 1 .4.'i.  by  any  of  the  following 
methods: 

•  Fcdcnil  Hliiildnuikind  ]F)i1(il:  do  to 
l}llp://i\’\\’\v. radii l(it ions. <>()v.  Follow  the 
instructions  for  submitting  comments. 

•  Fa.\;2()2-493-22.'')l. 

•  Mail:  II..S.  Department  of 
Tr<m.s])ortation,  Docket  ()|)erations.  M- 
30,  We.st  Building  dromul  Floor,  Room 
W12-140,  1200  New  Jersev  Avenue  SF.. 
Washington.  IXi  20.'i90. 

•  Hand  Dalivary:  Deliver  to  Mail 
address  above  between  9  a.m.  and  .'i 
p.m.,  Monday  through  Friday,  except 
Federal  holidavs. 

For  service  iidormation  identified  in 
this  AD.  contact  Boeing  dommercial 
Airplanes.  Attention:  Data  &  Services 
Management,  38.'>.'j  Lakewood 
Boulevard.  Md  D800-0019.  Long  Beach, 
dA  90840-0001;  telephone  200-344- 
.3000,  extension  2;  fax  200-700-.3083; 
Internet  https:// 

WWW. niyhoaiud float. com.  You  may 
review  cojiies  of  the  referenced  service 
information  at  the  f’AA,  Transport 
Air])lane  Directorate.  KiOl  Lind  Avenue 
SW.,  Renton,  Washington.  For 
information  on  the  availability  of  this 
material  at  the  FAA.  call  42,3-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.ragnlotions.i’ov,  or  in  iierson  at  the 
Docket  Management  Facility  between  9 
a.m.  and  ,3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contiiins  this  pro]K)sed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  iidormation.  The 
street  address  for  the  Docket  Office 
(phone:  800-94 7-.3.32 7)  is  in  the 
ADDRESSES  section,  domments  will  he 
available  in  the  AD  docket  shortly  after 
ret:eipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Samuel  Lee,  Aerospace  Engineiu'. 
FropuLsion  Branch,  ANM-140L.  F’AA, 
Los  Angeles  Aircraft  dertification 
Office,  3900  Paramount  Boulevard, 
l.akewood,  dA  90712-4137;  phone: 

(.302)  027-.3202;  fax:  (.302)  027-.3210: 
email:  soiuual.laa@faa.dov. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

We  invite  you  to  send  iiny  written 
relevant  data,  views,  or  arguments  about 
this  projiosed  AD.  .Send  vonr  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
F’AA-201 3-0210;  Directorate  Identifier 
2012-NM-0.33-AD''  at  the  hegimung  of 
your  comments.  We  sjiecifically  invite 
comments  on  the  overall  regulatory. 


econonne,  environmental,  and  energy 
aspects  of  this  projiosed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
projKxsed  AD  liecau.se  of  tho.se 
comments. 

We  will  post  all  comments  we 
receive,  without  i:hange,  to  http:// 
www.rcduldtions.dov,  including  anv 
personal  information  yon  provide.  We 
will  akso  post  a  rejiort  summarizing  each 
substantive  verbal  contact  we  receive 
about  tliis  proposed  AD. 

Discussion 

On  December  10,  2()()9,  we  i.ssued  AD 
2()()5)-20-10.  Amendment  39-101.3.3  (74 
FR  09249,  December  31.  2(K)9),  for 
c:ertain  McDonnell  Douglas  dor|)oration 
Model  VlD-11  and  MD-llF  airplanes. 
That  AD  reiiuires  inspecting  to 
determine  if  wires  touch  the  upper 
surface  of  the  center  upper  auxiliary 
fuel  tank,  and  marking  the  location,  as 
nece.ssarv:  inspecting  all  wire  bundles 
above  the  center  upper  anxiliarv  fuel 
tank  for  sjilices  and  damage:  inspecting 
for  damage  to  the  fuel  vapor  harrier  seal 
iind  upper  surface  of  the  center  upper 
auxiliary  fuel  tank;  and  corrective 
actions,  as  nece.ssarv.  That  AD  also 
reipiires  installing  nonmetallic  harrier/ 
shiitld  sleeving,  new  clam|)s.  new 
iittaching  luirdware,  and  a  new  extruded 
chimnel.  That  AD  resulted  from  fuel 
svstem  reviews  conducteil  hv  the 
manufacturer.  We  issued  that  AD  to 
reduce  the  potential  of  ignition  sources 
inside  fuel  tanks,  which,  in  combination 
with  nammahle  fuel  vajiors,  could  result 
in  fuel  tank  exjilosions  and  conseijnent 
loss  of  the  airjilane. 

Actions  Since  AD  2009-20-10, 
Amenchnenl  39-1015.3  (74  F’R  09249, 
December  31,  2009),  Was  Issued 

AD  2009—20—10,  Amendment  39— 
101.3.3  (74  FR  09249.  December  31. 

2009)  refers  to  Boeing  .Service  Bulletin 
MDll-28-120.  Revision  1,  dated  )une 
18.  2009.  as  the  ajijirojiriate  source  of 
service  information  for  the  reijuired 
actions.  Boeing  has  since  revi.sed  this 
.service  information.  We  have  reviewed 
Boeing  .Service  Bulletin  MDll-28-120, 
Revision  4.  dated  November  29,  2011. 
which  added  additional  work  for  certain 
airjilanes.  This  additional  work  includes 
insjiecting  an  additional  wire  bundle 
ami  installing  additional  sleeving, 
clamjiing,  and  an  extruded  channel  over 
the  center  ujijier  auxiliary  fuel  tank. 

Relevant  Service  Information 

We  have  reviewed  Boeing  .Servii:e 
Bulletin  MDTl-28-120.  Revision  4. 
dated  November  29.  2011.  F’or 
information  on  the  jirocediires  and 
comjiliance  times,  see  this  service 
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information  at  http:// 

\\  \\  \\'.r(:giil(iti()ns.}>o\’  bv  searching  for 
Docket  No.  FAA-2t)13-()21(). 

FAA's  Determination 

W'r.  are  |)ro|)osing  this  AD  Inicause  we 
evaluat(ul  all  tlie  rehivant  information 
and  (let(!rmine(l  the  nnsafi!  condition 
described  previously  is  likely  to  exist  or 
devidop  in  otlim'  products  of  the.si!  same 
type  designs. 

Proposed  AI)  Recjuirements 

This  proposed  AD  would  retain  all  of 
the  nuinirements  of  AD  2()()t)-2(i-1(i. 
Amendment  3‘)-l(Vl.'5.')  (74  FR  (i‘)24t). 
December  31. 2005)).  This  ])roposed  AD 
would  also  re(|nire  accomplishing  the 
actions  specified  in  the  service 


information  iflentiluKl  |)revionsly. 

(;xce])t  as  di.scns.sed  un(U;r  “Differenccjs 
Hetwinm  the  AD  and  the  .Servici; 
Information." 

The  ])hrase  “njlated  investigative; 
actions"  might  he  ns(;d  in  this  proposed 
AD.  “Relat(;d  investigative  actions"  are 
follow-on  actions  that:  (1)  Are  n;lat(;d  to 
the;  i)rimarv  actions,  and  (2)  an;  actions 
that  further  investigate;  the;  mitiire  eef  any 
e;e)nelitie)n  feennel.  Relateel  inve;stigative 
ae.tie)ns  in  ;m  AD  e;e)edel  ine:hiele;.  fe)r 
exiemiele,  ins])e;e:tie)ns. 

In  aelelitieen,  the;  ])hriise  “e:e)rree:tive; 
ae;tie)ns"  might  he;  eise;el  in  this  j)re)])e)se;el 
AD.  “(^e)ne;e:tive  .ee.tieens"  are;  ae;tie)ns 
that  e;e)rre;e:t  e)r  aelelre;.ss  emy  e;e)nelitie)n 
feennel.  (le)iTe;e:tive  ae:tie)ns  in  an  AD 
e:oidel  ine:luele.  leer  ex<nn|)le,  repairs. 


DifTerences  Belwee;n  the  Propeised  AD 
and  the  Service  Information 

The  Ae:e:e)mplishme;nt  lnstrue:tie)ns  e)f 
He)e;ing  ,Se;rvie:e  Hidle;tin  MDTl-28-120. 
Re;visie)n  4.  date;el  Ne)ve;mhe;r  25).  2011, 
spe;e:ifv  tee  e:e)nt;ie:t  He)e:ing  fe)r  :idditie)n;il 
inspe;e:tie)n  anel  re;])air  instnie;tie)ns,  heit 
this  ])re)i)e)se;el  AD  wendel  re;epiire; 
ope;rate)rs  tee  pe;rfe)rm  theese;  ae;tie)ns  using 
cl  me;the)el  iippre)ve;el  by  the;  l-TXA. 

frosts  of  ('.ompliance 

We;  eistinicite  that  this  pre)])ose;el  AD 
affee:ts  12.1  airplane;s  eif  II. .S.  re;gi.stry. 

We  e;stimate;  the  following  ceists  tei 
e:omply  with  this  preiijoseel  AD: 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per  product 

Cost  on  U.S. 
operators 

Inspection/installation  retained  [actions 
from  existing  AD  2009-26-16, 
Amendment  39-16155  (74  FR 

69249,  December  31, 2009). 

168  to  182  work-hours  x  $85  per  hour 
=  $14,280  to  $15,470  per  inspection 
cycle. 

$9,405  to  $12,201 

$23,685  to 
$27,671  per  in¬ 
spection  cycle. 

$2,865,885  to 
$3,348,191  per 
inspection  cycle. 

Inspection/installation  Groups  1,  2,  and 
5,  all  Configuration  2  airplanes  [new 
proposed  action). 

Up  to  9  work-hours  x  $85  per  hour  = 
$765. 

$2,863  . 

Up  to  $3,628  . 

Up  to  $438,988. 

Inspection/installation  Group  6  air¬ 
planes  [new  proposed  action). 

13  work-hours  x  $85  per  hour  = 
$1,105. 

$7,932  . 

$9,037  . 

$36,148. 

We  hiive;  re;e:eive;el  nei  ele;finitive  elata 
that  weinlel  enable  ns  tei  preiviele  e:e)st 
e;stim:ites  feir  the  e)n-e:e)nelitie)n  ae:tie)ns 
spe;e:ifieel  in  this  preipei.seel  AD. 

Authority  for  Phis  Kulemaking 

Title;  45)  eif  the;  IJniteel  States  (leiele; 
spe;e:ifie;s  the  FAA's  antheiritv  tei  issue 
rnle;s  em  aviatiem  safety.  Snhtitle  1. 
SeM:tie)n  100.  ele;.se:rihe^s  the  authority  eif 
the  FAA  Aehnini.strateir.  .Subtitle  vll. 
Aviatiem  Preigrams.  ele;se:rihe;s  in  mene 
eletail  the  se:ope;  eif  the  Agene:v's 
autheirity. 

We  are  issuing  this  rule;making  imele;r 
the  autheirity  ele;.se:riheel  in  .Snhtitle;  Vll. 
Part  A.  .Snhpart  111.  ,Se;e:tiein  44701. 
"Cieneral  re;epnre;ments."  llneler  that 
.se;e:tiein.  (longrei.ss  e:hiirge;s  the  FAA  with 
lireimeiting  safe;  flight  eif  civil  aire:nift  in 
air  e;eimmere:e  hv  pre;.se:rihing  reigulatieins 
feir  pr;ie:tie:e;s.  metheiels.  anel  iireie:e;ehne;s 
the  Aelministrateir  finels  ne;e:e;.ssarv  feir 
Siifety  in  eiir  e:eimme;re:e.  This  reigidatiein 
is  within  the  se:eipe  eif  that  emtheiritv 
he;e:ause  it  aelelresseis  ;m  niisafe  e:einelitiein 
that  is  like;ly  tei  eixist  eir  ele;velei])  ein 
jireielne:ts  ielentifieel  in  this  rulemaking 
iie;tiein. 

Regulatory  Findings 

We  have  eletermineel  tluit  this 
propeiseel  AD  weinlel  neit  have  feeleralism 
implie:atie)ns  uneler  Exeicntive  Oreler 


13132.  This  preipei.seiel  AD  weinlel  neit 
hiive  a  snhstantiiil  elire;e:t  effe;e;t  ein  the 
.Stiiteis,  ein  the;  re;hitieinship  he;twe;e;n  the; 
niitieimil  (;eive;rnment  anel  the  Stiiteis.  eir 
ein  the  elistrihntiein  eif  |ieiwer  iinel 
re;s]ieinsihilitie;s  aiming  the  varieius 
levels  eif  geiveirnment. 

For  the  r(:(tsons  (iiscussed  ohovo.  I 
certify  that  the  proposed  rep,uhition: 

(1)  Is  not  a  "signifie:imt  reignlateiry 
ae:tiein”  uneler  Fxe;e:iitive;  Oreler  12800. 

(2)  Is  neit  a  “signifie:imt  ride"  uneler 
the  DOT  Re;gnlatory  Pe)lie:ie:s  anel 
Preie:eelure;s  (44  FR  11034,  Feihruarv  20. 
15)75)). 

(3)  Will  neit  iiffe;e;t  intrastate  aviatiem 
in  Alaska,  anel 

(4)  Will  neit  hiive  a  signifie:iint 
e;e:eineimie;  impiie;t,  peisitive;  eir  negative, 
ein  a  suhstiintial  luimheir  eif  small  e;ntitie;s 
uneler  the  e:rite;riii  eif  the;  Re;gidiiteirv 
Flexihility  Ae:t. 

List  of  Subjects  in  14  OFR  Part  35) 

Air  tninspeirtatiein.  Aire:riift,  Aviiitiein 
safety.  Ine:eiri)eiriitiein  by  re;fe;re;ne:e;. 
Safety. 

The  Preiposed  Amendment 

Ae;e:eirilingly.  uneler  the;  antheiritv 
ele;le;gate;el  tei  me;  by  the;  Aelministrateir. 
the  l’Ay\  preipeise;s  tei  ainenel  14  CFR  iiart 
35)  as  feilleiws: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The;  iuitheirity  e:itiitiein  feir  jiart  35) 
e:eintinue;s  to  reiiiel  as  feilleiws: 

Authority:  4!)  II..S.(;.  lOOfg).  4011:).  44701. 
§39.13  [Amended] 

■  2.  The;  FAA  iime;nels  §  35). 13  bv 
remieiving  airweirthineiss  elire;e:tive  (AD) 
2005)-20-10.  Amenelmemt  35)-101 1.1  (74 
FR  05)245),  Deicember  31,  2005)).  anel 
aeleling  the;  feilleiwing  ne;w  AD: 

The;  8iie;ing  Comiianv:  D(ie:ke;l  Nei.  I’AA- 
20i:)-0210:  Diii;e:teinile;  l(l(;ntilu;r  2012- 
NM-0i:5-An. 

(a)  Ciiniini;nls  iliie;  Date; 

'lli('  l''AA  iiuisl  re;(:e;ive;  e:e)mme;iits  em  lliis 
AD  iicliein  liv  A|iiil  20.  201 ;). 

(Ii)  y\ITi;e:le;e!  Alls 

Tliis  AD  sii|i(;rs(;el(;s  AD  2000-20-10, 
Amciulnieiil  .'tO-IOl.I.I  (74  00240. 

D(;e;i;nili(;r  :)1. 2000). 

(c:)  A|i|ilii:aliility 

This  AD  iip|ili(;s  lei  Tlie;  l)(i(;ing  Cdiiiiiiiny 
M(Kie;l  MD-11  iiiiel  MD-1 1 1'’ iiirpliiiii;s. 
(:e;rtifie:iil(;(l  in  iiiiy  e:ate;geii  v.  ns  iile;nlili(;el  in 
I)(ii;ing  .Se;rvii;(;  linlleilin  MD1 1-28-120. 
Ri;visi(in  4.  elate;il  N(ive;nili(;r  25).  2011. 


L 
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(cl)  Siil)j(>(:l 

loiiil  Aircratl  Syslciin  (loniijoncait  (|A,S(',)/ 

Ail 'rraiisporl  Association  (A'I’A)  ol  America 
('.ode;  2H.  Mk;!. 

(e)  llnsai'i;  (ioiiclition 

Tliis  AI)  was  prompted  by  Inel  svstmn 
reviews  conducted  liv  tlie  manniactnrm'.  We 
are  issniii”  tliis  AD  to  reduce  tlie  potimtial  ol 
ignition  sources  inside  Imd  tanks,  wliicb.  in 
combination  with  llannnalile  tiud  vapors, 
could  result  in  luel  tank  (ixplosions  and 
consecinent  loss  ol  tlu;  airplane. 

(i)  (Compliance 

(Comply  with  Ibis  AI)  williin  tin; 
compliance  times  sjiecilied.  nidctss  alrcuidv 
done. 

(g)  Retained  Inspection  and  (Corrective 
Action 

This  paragraph  nislates  the  recpiirenumts  ol 
paragraph  (g)  ol  AD  20()()-2()-  l(), 

Amendment  39- Hi  loir  (74  I'R  99249. 
Dcicmnbc!!'  31 ,  21)09),  with  nn  ised  service 
inlbrmation.  l''or  air])lanes  idenlilied  in 
hoeing  .Service  hnlletin  MDll-28-12(). 
Revision  1.  dated  |nne  18.  2009:  Within  00 
months  alter  b’elirnary  4.  2010  (llu!  elleclivc! 
date  ol  AD  2009-20-10).  do  the  actions 
s])(!cili(;d  in  jiaragraphs  {g)(l)  through  (g)(.3) 
ol  this  AD,  and  do  all  ap|)licable  corniclive 
actions,  in  accordance  with  the 
Accomplishimml  Inslrnclions  ol  Hoeing 
.Sm’vice  Hnllelin  MD1 1-28-120.  Revision  1. 
datiul  |ime  18,  2009;  or  Hoedng  .Sm  vice 
Hnllelin  MD1 1-28-120,  Revision  4.  dated 
Novcmiber  29.  2011:  (ixcejit  as  recinired  by 
|)aragra])h  (j)  ol  this  AD.  AIIim’  the  elTeclivc! 
dale  of  this  AD.  only  Hoeing  .Service;  Hnlh;lin 
MDl  1-28-1 20.  R(;vision  4.  dated  Novmnber 
29.  201 1 .  mav  be;  ns(;d.  Do  all  a|)))lic:able 
corr(;clive  actions  b(;lbr(;  Inrlher  lligbl. 

(1)  Do  a  general  visual  insirection  ol'the 
wire;  bnndie;s  be;lwe;e;n  .Steilions  1238.9.30  ;mel 
1301.000  lei  de;le;rmine;  if  wire;s  le)ui:h  the 
iijipe;!’  surlae:e;  eif  the;  e:e;nte;r  n))])e;r  euixilieirv 
fuel  liink.  anel  mark  the;  le)e:atie)n.  as 
iip])lic:iihle. 

(2)  De)  ii  ele;taile;el  inspe;clion  lor  s])lie:e;s  anel 
eliunage  of  all  wire  bnnelles  abeive;  the;  ce;nle;r 
ui)i)e;r  <iuxiliar\'  fue;l  liink  bi;lwe;e;n  .Stations 
1218.9,30  and  1381.000. 

(3)  De)  a  eh;taileel  inspe;e:1ion  for  damage 
(burn  imirks)  of  the  iipi)e;r  surface;  of  the; 
cenle;r  nppe;r  auxiliary  fui;l  tank. 

(4)  Do  a  delaileel  inspe;clion  feir  ehnnage; 
(burn  marks)  on  the;  fue;l  Viijieir  barrie;r  se;al. 

(3)  InslidI  a  nemmeiliillie:  barrie;i7shie;lel 
sle;e;ving.  new  c:himps.  ne;w  altiie:hing 
hiirelwiire;.  iind  a  new  e;xlrnele;d  channel. 

(h)  New  Inspections  and  (Corrective  Ac:tion 
for  (Iroiip  1,  (Conliguration  2;  (iroup  2, 
(Conliguration  2;  and  (Croup  .3,  (Conliguration 
2  Airplanes 

for  iiirpliines  in  (Crenij)  1,  (Cemfiguratiem  2: 
(Cremp  2.  (Ce)nfignratie)n  2;  anel  (Creni])  3. 
(Configunitiem  2:  iis  iele;nlifie;el  in  He)e;ing 
.Se;rvie:e  Hulle;tin  MDTl-28-120.  Re;\  isie)n  4. 
eliile;el  Ne)ve;mbe;r  29.  201 1 :  Within  00  memihs 
iifle;r  the;  e;ffe;ctive;  elate  of  this  AD.  elo  a 
ele;liiile;el  inspe;clion  eif  wire;  bundle;s  for 
splices  anel  elamage;  (e;hii)ing.  ari:ing.  anel 
broken  insulaliein)  iind  eliiniiige  (burn  imirks) 
em  the  u|)|)e;r  siirfac.e  of  the;  c:e;nte;r  u|)pe;r 


iinxiliiiry  fue;l  liink  and  fue;l  viipor  biirrie;r 
se;id:  install  biirrier/shield  sle;eving  anel 
c:linnping;  iiiie)  elo  all  iip|)lie:iible;  e:e)rre;e:tive; 
iie:lie)ns  ill  the;  le)e:alie)ns  spe;e:ifie;el  in 
piiriigrii])hs  (h)(1)  threiugh  (h)(3)  e)f  this  AD. 
in  iie:e:ore)ime:e;  with  the;  Ae:e:omplishnie;nl 
lnslrne:lie)ns  eif  He)e;ing  .Se;rvie:e;  Hnlle;lin 
MDl  1-28-120.  Reevisiem  4.  elale;el  Ne)ve;mbe;r 
29.  2011,  e;xe:e;pl  iis  re;e]uiri;el  by  paragniph 
(k)(3)  eif  this  AD.  Dei  all  applie:able;  e:e)rre;e:tive; 
iie:lie)ns  be;fore;  further  flight. 

(1)  I'orfCreiup  1.  (Cemfiguniliein  2  airpliiiieis: 
be;lwe;e;n  .Sliitiems  1  238.930  anel  1381.000.  anel 
.Slaliems  I  238.930  anel  1230.000.  anel  .Sliitiems 
1238.!)30  iinel  1230.800.  elepeineling  on 
jiasseinger  eir  fre;ighle;r  e:onfiguriitiem. 

(2)  l■'e)r  (Jreiup  2,  (Ceinfigunitiein  2  iiir])lime;s: 
be;lwe;e;n  .Sliitiems  1 2:i8.!)30  anel  1273.230.  anel 
.Sliitiems  1238.930  anel  1273.230.  piisse;nge;r 
e:e)nfiguratie)n  einly. 

(3)  f'eir  (Creinp  3,  (Ceinfiguraliein  2  airplime;,s: 
be;lwe;e;n  Stations  1381.000  anel  1238.930. 

(i)  (Creelit  for  Previous  Actions 

(1)  This  piiragniph  preivieleis  e:re;elil  feir 
ae:lie)ns  re;epiire;el  by  piiragniph  (g)  eif  this  AD. 
if  Iheise;  ae:lions  we;re;  perfeirmeel  before;  the; 
e;ffe;e:live;  elide;  of  ibis  AD.  using  the;  se;r\'ie:e; 
bnlle;tins  spe;e:ifie;el  in  panigriiphs  (i)(l)(i). 

(i) (l)(ii),  or  (i)(l)(iii)  of  this  AD. 

(1)  He)i;ing  .Se;rvii:i;  Hnlle;lin  MDH-28-120. 
Re;vision  1.  eliili;el  )nni;  18.  2009. 

(ii)  He)e;ing  .Si;rvie:i;  Hnlle;tin  Ml)  11-28-120. 
Revisiem  2.  eliite;el  Ne)ve;mbe;r  18.  2010.  whie:h 
is  not  ini:or|)orale;el  bv  re;fe;ri;ne:e;  in  this  AD. 

(iii)  He)i;ing  .Si;rvie:i;  Hulli;lin  MDl  1-28-120. 
Re;visie)n  3.  eliite;el  |um‘  3.  201 1.  whie:h  is  not 
ini:orporiili;el  by  re;fe;re;ne:i;  in  this  AD. 

(2)  This  piinigraph  pre)viele;s  e:re;elil  for 
iie:tions  ri;eiuire;el  bv  piinigniph  (h)  of  this  AD. 
if  theise;  iie:lions  wi;ri;  pe;rfe)rnie;el  be;fe)ri;  the; 
e;ffee:tive;  elide;  eif  this  AD.  using  Hoe;ing 
.Se;rvie:e;  Hnllelin  MDl  1-28-120.  Revisiem  3. 
ehiteel  lime  3.  201 1. 

(j)  Repair 

Where;  He)e;ing  .Se;rvie:e;  Hnlle;lin  MDl  1-28- 
120.  Re;visie)n  1,  elide;el  )imu  18.  2009;  eir 
Be)e;ing  .Se;rvie:e;  Hnlletin  MDl  1-28-120. 
Re;visie)n  4.  elide;el  Ne)ve;mbe;r  29.  2011: 
spe;e:ifie;s  to  eieinlae:!  The;  He)e;ing  (Ceimiiany  feir 
re;pair  instrueilieins:  Hefeiri;  further  flight, 
reijiair  the  auxiliary  fue;l  tank  in  ae:e:orelane:e; 
with  a  metheiel  ajiproveiel  bv  the  Miinageir.  beis 
Ange;le;s  Aire:riift  (Ce;rlifie:edie)n  ()ffie:e  (A(C()). 
RAA.  f’or  a  re;piiir  metheiel  lei  be;  ii])j)rove;el.  the; 
re;piiir  must  mi;e;l  the;  e:e;rlifie:idie)n  basis  eif  the; 
iiiriiliine;.  iinel  the;  iippreiviil  must  spe;e:ifie:ally 
re;fi;r  to  this  AD. 

(k)  Alternative  Mi;thods  of  (Conipliaiu:e 
(AM()(Cs) 

(1)  The;  Mimiigi;r.  beis  Ange;le;s  A(C(),  f'A.A. 
has  the;  aulhorilv  to  iipiireive;  AMOCCs  for  this 
AD.  if  re;epii;sl(;el  using  the;  pre)e:(;ilnre;s  found 
in  14  (CI'R  3!).1‘).  In  iie:e:e)relime:i;  with  14  (Cl  R 
3‘).1!).  se;nel  yeinr  re;epie;st  tei  vour  ])rine:i])iil 
inspi;e:tor  or  loe:iil  flight  .Stiinelarels  Dislrie:! 
()ffie:e;.  iis  ii|)pri)|)riidi;.  If  si;niling  informidion 
elire;e:lly  to  the;  manage;!'  of  the;  bos  Angele;s 
A(C().  si;nel  it  tei  the;  idle;nlie)n  of  the;  pe;r.se)n 
ide;nlifie;el  in  the;  Re;lidi;el  Informaliein  see:lie)n 
eif  this  AD. 

(2)  Heifeire  using  any  apjireiveel  AM()(C. 
neitify  your  iipiireijiriale  prine:ipid  insi)e;e:le)r. 
eir  liie:king  ii  prine:i|)iil  ins|)e;e:le)r.  the;  m;miige;r 


eilThe;  leie:id  flight  slaneliirels  elislrie:t  e)ffie:e;/ 
e:e;rtifie:ate  heileling  elistrie:t  e)ffie:e;. 

(3)  .'\n  AM()(C  that  preivieleis  an  ai:e:e;pliible 
le;ve;l  of  siife;ty  may  be;  use;el  feir  any  re|)air 
r(;epiin;el  by  this  AD  if  it  is  iipjireiveiel  by 
Strui:luri;s  Authorizeel  Representative;  feir  the 
Heieiing  (Comme;re:iiil  Airphineis  De;le;gidion 
Option  Aulheiri/.idion  Orgiinizatiein  whei  has 
bi;e;n  anihorizeiel  by  the  Manage;!',  bos  Ange;le;s 
A(C().  to  make  those;  finelings.  for  a  repiiir 
mi;lhoel  to  be  ap]irovi;el.  the;  re;i)inr  must  mi;i;l 
the;  e'.e;rlifie:idie)n  biisis  eif  the;  air|)liine;.  anel  14 
(CfR  23.371,  Am(;nelme;nt  43.  anel  the; 
aiiiireivid  must  spee:ifie:idlv  ri;fi;r  to  this  AD. 

(4)  AVKKCs  ii])])re)veel  feir  AD  2009-20-10. 
Ame;nelme;nt  39-10133  (74  fR  0<)249, 
De;e:e;mbe;r  31.  2009).  are  a|))ir()veel  as  AM()(Cs 
fell'  tbe  correispeineling  reepiirements  eif  this 
AD. 

(I)  Related  Information 

(1)  feir  more;  infeirmatiein  iibeiut  this  AD, 
e:e)nlae:l  Saimie;!  be;e;.  Ai;re)spiie:(;  bngine;er. 
fre)))ulsion  Hrime:h.  ANM-140b.  fAA.  beis 
Angele;s  Aire:riifl  (Certifie.idiem  ()ffie:e;.  3900 
I’arameiunt  Heiulevareb  biikeiweieiel.  (CA  90712- 
4137:  iiheine:  (302)  027-3202:  fax;  (302)  027- 
3210:  emiiiil;  samiitfl.laciifdd.^^ov. 

(2)  feir  si;rvie;e;  infeirmaliein  iele;ntifieel  in 
this  AD.  e:ontae:l  Hoi;ing  (Ce)mme;re:i:il 
Airplane;s.  Altenliein:  Dalii  k:  Se;rvice;s 
Miiniigemenl.  3833  biikeiwoeiel  Houle;viirel.  M(C 
D80()-(M)19,  being  He;iie:h.  (CA  90840-0001: 
leleipheme;  200-344-3000,  e:xle;nsion  2;  lax 
200-700-3083;  Internet  lillps:// 

Yon  iiiiiv  revieiw 

e:e)])ie;s  eif  the  ri;f(;re;ne:e;el  se;rvie:e;  informidion 
ill  the  f  AA.  Trims|)ort  Aii'iilane  Dire;i:le)ridi;. 
1001  binel  Avenue;  .SW..  R(;nlon.  Washington, 
for  information  on  the;  iivailiibililv  of  this 
male;riiil  id  the;  fAA.  i.iill  423-227-1221. 

Issued  in  Re;nlon,  Wiishinglon.  on  Miire:h  8. 
2013. 

Ali  Hahrami, 

Mdiuif’cr.  'I'rdnsi)(>rl  Airplcini'  Diractonilf;. 
Aircidfl  (jTlificdlion  Sdivicd. 

IfK  Ileic.  2t)i;)-0r>«(i4  filed  :t-i:i-i:i:  8:4.3  iim| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0240;  Directorate 
Identifier  201 1-SW-060-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Helicopters 

AGENCY:  f'luledi!!  Aviation 
Aelinini.stration  (FAA).  DOT. 

ACTION:  Neilice;  eif  propo.suel  rulediiiiking 
(NFRM). 


SUMMARY:  Wo  i)r()])e)so  to  aeiojit  a  now 
airwortliineLss  (lireu:tivo  (AD)  lor  cortain 
Fnroooptor  Franco  (Enrocoptor)  Moelol 
AS35()  anel  AS355  liolicoptor.s.  Thi.s 
propo.soel  AD  would  roepiiro  in.spocting 
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tlie  tail  rotor  control  stop  screws  to 
determine  it  they  are  correctly  aligned 
and  adjusting  the  screws  it  they  are 
misaligned.  This  propo.sed  AD  is 
prompted  by  the  iliscoverv  ot  a  loo.se 
not  on  the  tail  rotor  control  stop  and  a 
misaligned  tail  rotor  control  slo])  screw. 
The  propos(!d  actions  are  inteiuled 
detect  a  loose  nut  or  a  misaligned  .stoj) 
screw,  which,  if  not  corrected,  could 
limit  yaw  authority,  and  conseijuently. 
result  in  a  lo.ss  ol  helicopter  control. 
DATES:  We  iniKst  receive  comments  on 
this  proposed  AD  by  May  13.  2013. 
ADDRESSES:  You  may  seud  comments  by 
any  of  the  following  methods: 

•  Fodeval  tdhihuiKikin}’  I^ocktit:  Go  to 
htli)://\\\v\v.r(;<’iil(iti()ns.^()v.  Follow  the 
online  instructions  for  sending  your 
comments  electronically. 

•  Fax:  2()2-403-22.'>l . 

•  Mail:  .Send  comments  to  tin;  U..S. 
Diipartment  of  Trans|)ortation.  Docket 
Operations.  M-3().  \V(\st  Building 
(iround  Floor.  Room  \Vl  2-140.  1200 
New  jers(;y  Avenue  .SE..  Washington. 

DC  20r)00-0001. 

•  Hand  Halivarv:  Didiver  to  tin; 

“Mail”  address  laitwium  0  a.m.  and 
p.m..  Monday  through  Friday,  except 
Fiuleral  holidays. 

Examing  the  y\D  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  hltf):// 
n’\\  \\’.n;}>ulalions.^av  or  in  |)erson  at  the 
Docket  Operations  Office  between  0 
a.m.  and  .5  j).m..  Monday  through 
Fritlay,  except  F(;d(!ral  holidays.  The  AD 
docket  contains  this  ])ro])osi!d  AD.  the 
economic  evaluation,  anv  comments 
received,  and  other  information.  The 
.street  address  for  the  Docket  Ojierations 
Office  (telephone  8()()-(i47-.'j.'i27)  is  in 
the  ADDRESSES  section.  (Comments  will 
1)(!  available  in  the  AD  docket  shortly 
after  receipt. 

For  .service  information  identified  in 
this  propo.sed  AD.  contact  American 
Eurocopter  Corjioration,  2701  N.  Forum 
Drive.  Grand  Prairie.  TX  7.'j0.'j2; 
telephone  (072)  ()41-00()0  or  (800)  232- 
0323:  fax  (072)  041-377.'j;  or  at  /i///;;// 
www’.auracaptar.com/tachpul).  You  may 
review  the  relerenced  service; 
information  at  the;  FAA,  Office;  e)f  the; 
Re;gie)nal  (k)un.se;l.  .Se)uthwe;.st  Re;gie)n, 
2()01  Me;ae;ham  Blvel..  Reeeim  0()3,  Feirt 
Worth.  Te;xa.s  70137. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Fulle;r.  Aviatiein  .Safe;ty  Engine;e;r. 
(',e)ntinue;d  Ope;rational  .Safe;tv. 

Re)te)re;raft  Dire;e;te)rate;.  FAA,  2t)01 
Me;ae:ham  Blvel..  Fort  Weirth,  Texas 
70137;  te;le;i)hone;  81 7-222-.'jl  10;  e;mail 
matt  ha\v.fallar@faa. gov. 

SUPPLEMENTARY  INFORMATION: 


(k)inme;nts  Invited 

We;  invite;  yeru  te;  ])artie:ipate;  in  this 
ridemaking  by  submitting  written 
e:e)mme;nts,  elata,  or  vie;w.s.  We;  also 
invite;  e;e)mme;nts  rehiting  to  the; 
e;e;e)ne)mie:.  enviremmental.  e;ne;rgy.  or 
leeleralism  impae:ts  that  might  result 
freim  aelojiting  the;  preipo.sals  in  this 
eloe;ume;nt.  The  most  he;l])ful  e:e)mme;nts 
re;fe;re;ne:e;  a  .s|)e;i:ifie;  portiem  eif  the; 
preiposal.  e;xplain  the  reasem  feiranv 
re;i:e)mme;nele;el  e;hange;,  iinel  incluele; 
suppeirting  elata.  To  ensure;  the;  eloe:ke;t 
eloes  ueit  e;e)ntain  elu])lie:ate;  e;omme;nts. 
e:e)mme;nte;rs  shemlel  .se;nel  emly  one;  e;e)py 
eif  written  e;e)mments.  or  if  e:e)uune;nts  are; 
fileel  e;le;e:tremie;ally,  e;e)mme;nte;rs  shemlel 
submit  only  one;  time. 

We  will  file;  in  the;  eloe;ke;t  all 
e:e)mme;nts  that  we;  re;e:e;ive;,  as  well  as  a 
report  summarizing  e;ae:h  suhslantive; 
puhlie:  e;ontae:t  with  FAA  |)e;rsonne;l 
ce)ne;e;rning  this  preipo.seel  ridemaking. 
Befeire  ae:ting  em  this  preipeisal.  we;  will 
e;e)nsiele;r  all  e:omme;nts  we;  re;e:e;ive;  on  eir 
hefeire;  the;  e;losing  elate;  for  e:e)mme;nts. 

We;  will  e;e)nsiele;r  e:e)mme;nt.s  fileel  afti;r 
the;  e:e)mme;nt  ])e;riod  has  e;lo.se;el  if  it  is 
])e).ssil)le;  tei  elo  so  without  ine:urring 
e;xpe;nse;  or  elelav.  We;  may  e:hange;  this 
])ro|)e)sal  in  light  of  the;  e;omme;nts  we; 
n;e:eive;. 

l)isi:iission 

rhe;  Euro])e;an  Avieition  Saie;ty  Age;ne:v 
(EASA).  whie;h  is  the;  Te;e:hnie;al  Age;nt 
for  the;  M(;ml)e;r  State;s  eif  the;  l'airoi)e;an 
Union,  has  issueel  EASA  AD  Nei.  2011- 
01  ()4.  elate;el  August  31, 2011.  tei  e:orre;e:t 
an  un.safe  e:e)nelitie)n  feir  Eure)e:opte;r 
Meielel  AS3.''i0B.  AS3.'i0BA,  AS3.‘’)0BB. 
AS3.'j0Bl,  AS3r)0B2.  AS3.'i0B3.  AS3.'50D, 
AS3r)rjE.  AS3.'5.'1F.  AS3.''i.''jF1.  AS3.'5.1F2. 
AS3.').‘iN.  anel  AS3.‘i.')NP  he;lie:o|)te;rs  with 
e;ithe;r  an  auteipileit  eir  e:e;rtain 
nioelifie;ations  installeel.  EASA  aelvises 
that  eluring  take-off  with  a  sling  loael, 
the;  pileit  eif  a  Model  AS3.'i0B3  he;lie;eipter 
re;ae:heel  eine;  of  the  yaw  .steips  hefeire;  its 
usual  position.  The;  inspe;e:tion  that 
feilleiweel  re;ve;ale;el  that  a  tail  rotor 
e:eintreil  steiji  nut  was  leio.se;  anel  that  the; 
e:orre;.speineling  tail  reitor  e;eintrol  stop 
se:re;w  was  “out  of  .leljustmeul.”  EA.SA 
state;s  that  this  e:einelitiein,  if  ueit  ele;te;i:te;el 
and  e:orre:e;le;el.  “e:an  h;ail  to  the;  leiss  of 
aeljustme;nt  of  the;  affe;e;te;el  steiji  anel 
e:ein.se;e|ue;ntly  limit  yaw  autheirity, 
pei.ssihly  re;sulting  in  lo.ss  of  e:eintrol  eif 
the;  he;lie:o]ite;r.” 

FAA’s  D(;lf;rniinalion 

The;se;  he;lie:o|ite;rs  have;  lie;e;n  appreiveel 
hy  the;  aviatiein  autheirity  of  Frane;e;  anel 
are;  appreive;el  feir  ei]ie;ratiein  in  the;  llnite;el 
State;s.  Pursuant  to  our  hi  lateral 
agreement  with  France,  EASA,  its 
te;chnie:al  re;pre;se;ntative;.  has  neitifieel  us 


eif  the;  unsafe;  e:einelitiein  ele;.se:rilie;el  in  its 
AD.  We;  are  jiropeising  this  AD  lie;e:au.se; 
we;  e;valuate;et  all  known  relevant 
infeiriuiitiem  anel  ele;te;rmine;il  that  an 
unsafe;  eionditiein  is  likelv  to  exist  eir 
de;ve;l(i]i  on  eitheir  preielue;ts  of  the;  same 
tvjie  ele;sign. 

Relateel  Se;rvif:e;  Informatiein 

luiroe:opte;r  has  issue;el  Ale;rt  Se;rvie;e; 
Bulle;tin  (ASB)  Nei.  AS3.')0-0.'i.00.04  feir 
Moelel  AS3r>0B.  BA.  BB.  Bl,  B2.  B3.  anel 
D  e:ivil  helie.eipters  and  Model  AS3riOEl 
militarv  he;lie;eipte;rs,  anel  ASB  Nei. 
AS3ri.'i-0r).00.59  for  Meielel  AS3r)riE.  F. 
Fl.  F2.  N.  anel  NP  e;ivil  he;lii:o]ite;rs.  both 
Reivisiein  0  anel  heith  elated  August  30, 
2011.  The;  ASBs  s]ie;e:ify  inspe;e:ting  the; 
loe;king  eif  the;  steiji  se:re;ws  anel,  if 
warranteel,  aeljusting  the  steijis,  marking 
the;  .se:re;w/nut  a.ssemlily  with  a  real  line; 
eif  jiaint.  anel  ]ie;rioelii:ally  ins]ie;e;ting  the; 
paint  line's  alignment  ein  the;  se:re;w/nut 
assemhly. 

Proposed  AD  Re;quire;me;nts 

This  preipeiseel  AD  woulel  ri;quire; 
inspi;e:ting  the;  leie;king  eif  the;  steip  se:re;ws 
within  110  hours  time;-in-.se;rvie;e;  (TIS). 

If  the;  stop  se:ri;w  turns,  the;  preijiose;el  AD 
weiulel  re;eiuiri;  aeljusting  the;  steips.  After 
aeljusting  the;  stops  eir  if  the;  .se;re;w  doe;s 
neit  turn,  this  propose;el  AD  would 
reepiire  marking  a  line;  eif  ri;d  paint  ein 
the;  .se:r(;w-nut  assemhlv. 

The;re;aite;r.  at  intervals  not  tei  exe;e;eel 
110  hours  TIS.  this  preijioseel  AD  would 
re;eiuire;  iuspe;e:ting  the;  loe:kiug  eif  the; 
se;rews  anel  determining  whether  the;  real 
paint  line;  on  the;  .se:re;w  anel  nut  is 
aligneel.  If  not  aligned,  this  preqio.seel  AD 
weiulel  reejuire  removing  the;  paint, 
reaeljusting  the  steijis.  anel  marking  a 
new  line;  eif  jiaint. 

Diffe;rene:es  Between  This  Proposed  AD 
and  the  EASA  AD 

The;  EASA  AD  woulel  naiuire 
e;outae;ting  Eurocopter  if  the;  red  jiaint 
line;  on  the;  se;re;w/nut  assemhly  is  not 
aligne;el  afte;r  an  ins|)ee:tiein.  This 
]iro|iose;el  AD  weiulel  not.  The;  EASA  AD 
ap|ilie;s  tei  Eureie;ei]ite;r  Moelel  AS3.'iOBB 
helie;o]ite;rs.  I'his  jirojio.seel  AD  weiulel 
neit  because;  Meiele;!  AS.I.IOBB  eloe;s  not 
have  an  FAA  tyjie;  e;e;rtifie:ate;.  lleiwever, 
the;  jirojioseel  y\D  woulel  <i]i]ily  tei 
Eureie;ei]ite;r  Meielel  y\.S3.'iOG  ;mel 
y\S330Dl  he;lie:eijite;rs  hea:;iu.se;  they  heive 
<m  Fy\y\  tyjie;  e:e;rtifie:ate;  anel  he;e:au.se; 
they  have;  similar  tail  reitor  stoji  se:re;w 
eisseanhlies  as  the;  eithe;r  a]i]ilie;alile; 
he;lie;ei]ite;r  meielels.  The;  Ey\,SA  y\D  eleie;s 
neit  ajijily  tei  the;  Meielel  y\S350G  anel 
y\S350Dl  he;lie:ei])te;rs. 

Int(;rim  Ae:tion 

We;  e;onsiele;r  this  jireijiei.seel  AD  to  he; 
an  interim  ae:tie)n  he;e:ause;  Euroceijiter  is 
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develo])ing  a  modification  that  would 
adtlross  the  unsafe  condition  identified 
in  this  AD.  After  this  modification  is 
devidoped.  approved,  and  available,  we 
might  consider  additional  rulemaking. 

(iosls  of  (Compliance 

VV(;  estimate  that  this  pro])osed  AD 
would  affect  911  helico])ter.s  of  ll.S. 
Registry  and  that  labor  costs  average  .S85 
j)er  work-hour.  Based  on  these 
estimates,  we  expect  the  following  costs: 

•  lns])ecting  the  locking  of  the  sto]) 
.screws  would  take  about  0.4  hour  for  a 
labor  cost  of  about  S34  ])er  helico|)ter 
and  S30.974  for  the  U.S.  Ihiet.  No  parts 
would  he  needed. 

•  Adju.sting  the  stoj)  .screws,  if 
needed,  would  recpure  about  0.2  hour 
for  a  labor  cost  of  SI  7.  No  ])arts  would 
he  needed. 

•  Painting  the  line  would  require  0.1 
hour  for  a  labor  cost  of  about  S9  ])er 
helicopter  and  S8.199  for  the  IJ.S.  fleet. 
No  ])arts  would  he  needed. 

Authority  for  This  Rulemaking 

Title  4t)  of  the  United  States  Code 
s|)ecifi(;s  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I. 
section  100,  de.scrihes  tin;  anthoritv  of 
the  FAA  Administrator.  ‘‘Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scoi)e  of  tin;  Agencv's 
authority. 

VVe  are  issuing  this  rulemaking  under 
the  authority  descrilMul  iu  ‘‘Subtitle  VII, 
Part  A.  Suhpart  III,  Section  44701: 
Ceneral  retiuirements.”  Under  that 
.s(;ction,  (Congress  charges  the  FAA  with 
])romoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  ])rescrihing  regulations 
for  ])ractices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojje  of  that  authority 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
])roducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
propo.sed  AD  would  not  have  a 
sid)stantial  direct  effect  on  the  .States,  on 
the  relationshij)  between  the  national 
(Covernment  and  the  .States,  or  on  the 
distrihntion  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  tho  rodsons  disciissod,  I  corlify 
this  proposed  rogidotion: 

1.  Is  not  a  ‘‘signific:aid  regulatory 
action”  under  Executive  Order  128()(j: 

2.  Is  not  a  ‘‘significant  rule”  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034,  Eehruary  20,  1979); 


3.  Will  not  affect  intrastate  aviation  in 
Alaska  to  the  extent  that  it  ju.stifies 
making  a  regulatorv  distinction:  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negativt;, 
on  a  substantial  numher  of  small  entities 
nmler  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  th(!  estimated  costs  to  complv  with 
this  ])roi)o.sed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  (iFR  Part  39 

Air  trans])ortation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  pro])oses  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  35) 
continues  to  nxid  as  follows: 

Authority:  4!)  II..S.C:.  lOtUg).  4011:5.  44701. 
§39.13  [Amended] 

■  2.  'I’he  FAA  amends  §  3‘).1 3  by  adding 
the  following  mnv  airworthiness 
directive  (AD): 

Kurocopter  rrancc:  Docket  No.  l'AA-20i:i- 
0240:  Diniclorale  l(l(!nliliei’  20V1-.S\V- 
OOO-AD. 

(a)  Applicability 
This  AD  applies  to  the  following 
helic:opters.  ciirti heated  in  any  category: 

(1)  Model  A.S:t.50n.  A.S:t.'i0hA.  A.S.'5.5081. 
A.s:t.aon2.  A.s:t.5o(:.  A.s:t.50D.  A.s:t.ioDi . 
A,S3.a3E.  A.S:j,351'’.  AS;ia.31'T.  and  AS.'t5,31'’2 
helicopt(!rs  with  an  anto|)ilol  installed: 

(2)  Model  AS:ta0B:t  helicopters  with  an 
autopilot  or  modification  07:t2.32  installed: 
and 

(:5)  Mochil  A.S:t.3.3N  and  A.S:t,3.3NP 
helicojiters  with  an  autopilot  or  inodification 
071908  installed. 

(h)  Unsafe  Uonditiun 

This  AD  defines  ihi!  nnsale  condition  as  a 
loose  mil  or  misaligned  tail  rotor  control  slo]) 
screw  (stop  screw).  This  condition  could 
result  in  limiled  yaw  authority  and 
suhseipient  loss  of  helico|)l(!r  control. 

(c)  ('.(impliam:e 

Yon  are  resjxmsihle  for  performing  each 
action  recpiired  hy  this  AD  within  the 
s])ecified  com|)liance  time  unless  il  has 
already  been  ai:i:om|)lished  prior  to  that  time. 

(d)  Required  y\ctions 

(1)  Within  110  hours  time-in-service  (TKS). 
insijeci  the  locking  of  the  slo])  screws  lo 
determine  whelher  the  stop  screws  turn. 

(i)  If  any  slop  screw  turns,  adjust  the  stoj) 
sennv. 

(ii)  Mark  a  line  of  red  |)aint  on  the  screw- 
nut  assenddv  as  de])icled  in  Section  8-8. 


Figure  1  of  Eurocoj)ler  Alert  .Service  Bulletin 
(A.S15)  No.  A.S:i.30-0.3. 00.04  or  ASB  No. 
A.S:?.3.3-0.3.00..39.  as  ap])lical)le  lo  your  model 
h(!lico])ter.  Both  A.SBs  are  Revision  0  and 
dated  August  ;{().  2011. 

(2)  Tl';ereafler.  at  intervals  not  lo  exceed 
no  hours  TKS.  insjiecl  the  slop  sc.rews  lo 
(hilennine  whelher  the  jjaint  lines  on  the 
screw  and  the  nut  are  aligned.  If  the  |■(!d  paint 
liniis  are  not  aligned,  remove!  the  |)ainl.  adjust 
the  slo|)  screw,  and  mark  a  new  line  of  ])ainl 
on  the  screw-nnl  assembly  as  depicted  in 
.Section  B-B.  Figure  1  of  the  A.Sli  apjilicable 
lo  your  h(!licopli!r  mod(!l. 

(e)  Special  Flight  Permit 

A  one-liiiH!  flight  permit  mav  be  granltid. 
l)rovid(!d  that  the  pilot  has  full  vaw  aulhorilv 
before  flight. 

(f)  Alternative  Methods  of  Uompliaiic:e 
(AMOUs) 

(1)  The  Manager.  .Safely  Managem(!nl 
(ironp.  F’.YA.  may  a])|)rove  AMOCs  for  this 
AD.  .Send  your  jn'oposal  lo:  Matt  Fulhir. 
Aviation  .Safety  Engineer.  Uontinued 
()|i(!ralii)nal  Safety.  KolorcrafI  Dir(!cloral(!. 
FAA.  21)01  Meacham  Blvd..  Fort  Worth. 
Texas  7fii:i7:  telephone  81 7-222- .31 10:  (!mail 

(2)  For  o])eralions  conducted  umhir  a  14 
Ufl(  part  119  ojieraling  c(!rlificate  or  und(!r 
14  UFR  part  91.  suhpart  K.  we  suggest  that 
you  notify  your  iirincijial  insjieclor.  or 
lacking  a  principal  inspector,  the  manage!!'  of 
the  local  flight  standards  district  offici!  or 
c(!rlifie:al(!  holding  district  office!  he!fe)re! 
e)])e!raling  emy  aire;mft  e:e)mplving  with  this 
AD  lhre:ugh  an  AMOU. 

(g)  Additiemal  Infeirmatioii 

The!  seihje!e:t  eif  this  AD  is  iielelre!sse!el  in  the 
Europe!;!!!  Avialie)!!  Saf)!ly  Age!!!e;y  AD  Nee. 
2011-0104.  el!!l)!el  August  ill.  201  1. 

(h)  Subject 

)))i!!t  .Aire:rafl  Servie:!!  Uen!!])!)!!!!!!!  ()A.SU) 
Ueiele!:  0720.  t;!il  reileer  e:e)!!lre)l  sysle!!!!. 

Issued  i!!  Feirt  Weerth.  Te!x:!s.  eu!  Mare:!)  0. 
20i:t. 

Lance  T.  (lant. 

Acting  Dircclornlc  Manager.  Uatarcraft 
Directorate.  Aircraft  (ierlificalion  Sen’ice. 

IFK  tide;.  2()i:i-(l,3«7li  Filed  :i-i:i-i:t:  8:4.3  ami 
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summary:  'I'liis  action  j)i'o])oses  to 
amend  (lass  F  Airspace  at  .Seliner.  TN. 
as  tlie  .Sibley  Non-Dinictional  Beacon 
(NDB)  lias  lieen  deconnni.ssioned  and 
new  .Standard  instrument  Approach 
I’rocednres  have  been  developed  at 
Robert  .Sibley  Airport.  This  action 
would  enhance  the  .safety  and  airspace 
management  oi  Instrument  Might  Rules 
(IFR)  operations  at  the  airport.  This 
action  also  would  njidate  the  geograiihic 
coordinates  of  airport. 

DATES:  (limments  mn.st  he  received  on 
or  before  April  2‘.).  2018. 

ADDRESSES:  .Send  comments  on  this  rule 
to:  l!..S.  Department  of  Transportation. 
Docket  Operations.  West  Building 
('.round  Floor.  Room  W12-140.  1200 
New  ler.sey  .SB..  Washington.  DO  20.')00- 
0001;  Telephone:  1-800-04 7-.').‘527:  Fax: 
202-498-22.51.  You  mu.st  identify  the 
Docket  Numher  FAA-201 8-0074; 
Airspace  Docket  No.  18— A.S()-8.  at  the 
beginning  of  yonr  comments.  You  may 
also  submit  and  review  received 
comments  through  the  Internet  at 
hltl)://\\’\v\v.ivgiil(iii()ns.g(n’. 

FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Fornito.  Operations  .Snjiport  Oronp, 
Fastern  .Service  (ienter.  Federal  Aviation 
Administration.  P.O.  Box  20(j8(i. 

Atlanta.  Ceorgia  80820:  telephone  (404) 
80.5-(i8(i4. 

SUPPLEMENTARY  INFORMATION: 

Oommenis  Invited 

Interested  ])ersons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  mav  desire,  (kimments  that 
|)rovide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  develo])ing 
reasomul  regulatory  decisions  on  the 
propo.sal.  Oomments  an;  s])ecifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  a.sj)ects  of  the 
])ropo.sal. 

(lommnnications  should  identifv  both 
docket  numhcM's  (F'AA  Docket  No.  FAA- 
201 8-0074;  Airsijace  Docket  No.  18- 
A.S()-.8)  and  lx;  submitted  in  triplicate  to 
the  Docket  Managcnnent  .Sv.stem  (see 
ADDRESSES  section  for  addre.ss  and 
phone  nnmh(!r).  Yon  mav  also  submit 
comments  through  the  Internet  at 

Persons  wishing  tin;  F’AA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  s(?lf-addressed  .stamped 
|)o.stcard  on  which  the  following 
statement  is  made:  "(iommenis  to 
Docket  No.  FAA-2()1 8-0074;  Airspace 
Docket  No.  1 8-A.S()-8.”  Tin;  postcard 
will  he  date/time  stamped  and  retnriKHl 
to  the  commenter. 


All  commnnicalions  rec(!ived  before 
the  si)(!cified  closing  date  for  comments 
will  he  considertid  hefon;  taking  action 
on  th(!  pro])osed  rule.  Th(!  jjropo.sal 
contained  in  this  notice  may  he  changed 
in  light  of  the  comments  r(!C(!iv(ul.  A 
report  summarizing  each  substantive! 
public  contact  with  FAA  i)ersonnel 
conceirned  with  this  rnhiinaking  will  he 
fil(!d  in  lh(!  docket. 

Availability  of  NPRMs 

An  el(!ctronic  co])y  of  this  document 
may  he;  downloaded  from  and 
comments  submitted  through  htlp:// 
WWW. iv;^ii}at ions. Recent Iv 
])uhli.sh(!d  rulemaking  documents  can 
also  he  accessed  through  the  F’AA's  W(!h 
page  at  hilp://www.f(tn.}>ov/(nr\)otts_ 
nil  tniffic/nirtrnffic/piihlicnt  ions/ 
nirspncnjinwinhuonts/. 

You  may  review  the  i)uhlic  dockeit 
containing  the  propo.sal.  any  comments 
niceived  and  any  final  dis])osition  in 
]K!rson  in  the  Docki:ts  (Iffice!  (.see  the 
ADDRESSES  section  for  address  and 
l)hone  numher)  hetw(!en  9:00  a.m.  and 
.5:00  p.m..  Monday  through  F’riday, 
except  F’luhiial  Holidays.  An  informal 
dock(!t  may  also  Ix!  (!xamine<l  during 
normal  husiiui.ss  hours  at  the  offic(!  of 
tlu!  Fastern  .Stn  vice  (Center.  F’ederal 
Aviation  Admini.stration.  R(X)m  8.50, 

1701  (iohunhia  Avenue,  (’.ollegc!  Park, 
(xiorgia  80887. 

P(!r.sons  inler(!Sted  in  being  placed  on 
a  mailing  list  for  fntun!  NPRM's  should 
contact  the  F'AA’s  Office  of  Rulemaking, 
(202)  207-9077,  to  nxjuest  a  copy  of 
Advisory  circular  No.  T1-2A.  Notice  of 
Pro]X)S(!d  Rulemaking  di.strihution 
.System,  which  (hiscrihes  the  application 
j)rocedur(!. 

The  Proposal 

The  FAA  is  consid(!ring  an 
amendment  to  Title  14.  (k)de  of  F’ederal 
Regulations  (14  (T’R)  part  71  to  amend 
Class  F  airsj)ace  extending  iijnvard  from 
700  feet  above  the  surface  to  support 
new  .Standard  Instrument  Approach 
Procedures  developed  at  Rolxirt  .Sibley 
Airjjort.  .Selmer,  TN.  The  geographic 
coordinat(!.s  of  Rohisrt  .Sihlev  Airport 
would  h(!  adjust(!d  to  coincid(!  with  the 
FAAs  aeronautical  database.  Airs])ace 
r(!coufiguration  is  noc(!S.sary  du(!  to  the 
decommissioning  of  tlm  .Sibley  NDB  and 
canc(!llation  of  tlu!  NDB  ai)i)roach,  and 
for  continu(!d  safety  and  management  of 
IF’R  o]X!rations  at  llx!  airjjort. 

(ila.ss  Fi  airs|)ace  designations  are 
published  in  Paragraj)!!  0005  of  FAA 
Order  7400. 9W,  dat(!d  August  8.  2012. 
and  effective  .September  15,  2012,  which 
is  incor])orated  by  reier(!nc(!  in  14  Cl'R 
71.1.  Th(!  (ila.ss  F  airs])ace  (hisignation 
li.sted  in  this  docunxiiit  will  Ix! 
pnhlislxid  suhscxiuently  in  the  Order. 


The  FAA  has  determined  that  this 
jjropo.sed  regulation  only  involves  an 
estahlisluul  body  of  tec;hnical 
regulations  for  which  frecpient  and 
routine  amendments  are  iKX’.essary  to 
keiip  them  opiiiationally  curriint.  It, 
tlxirefore,  (1)  is  not  a  “significant 
r(!gulatory  action"  under  I'Necutive 
Order  12800;  (2)  is  not  a  "signi(u:ant 
rul(!"  under  DOT  Regulatory  Polic:ies 
and  Procedures  (44  l‘’R  11084;  February 
20,  1979);  and  (8)  d(X!S  not  warrant 
pniparation  of  a  Regulatory  Fvaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routiiK!  matter  that  will 
only  affect  air  traffic  jjnx.ednres  and  air 
navigation,  it  is  certified  that  this 
pro])osed  rule,  when  promulgated, 
would  not  have  a  significant  economic 
imj)ac:t  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regnlatory  F’lexibility  Act. 

The  F’AA's  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  .States  Code. 
.Subtitle  1.  .Section  100  describes  the 
authority  of  the  FAA  Administrator. 
.Subtitli!  VII.  Aviation  Programs. 
d(!.scribi!s  in  mor(!  d(!tail  the  scope  of  the 
agenev’s  authoritv.  This  i)ropos(!d 
rulemaking  is  ])romulgat(!d  under  the 
authority  de.scribed  in  .Subtitle  VII,  Part 

A.  .Sub|)arl  I,  .S(!ction  40108.  llnd(!r  that 
s(!ction,  the  F’AA  is  charged  with 
prescribing  regulations  to  a.ssign  the  us(! 
of  airspace  neces.sary  to  ensure!  the 
.salety  of  aircraft  and  the  (!ificient  use  of 
airspace.  This  ])ropos(!d  r(!gulation  is 
within  the  scope  of  that  authoritv  as  it 
would  am(!nd  Class  F  airs])ace  at  Robert 
.Siblev  Airport,  .Selmer.  TN. 

This  ])roposal  would  be  subject  to  an 
i!nvironmi!ntal  analysis  in  accordance 
with  F’AA  Order  1 050.1  F. 
“Fnvironmental  lm])act.s:  Policies  and 
Procexlures”  prior  to  any  F’AA  final 
regulatory  action. 

Lists  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
pro])o.ses  to  amend  14  CFR  ])art  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 

B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  Part  71 
continn(!s  to  read  as  follows: 

Authority:  49  KXHg);  40108.  40118. 

40120:  F.D.  10H.54.  24  I'R  9.50.5.  8  Cl-R.  1959- 
1908  Comp.,  p.  889. 
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§71.1  [Amended] 

■  2.  Tli(!  incorporation  hv  refennict!  in 
14(,’FR  71.1  of  Federal  Aviation 
Administration  Order  7400. ‘)\V, 

Airspace  Designations  ami  Rej)orting 
I’oints.  dat(;(l  Augu.st  8.  2012.  effective 
S(;])teinl)er  15,  2012,  is  amended  as 
follows: 

Pdidgmph  (>005  (JIdSH  E  dirsixicc  (inxis 
axlandinti  d})\ydr(l  from  700  foot  or  moro 
dhovd  Ihd  sdi  fdcd  of  lha  oorlh. 
***** 

ASO  'I'N  8,5  Seliiier,  I'N  |  AniiMidedl 

Robert  .Sil)l(!V  Air|)()rl,  'I'N 
(Lai.  :t.5°12'ri"  N..  long.  H8  2!)'.54"  \V.) 

'I'lial  airsjjace  extending  upward  Iroin  700 
feel  above  llu;  surface;  witliin  a  (>. 7-mile 
radius  of  Robert  Sibley  Airport. 

Issiu;d  in  (ioll(;ge  Park.  (I(;orgia.  on  Marcb 
5. 2012. 

Barry  A.  Knight, 

Mdiidgor.  Opai'dlions  Support  Group.  Euslfun 
Srivici^  Guntur.  Air  'I'ruffic  Orgunizution. 

ILK  One.  2(n:t-(l,"i<n2  Piled  »:4.')  ami 

BILLING  CODE  4910-1 3-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

[SATS  No.  WY-044-FOR;  Docket  ID  OSM- 
2013-0001] 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  iniblic  comment 
period  and  opportunitv  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  \Y(;  are  announcing  receipt  of 
a  proiiosed  amendment  to  the  Wyoming 
regulatory  program  (hereinafter,  the 
“Wyoming  program”)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (“SMCRA"  or  “the  Act”). 
Wvoming  propo.ses  revisions  to  rules 
concerning  valid  existing  rights  and 
individual  civil  penalties.  Wyoming 
intends  to  revise  its  program  to  he 
consistent  with  the  corres])onding 
Federal  regulations  and  SMfiRA,  clarifv 
amhignities,  and  improve  operational 
efficiency. 

This  document  giv(;s  the  times  and 
locations  that  the  Wyoming  ])rogram 
and  projKised  amendment  to  that 
])rogram  are  available  for  your 
inspection,  the  comment  period  dining 
which  you  may  snhmit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 


DATES:  We  will  accept  writtim 
comments  on  this  amendment  until  4:00 
j).m.,  m.d.t.,  April  15,  2013.  If  r(;(|ueste(l, 
we  will  hold  a  |)nl)lic  hearing  on  the 
amendment  on  April  8,  2013.  We  will 
accept  requests  to  sjieak  until  4:00  p.in., 
m.d.t.  on  March  29.  2013. 

ADDRESSES:  You  may  snhmit  comments 
by  either  of  the  following  two  methods: 

•  Fodorol  ulhilontakind  Portal: 

WWW. rodo  lot  ions. dov.  This  jiroposed 
rule  has  been  a.ssigned  Docket  ID:  OSM- 
2013-0001.  If  you  would  like  to  snhiuit 
comments  through  the  Federal 
eRnlemaking  Portal,  go  to 
www.rodiilot ions. dov  iim\  follow  the 
instructions. 

•  Mail/I  land  Dalivon'/CJonrior:  )effrey 
Flei.schman,  Director,  (iasper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Dii;k 
Cheney  Federal  Building,  FOB  11018, 
150  East  B  Street,  Cas])er.  Wyoming 
82001-1018. 

For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  tin;  rulemaking  proce.ss, 
see  the  “111.  Public  Comment 
Procedures"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

In  addition  to  viewing  the  docket  and 
obtaining  copiiis  of  documents  at 
www.iodiiIations.dov.  you  may  review 
co])ies  of  the  Wvoming  program,  this 
amendment,  a  listing  of  any  .scheduled 
])nhlic  hearings,  and  all  written 
comments  received  in  response  to  this 
(locnment,  may  he  obtained  at  the 
addres.ses  listed  below  during  normal 
husine.ss  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  also 
receive  one  free  cojiy  of  the  amendment 
hv  contacting  OSM’s  (iasper  F'ield 
Office. 

leffrey  F'leischman.  Director.  Casper 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Dick 
Cheney  Federal  Building,  POB  11018. 
150  East  B  Street,  Casjier,  Wyoming 
82001-1018,  (307)  201-0.54^ 
jfI(dsclnnan@osnu'((.dov. 

Todd  Parfitt,  Director,  Wyoming 

Dejiartment  of  Environmental  Quality, 
llerschler  Building,  122  West  25th 
Street,  (iheyenne,  Wyoming  82002, 
(307)  777-A555,  todd.parfitt@wyo.dov. 

FOR  FURTHER  INFORMATION  CONTACT: 
leffrey  b’leischman.  Telephone:  (307) 
201-0547.  Internet: 
jflois(:lnnan@osinro.dov. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroinul  on  llio  Wyoming  Program 

II.  Description  ol  Ibe  I’roposiid  Amiindmenl 

III.  Public  Conmuinl  Procedures 

IV.  Procedural  Determinations 


I.  Background  on  the  Wyoming 
Program 

.Section  503(a)  of  the  Act  permits  a 
.State  to  assume  jirimacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-F’ederal 
ami  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  .State  program 
includes,  among  other  things,  “a  .State 
law  wiiich  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
reipiirements  of  this  Act  *  *  *:and 
rides  and  regulations  consistent  with 
regulations  i.ssued  by  the  .Secretary 
pursuant  to  this  Act.”  .See  30  IJ..S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  ajiproved  the  Wyoming 
program  on  November  20. 15)80.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
.Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approi'al  of  the  Wyoming  program  in 
the  November  20,  1980,  Federal 
Register  (45  F’R  78037).  You  can  also 
find  later  actions  concerning  Wyoming's 
|)rogram  and  program  amendments  at  30 
CFR  950.12.  950.15.  950.10.  and  950.20. 

II.  Des{:ription  of  the  Proposed 
Amendment 

By  letter  dated  )annarv  4.  2013. 
Wyoming  sent  ns  a  proposed 
amendment  to  its  apjiroved  riigidatorv 
])rogram  (Administrative  Record  Docket 
ID  No.  O.SM-201 3-0001)  under  SMCRA 
(30  II.S.C.  1201  at  sot].).  Wyoming 
submitted  the  amendment  in  respon.se 
to  a  concern  letter  O.SM  sent  relating  to 
valid  existing  rights  (VER)  and  a  Federal 
Register  notice  (78  FR  10512)  that 
disaiiproved  several  juoposed  VER  ride 
changes  that  were  required  by  an  Ajiril 
2,  2001,  letter  we  sent  in  accordance 
with  30  CFR  732.17(c).  That  letter 
reipiired  Wvoming  to  submit 
amendments  to  ensure  its  program 
remains  consistent  with  the  Federal 
program.  This  amendment  package  is 
intended  to  address  all  remaining 
required  ride  changes  pertaining  to  VER. 
Wyoming  akso  proposes  changes  to  its 
rides  for  individual  civil  p(;nalties  that 
were  disa])])rov(;(l  in  the  Federal 
Register  notice. 

.Specifically,  Wyoming  pro])oses  to 
amend  the  hand  Quality  Division  C.oal 
Rules  and  Regulations  at  Chapter  1, 
.Section  2(fl)  (definition  of  “Valid 
Existing  Rights”  and  the  applicable 
standards  and  procinliires  used  to 
evaluate  VER  claims):  (Chapter  12, 
.Section  l(a)(v)-(vii)  (VER  determination 
and  jiermitting  jirocedures):  (ihajiter  10. 
.Section  4(a)(iii)  (definition  of 
“willfidly”);  and  10.  Section  4(h)(i) 
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(as.sessment  oi  individual  civil 
penalties).  The  lull  text  ol  the  jjrograni 
ainendinent  is  available  lor  von  to  nsid 
at  the  locations  listed  above  under 
ADDRESSES. 

III.  Public:  (iomment  Procculures 

Under  the  provisions  of  30  (3''K 
732.17(h),  we  are  seeking  your 
connnents  on  whether  the  amendment 
.satisfies  the  ap|)lical)le  program 
apjjroval  criteria  of  30  (iFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Wyoming  program. 

EUictionU:  Ol  Writton  (Jomiuonts 

If  von  submit  written  connnents.  they 
should  be  specific,  confined  to  issues 
pmtinent  to  the  proi)osed  regulations, 
and  ex|)lain  the  reason  for  any 
recommended  chang(!(s).  \Ye  appreciate 
any  and  all  comments.  l)ut  tbo.se  most 
useful  and  likely  to  intluence  decisions 
on  the  final  regulations  will  be  those 
that  either  involve  ])ersonal  experience 
or  include  citations  to  and  analyses  of 
SNKd^A.  its  legislative  history,  its 
implementing  regulations,  case  law. 
other  pertinent  State  or  f  ederal  laws  or 
regulations,  technical  literature,  or  other 
relevant  jmblications. 

We  cannot  ensure  that  connnents 
received  after  the  clo.se  of  the  comment 
period  (see  DATES)  or  sent  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES)  will  he  included  in  the 
docket  for  this  rulemaking  and 
considered. 

Puhlk:  Avdildhilitv  of  (A)inni(uits 

Hefore  including  your  address,  phone 
numher.  email  address,  or  other 
|)er.sonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
piM'.sonal  identifying  information — may 
l)e  made;  publicly  available  in  the 
electronic  docket  for  this  rulemaking  at 
www.idgdldiions.gov.  While  you  can  ask 
us  in  your  comment  to  witldudd  your 
personal  identifying  information  from 
public  review,  we  cannot  guarantee  that 
we  will  he  able  to  do  so. 

Pdhlic  Ilddiing 

If  yon  wish  to  speak  at  the  pid)lic 
hearing,  contact  the  person  li.sted  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  j).m..  m.d.t.  on  March  20.  2013.  If 
yon  are  di.sahled  and  need  reasonable 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  nujiiesting 
the  hearing.  If  no  one  nKpiests  an 
op])ortunity  to  speak,  we  will  not  hold 
the  hearing. 


'I’o  assist  the  tran.scriher  and  ensure  an 
accurate  record,  we  recpiest.  if  possible, 
that  each  per.son  who  speaks  at  a  ])id)lic 
hearing  ])rovi(le  us  with  a  written  copy 
of  his  or  her  connnents.  The  ])nhlii; 
hearing  will  continue  on  the  s|)ecified 
(late  until  everyone  .scheduled  to  speak 
has  been  given  an  opportnnitv  to  he 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  s|)eak  and 
wish  to  do  so,  you  will  he  allowed  to 
s|)eak  after  tho.se  who  have  been 
scheduled.  We  will  end  the  hearing  cdter 
everyone  .scheduled  to  speak  and  others 
])resent  in  the  audience  who  wish  to 
sp(!ak.  have  been  heard. 

Pdhlic  Mc(^ting 

If  onlv  one  person  retjuests  an 
opj)orluiuty  to  spciak,  we  mav  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discu.ss  the  amendment.  ])lea.se  reciuest 
a  meeting  by  contacting  the  ])erson 
li.sted  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public;  if  possible,  we  will  post 
notices  of  nuietings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
])ait  of  the  administrative  record. 

IV.  Procedural  Determinations 

Hxccdtivc  Order  — Pcgiddiorv 
Pldiuiing  diuf  lUn  icw 

This  rule  is  exemjjted  from  review  l)v 
the  Office  of  Management  and  Hudget 
(OMB)  under  Kxecutive  Order  128()(i 
(Regulatory  Planning  and  Review). 

Other  Laws  (did  Executive  Orders 
A  fleeting  Ihilenidking 

When  a  State  submits  a  ])rogram 
amendment  to  OSM  for  revirnv.  our 
regulations  at  30  (d"R  732.17(h)  rtuiuire 
us  to  publish  a  notice  in  the  Federal 
Register  indicating  receipt  of  the 
proposed  amendment,  its  text  or  a 
summary  of  its  terms,  and  an 
op])ortunity  for  |)uhlic  comment.  We 
conclude  our  review  of  the  proposed 
amendment  after  the  close  of  the  public 
comment  period  and  determine  whether 
the  amendment  slundd  he  apjjroved, 
apj)rove(l  in  part,  or  not  approved.  At 
that  time,  we  will  also  make  the 
determinations  and  certifications 
reciuired  by  the  various  laws  and 
executive  orders  governing  the 
rnlemaking  process  and  include  them  in 
the  final  rule. 

List  of  Subjects  in  30  (iFR  Part  050 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  Jaiuiarv  18.  2013. 

Allen  I).  Klein, 

Director.  W’l'slinn  lii^gioii. 

II'K  Doc.  2()i:{-(m<l21  l-'iled  8:4.')  ain| 

BILLING  CODE  4310-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[Docket  Number  USCG-2013-0102] 

RIN  1625-AA08 

Special  Local  Regulations;  Dragging 
on  the  Waccamaw,  Atlantic 
Intracoastal  Waterway;  Bucksport,  SC 

AGENCY:  Coast  (iuard.  III  IS. 

ACTION:  Notice  of  projio.sed  rulemaking. 

SUMMARY:  The  (ioast  (iuard  j)ropo.se.s  to 
establish  s])ecial  local  regulations  on  the 
Atlantic  Intracoastal  Waterway  in 
Bucksport.  South  (iarolina  during  the 
Outboard  Drag  Boat  Association  (ODBA) 
dragging  on  the  Waccamaw.  a  series  of 
high-s))ee(l  boat  races.  The  event  is 
.scheduled  to  take  ])lace  on  11:00  a.m. 
Saturday.  )une  22,  2013,  through  7:.30 
]).m.  Sunday,  )une  23,  2013. 
Api)roximat(dy  50  high-s|)ee(l  race  boats 
are  anticipated  to  participate  in  the 
races.  These  special  local  regulations  are 
necessarv  to  provide  for  the  safety  of  life 
and  ])ro|)erty  on  navigable  waters  of  the 
United  States  during  the  event.  These 
special  local  regulations  would 
temjiorarily  restrict  vessed  traffic  in  a 
portion  of  the  Atlantic  Intracoastal 
\Vaterway.  Persons  and  vessels  that  are 
not  participating  in  the  races  would  he 
prohibited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  the  restricted  area  unle.ss 
authorized  by  the  Captain  of  the  Port 
(diarleston  or  a  designated 
rejiresentative. 

DATES:  Comments  and  ndated  material 
must  he  received  by  the  Coast  Cuard  on 
or  hefore  A])ril  30.  2013.  Recpiests  for 
public  meetings  must  he  received  by  the 
Coast  Cuard  on  or  hefore  A])ril  15.  2013. 
ADDRESSES:  You  may  submit  comments 
identified  by  docket  numher  using  any 
one  of  the  following  methods: 

(1)  Eedeml  ePulenuiking  Portal: 
lit  ti)://\v\v\v. reguldtions.gov. 

(2)  Edx: 202-403-2251. 

(3)  Mail  or  Deliveix:  Docket 
Management  Facility  (M-30),  U.S. 
Dejiartment  of  Tran.s])ortation.  We.st 
Building  Cround  Floor.  Room  W12-140, 
1200  New  lersey  Avenue  SE., 
Washington,  DC  20590-0001.  Deliveries 
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acceptcul  l)(;t\v(U!n  9  a. in.  and  ji.in.. 
Monday  tlnough  Friday,  except  federal 
holidays.  The  telephone  ninnher  is  202- 
3()0-032‘). 

.See  the  “Piihlic  Participation  and 
Reiine.st  for  (ioniinents"  jKirtion  of  the 
SUPPLEMENTARY  INFORMATION  section 
helovv  for  further  instructions  on 
snhmitting  connnents.  To  avoid 
duplication,  please  use  only  one  of 
the.se  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  tpiestions  on  this  rule,  call  or 
email  Chief  Warrant  Officer  (]hristo])her 
Ruleman.  .Sector  Charleston  Office  of 
Waterways  Management.  Coast  Cuard; 
tele|)hone  (843)  740-3184.  email 
(jhristophm  .L.Hii}(iin(in@usc<’.iuil.  If  you 
have  cpiestions  on  viewing  or  suhinitting 
material  to  the  docket,  call  Barhara 
Hairston.  Program  Manager.  Docket 
Operations,  telephone  (202)  3()0-‘)82(). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

nil.S  Di;]jiirtnu;nl  of  lIoiiKdaiul  Swairitv 

I  R  Riuleral  Riigisler 

NORM  Notice  of  l’ro|)os(;(l  Ruhanaking 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  yon  to  ])articipate  in 
this  rulemaking  by  snhmitting 
connnents  and  related  materials.  All 
comments  received  will  he  jiosted 
without  change  to  http:// 
\v\v\v.w^iiI(itions.}>()v  and  will  include 
any  jiersonal  information  von  have 
provided. 

1.  Suhinitting  (ionunents 

If  you  submit  a  comment,  jilease 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  apjilies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
Yon  may  submit  your  connnents  and 
material  online  at  http:// 

WWW. regnIations.gov,  or  by  fax,  mail,  or 
hand  delivery,  hut  please  u.se  oidy  one 
of  these  means.  If  yon  submit  a 
comment  online,  it  will  he  considered 
received  by  the  Coast  Cuard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  yoiir 
comment,  it  will  he  considered  as 
having  been  received  by  the  Coast 
Cuard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  yon  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
teIe])hone  mnnher  in  the  body  of  your 
document  so  that  we  can  contact  you  if 
we  have  (piestions  regarding  your 
snhmi.ssion. 

To  submit  vour  comment  online,  go  to 
http://www.reguIations.gov.  type  the 
docket  number  |U.SC(i-2()1 3-0102]  in 


the  “.SEARCH”  box  and  click 
“.SEARCH.”  Click  on  “.Submit  a 
Comment”  on  the  line  a.ssociated  with 
this  rulemaking. 

If  you  submit  your  comments  hv  mail 
or  hand  delivery,  submit  them  in  an 
nnhonnd  format,  no  larger  than  HVz  hv 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  yon  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility. 
])lease  enclose  a  stamped,  self-addres.sed 
])ostcard  or  envelope.  We  will  consider 
all  connnents  and  material  received 
(hiring  the  comment  period  and  may 
change  the  rule  based  on  your 
connnents. 

2.  Viewing  (Joininents  and  Doeuinents 

To  view  connnents,  as  well  as 
documents  mentiomul  in  this  jireamhle 
as  being  available  in  the  docket,  go  to 
http://www.reguIations.gov,  type  the 
docket  number  (I  kSCC— 201 3-0102)  in 
the  “.SEARCfH"  box  and  click 
“.SEARCH.”  Click  on  Open  Docket 
Fokhir  on  the  line  associated  with  this 
rulemaking.  Yon  mav  also  visit  the 
Docket  Management  Idicility  in  Room 
W12-140  on  the  ground  floor  of  the 
De|)artment  of  Trans|)ortation  West 
Building,  1200  New  jer.sey  Avenue  .SE.. 
Washington,  DC  20.')00,  between  t)  a.m. 
and  .I  i).m.,  Monday  through  Friday, 
except  Ihuleral  holidays. 

2.  Privacv  Art 

Anyone  can  search  the  electronic 
form  of  connnents  received  into  any  of 
onr  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  Yon  may  review  a  Privacy 
Act  notice  regarding  our  public  dock(4s 
in  the  |anuary  17,  2008,  issue  of  the 
Pkideral  Regi.ster  (73  FR  331()). 

4.  Public  Meeting 

We  do  not  now  |)lan  to  hold  a  public 
meeting,  hut  you  may  submit  a  nujuest 
for  one  on  or  before  April  l.'i,  2013  using 
one  of  the  four  methods  s])ecified  under 
ADDRESSES.  Please  ex])lain  why  von 
believe  a  jiuhlic  meeting  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  ])lace  announced  by 
a  later  notice  in  the  Federal  Register, 
h’or  information  on  facilities  or  .services 
for  individuals  with  disabilities  or  to 
recpiest  special  assistance  at  the  public 
me(4ing,  (.ontact  the  ]M;rson  named  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section,  rbove. 

B.  Basis  and  Purpose 

'I’he  legal  basis  for  the  proposed  rule 
is  the  Coast  (Guard’s  authority  to 


establish  special  local  regulations:  33 
II..S.C.  1233.  The  jmrpose  of  the 
projiosed  rule  is  to  ensure  safety  of  life 
and  jiroperty  on  the  navigable  waters  of 
the  United  .States  during  the  ODBA 
Dragging  on  the  Waccamaw  boat  races. 

C.  Di.scussion  of’Propo.sed  Rule 

On  .Saturday,  )une  22.  2013,  and 
.Sundav,  June  23.  2013  the  Outboard 
Drag  Boat  Association  (ODBA)  will  host 
“Dragging  on  the  Whiccamaw,”  a  series 
of  high-speed  boat  races.  The  event  will 
he  held  on  a  ])ortion  of  the  Atlantic 
Intracoastal  Waterway  in  Bucksjiort, 
South  Carolina.  Approximately  .K)  high- 
sjjeed  race  boats  are  anticipated  to 
participate  in  the  races. 

The  |)roposed  rule  would  establish  a 
special  local  riigulation  that  enconijiass 
certain  waters  of  the  Intracoastal 
Waterway  in  Bncksport,  .South  Carolina. 
The  special  local  regulation  would  he 
enforced  daily  from  10:30  a.m.  until 
7:30  p.m.  on  june  22,  2013  through  |une 
23,  2013.  The  s))ecial  local  regulation 
would  consi.st  of  a  regulated  area  around 
ves.sels  participating  in  the  event.  The 
regulated  area  would  he  as  follows:  All 
waters  of  the  Atlantic  Intracoastal 
Waterway  encomiiassed  within  an 
imaginary  line  connecting  the  following 
points;  starting  at  point  1  in  jiosition 
33°3‘ni.40"  N  070°0.Y30.78"  W;  thence 
west  to  point  2  in  |)osition  33°3?)'12.18" 

N  070H).')'47.70"  W;  thence  south  to 
lioint  3  in  ])osition  33°38'30.48"  N 
070°0.'>'37.44"  W:  thence  east  to  point  4 
in  position  33°38'42.3"  N  070°0.'5'30.0" 
W;  thence  north  hack  to  origin.  All 
coordinates  are  North  American  Datum 
1?)83.  Persons  and  ve.ssels,  except  tho.se 
participating  in  the  race,  would  he 
prohibited  from  entering,  transiting 
through,  anchoring,  or  remaining  within 
the  regulated  area  unle.ss  specifically 
authorized  hv  the  Captain  of  the  Port 
Charleston  or  a  designated 
representative.  Persons  and  x'es.sels 
would  he  able  to  nupie.st  authorization 
to  enter,  transit  through,  anchor  in,  or 
remain  within  the  regulated  area  by 
contacting  the  Captain  of  the  Port 
(iharUiston  hv  telephone  at  (843)  740- 
7().'50.  or  a  designated  representative  via 
VHP'  radio  on  channel  10.  If 
authorization  to  enter,  transit  through, 
anchor  in.  or  remain  within  the 
regulated  area  is  granted  by  the  (kqitain 
of  the  Port  (Charleston  or  a  designated 
re])re.sentative.  all  jiersons  and  ve.ssels 
receiving  such  authorization  would  he 
re(|iiired  to  coinjily  with  the  in.structions 
of  the  (Captain  of  tbe  Port  (Charleston  or 
a  designated  representative.  The  (Coast 
Cuard  would  provide  notice  of  the 
regulated  areas  by  Local  Notice  to 
Mariners.  Broadcast  Notice  to  Mariners. 
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and  on-scene  designated 
repre.sentatives. 

I).  Regulatory  Analyses 

We  d(!velo|)ed  this  propo.sed  rule  alter 
considering  ninnerons  statutes  and 
ex(!cntive  orders  related  to  ruhnnaking. 
Below  w(*  sunnnarize  our  analy.ses 
hasiid  on  a  nuinher  of  these  statutes  or 
(ixecntive  ordcas. 

1.  liamildtory  Pldiiniiig  ddd  licvidw 

'I'his  proposed  rule  is  in)t  a  significant 
regulatory  action  under  section  3(f)  of 
Kxecntiv(!  ()rd(!r  128()(i,  R(‘gulatorv 
Idanning  and  Review,  as  supplemented 
by  Kxecutive  Order  1.3503.  Imijroving 
Regulation  and  Regulatory  Review,  and 
does  not  retjuire  an  assessment  of 
potential  costs  and  benefits  under 
section  0(h)(3)  of  Executive  Order  12800 
or  under  section  1  of  Executive  Order 
13503.  'file  Office  of  Management  and 
Budget  has  not  reviewed  it  under  tho.se 
Orders.  The  economic  impact  of  this 
propo.sed  rule  is  not  significant  for  the 
following  reasons:  (1)  The  special  local 
regulations  would  he  enforced  for  only 
.seventeen  hours  over  a  two-dav  period: 
(2)  although  |)er.son.s  and  vessels  would 
not  he  able  to  enter,  transit  through, 
anchor  in.  or  remain  within  the 
regulated  area  without  authorization 
from  the  (Captain  of  the  fort  (Iharleston 
ora  designated  representative,  they 
would  he  able  to  o|)erate  in  the 
surrounding  area  during  the 
enforcement  |)eriods:  (3)  persons  and 
vessels  would  still  he  able  to  enter, 
transit  through,  anchor  in.  or  remain 
within  the  regulated  area  if  authorized 
by  the  (iaptain  of  the  fort  (iharleston  or 
a  designated  representative:  and  (4)  the 
(ioast  (luard  would  provide  advance 
notification  of  the  regulated  area  to  the 
local  maritime  community  by  Local 
Notice  to  Mariners  and  Broadca.st  Notice 
to  Mariners. 

2.  hdjxici  on  Small  Entitios 

Under  the  Regulatory  Elexihilitv  Act 
(5  ll.S.fi.  (iOl— (il2).  we  have  considered 
the  inijiact  of  this  jirojiosed  rule  j)n 
.small  entiti(;.s.  'fhe  ('.oast  (iuard  certifiijs 
under  5  D.S.C.  ()()5(h)  that  this  pro])osed 
rule  will  not  have  a  significant 
(H:onomic  impact  on  a  suhstantial 
numixtr  of  small  (mtities.  The  (’.oast 
Cuard  certifies  uiuhir  5  U.S.fi.  ()()5(h) 
that  this  pro])o.s(!d  rule  would  not  have 
a  significant  (economic  im])act  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
(mtities,  some  of  which  may  he;  small 
entities:  'I'Ik!  owners  or  operators  of 
ves.sels  intending  to  enter,  transit 
through,  anchor  in.  or  nmiain  within 
that  portion  of  the  Atlantic  Intracoastal 
\Vat(!rway  (mcomi)assed  within  the 


('(igulatiul  area  from  10:30  a. m.  until  7:30 
l).m.  on  )nne  22,  2013  and  )un(!  23, 

2013.  For  the  nxisons  discussed  in  th(! 
R(!gnlatorv  Planning  and  Revi(‘w  s(!ction 
ahov(;,  this  pro|)o.s{!d  rule  would  not 
have  a  significant  economic  imi)act  on 
a  suhstantiid  numlxM' of  small  entities. 

If  you  think  that  your  husimjss. 
organization,  or  governmental 
jurisdiction  (|ualiri(;s  as  a  small  emtitv 
and  that  this  rule  would  hav(i  a 
significant  economic  im])act  on  it. 
phuise  submit  a  coimmmt  (.see 
ADDRESSES)  ex])laining  why  you  think  it 
(pialiluis  and  how  ami  to  what  degree 
this  rule  would  economically  afhict  it. 

3.  Assislcdicd  for  Snuill  Entitif^s 

Under  s(K;tiori  213(a)  of  the  Small 
Busimi.ss  Regnlatory  Enforceimxit 
EairiKiss  Act  of  1000  (Puh.  L.  104-121). 
we  want  to  assist  small  entities  in 
umUustanding  this  pro|)os(xl  ruh;.  If  tlie 
rule  would  affect  your  small  husimjss, 
organization,  or  governnxmtal 
jurisdiction  and  you  have  (juestions 
coiu.erning  its  provisions  or  options  for 
com])liaiu:e,  ])l(!a.se  contact  the  ixx’son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above,  fhe  Uoa.st  Unard  will 
not  retaliate  against  simdl  entities  that 
(pieslion  or  complain  ahout  this 
proposed  rule  or  anv  policy  or  action  of 
th(!  (ioast  Uuard. 

4.  (A)ll(}clion  of  InfoniKition 

This  inopo.sixl  rule  will  not  call  for  a 
new  collection  of  information  und(!r  the 
Papcx’work  Rculuction  .Act  of  l‘)‘)5  (44 
U.S.C.  3501-3520). 

5.  Eodovalism 

A  rule  has  im])lications  for  federalism 
under  Ex(x:ulive  Order  13132. 
Federalism,  if  it  has  a  suh.stantial  dir(x:t 
(iffect  on  the  .Statiis.  on  the  relationshij) 
Ixitween  the  national  government  and 
the  States,  or  on  the  di.strihution  of 
power  and  r(!.s])on.sihilili(!s  among  the 
various  levels  of  govijrnment.  VVe  have 
analyzed  this  ]jro|)osed  rule  under  that 
Order  and  delcMinimxl  that  this  rule 
does  not  have  imj)lications  for 
federalism. 

li.  Protosl  ActivUios 

The  (ioast  Uuard  res])ecls  the  f’irst 
Amendimml  rights  of  jxotcisters. 
Prot(;.st(!rs  are  asked  to  contact  the 
person  listcul  in  the  FOR  FURTHER 
INFORMATION  CONTACT  s(!ction  to 
coordinate  |)rotest  aclivili(!s  so  that  your 
nuissage  can  he  recenved  without 
j(X)j)ardizing  the  safcity  or  s(x;uritv  of 
people,  ])lace.s  or  vessids. 

7.  Vnfdndod  Mandalas  lloform  Act 

The  Unfunded  Mandates  Reform  Act 
of  19‘)5  (2  U.S.U.  1531-1538)  nxiuiims 


Federal  agenci(!s  to  assess  the  effects  of 
lh(;ir  discretionary  regulatory  actions.  In 
])articular.  the  Act  addnisses  actions 
that  may  result  in  the  expemditure  by  a 
.Slate,  local,  or  tribal  government,  in  the 
aggrcigate,  (X’  by  the  ])rivate  S(!ctor  of 
$1()l),(K)().()()()  (adjusted  for  inflation)  or 
more;  in  anv  one  year,  'fhough  this 
propo.sed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  ride  eksewhere  in  this 
preamble. 

8.  Taking  of  Privata  Propevtv 

'rhis  proixised  rule  would  not  cau.se  a 
taking  of  ])rivate  projierty  or  otherwi.se 
have  taking  implications  under 
Executive  Order  12830,  (governmental 
Actions  and  Interference  with 
(Constitutionally  Protected  Property 
Rights. 

9.  (iivil  Idsticn  Uofovin 

This  ])rojX)sed  rule  meets  ap])licahle 
.standards  in  sections  3(a)  and  3(h)(2)  of 
Executive  Order  12088,  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

10.  Protoclion  of  (Children  Erom 
Environmental  Ilecdlh  disks 

We  have  analyzed  this  propo.sed  rule 
under  Executive  Order  13045. 

Protection  of(Children  from 
fCnvironmental  Health  Risks  and  .Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disprojxirtionately 
affect  children. 

11.  Indian  Trilnd  (iovarnments 

This  jiroposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  (Consultation  and 
(C(X)rdination  with  Indian  Tribal 
(jovernments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  trilxis,  on  the  relationship 
between  the  Inxleral  Government  and 
Indian  tribes,  or  on  the  distribution  of 
])ower  and  responsibilities  betwixm  the 
Federal  Government  and  Indian  tribes. 

12.  Energy  Effects 

This  pro}X)sed  rule  is  not  a 
■‘significant  energy  action”  under 
I'Cxeculive  Order  13211,  Actions 
(Concerning  Regulations  That 
.Significantly  Affect  Energy  .Sup|)lv, 
Distribution,  or  Use. 

13.  Technicid  Standards 

'I  bis  jn'ojxised  rule  does  not  u.se 
technical  standards.  'I’lierefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 
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14.  Environment 

VVe  have  analyzed  this  |)r()iK).se(l  rule 
under  Deparlinenl  of  I  loineland 
.S(u:nrity  Management  Directive  023-01 
and  (loininandant  Instruction 
Ml()475.1D.  which  guide  the  (ioast 
(inard  in  coin])lying  with  the  National 
Ihivironmental  Poliev  Act  of  IttOO 
(NhPA)  (42  IJ.S.C.  4321-4370f),  and 
have  inad(!  a  i)reliininarv  (hdennination 
that  this  action  is  one  of  a  category  of 
actions  which  do  not  individually  or 
cimiidatively  have  a  significant  efiect  on 
the  human  environment.  This  projjosed 
rule  involves  estahlishing  a  special  local 
r(!gulation  issued  in  conjunction  with  a 
r(!gatta  or  marine  ])arade.  as  de.scrihed  in 
figure  2-1.  paragraph  (34)(h).  of  the 
Instruction.  Under  figure  2-1.  paragraph 
(34)(h)  of  the  Instruction,  an 
environmental  analysis  checkli.st  and  a 
categorical  exclusion  determination  are 
not  re(]uired  for  this  i)roposed  rule.  We 
.seek  any  comments  or  information  that 
mav  l(!ad  to  the  discovery  of  a 
significant  environmental  impact  from 
this  proposed  rule. 

List  of  Subjects  in  33  (iFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeiiping 
nupniHiinents,  Waterwavs. 

For  the  reasons  discus.sed  in  the 
])reaml)l(;,  the  Uoa.st  Unard  ])n)|)o.ses  to 
amend  33  (iFR  ])art  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1 .  The  authority  citation  for  part  1 00 
continues  to  read  as  follows: 

Authority:  33  U.S.t'..  1233. 

■  2.  Add  a  tem}K)rarv  4}  1 00.3.5T07-0102 
to  read  as  follows: 

§100.35T07-0102  Special  Local 
Regulations;  ODBA  Dragging  on  the 
Waccamaw,  Atlantic  Intracoastal  Waterway, 
Bucksport,  SC. 

(a)  Reguhited  area.  I’he  rule 
establishes  a  special  local  regidation  on 
certain  waters  of  the  Atlantic 
Intracoastal  Waterway  in  Bucksport, 
South  U.aroliua.  fhe  s])ecial  local 
regulation  will  consist  of  a  regulated 
area  which  will  he  enforced  daily  from 
10:30  a.m.  until  8:00  p.m.,  on  )ime  22. 
2013  and  )une  23,  2013.  The  special 
local  regulation  would  consist  of  a 
regulated  area  around  vessels 
participating  in  the  event.  The  following 
location  is  a  regulated  area:  All  waters 
of  tin;  Atlantic  Intracoastal  Waterway 
encom])assed  within  an  Imaginary  line 
connecting  the  following  points;  starting 
at  ijoint  1  in  position  33°30'11.40"  N 
070°0.5'30.78"  W;  thence  west  to  point  2 
in  iK)sition  33°39'12.18"  N 


070°0.5'47.70"  W;  thence  south  to  point 
3  in  position  33°38'3t).48"  N 
070°0.5'37.44"  W;  thence  east  to  point  4 
in  position  33°38'42.3"  N  ()7‘)°().5'3().(i" 

W;  thence  north  hack  to  origin.  All 
cooixlinates  are  North  AnKuican  Datum 
1983. 

(h)  Definition.  The  term  “designated 
re])resentative”  means  Uoast  (uiard 
Patrol  (iommaiuhns.  including  Uoa.st 
Unard  coxswains.  j)etty  officers,  and 
other  officers  o|)erating  Uoast  Unard 
vessels,  and  Federal,  state,  and  local 
officers  designatetl  hy  or  assisting  the 
(iaptain  of  the  Port  Uharleston  in  the 
enforcement  of  the  regulated  areas. 

(c)  l{e>>nIations. 

(1)  All  persons  and  vessels,  except 
those  jjarticipating  in  the  Dragging  on 
the  Waccamaw,  or  .serving  as  .safety 
vessels,  are  prohibited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within  the  regulated  area. 
Persons  and  ves.sels  desiring  to  enter, 
transit  through,  anchor  in.  or  remain 
within  the  regulated  area  may  contact 
the  (iaptain  of  the  Port  (Charleston  hv 
tel(!i)hone  at  (843)74()-7().5().  or  a 
designated  representative  via  VI 11*’  radio 
on  chaiuKd  Ki.  to  nupKxst  authorization. 
If  authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the 
regulated  area  is  granted  hv  the  (Captain 
of  the  Port  (Charleston  ora  designated 
re])re.sentative,  all  |)er.son.s  and  vessels 
receiving  such  authorization  mu.st 
comply  with  the  in.st ructions  of  the 
(Captain  of  the  Port  (Charleston  or  a 
designated  re|)re.sentative. 

(2)  The  Uoa.st  Unard  will  ])rovide 
notice  of  the  regulated  area  by  Marine 
Safety  Information  Bulletins,  Local 
Notice  to  Mariners.  Broadca.st  Notice  to 
Mariners,  and  on-scene  designated 
re])r(;.sentatives. 

(d)  Enforcement  Date.  This  rule  will 
he  enforced  daily  from  10:30  a.m.  until 
8:00  p.m.  on  |une  22.  2013  through  June 
23,  2013. 

l)al(!(l:  Miircli  1 ,  201 3. 

M.F.  While, 

Captain.  I  ’.S.  Coast  Caard.  Captain  of  the 
Port  Charleston. 

|I  K  Ooc.  2{U:M).')71(I  14I(!(1  K:4.S  iiinl 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-201 3-0085] 

RIN  1625-AAOO 

Safety  Zone;  V.  I.  Carnival  Finale;  St. 
Thomas  Harbor;  St.  Thomas,  U.S. 

Virgin  Islands 

agency:  (Coast  Unard.  DUS. 

ACTION:  Notice  of  pro])o.sed  rulemakiug. 

SUMMARY:  The  (Coa.st  Unard  is  proposing 
to  establish  a  safety  zone  on  the  waters 
of  St.  Thomas  Harbor  in  St.  Thomas,  U. 

S.  Virgin  Islands  during  the  V.  I. 

(Carnival  Finale,  a  firework  di.s|)lay.  The 
event  is  scheduled  to  take  place  on 
Saturday.  Ajuil  27,  2013.  and  will  entail 
a  barge  being  positioned  near  the  St. 
Thomas  Harbor  channel  from  which 
fireworks  will  be  lit. 

DATES:  (Comments  and  related  material 
mn.st  Ik;  received  bv  the  Uoast  Guard  on 
or  before  April  1.  2013. 

ADDRESSES:  Yon  mav  submit  comments 
identitu;d  by  docket  nnmber  using  any 
one  of  the  following  methods: 

(1)  Eedera!  elUdemakino  Portal: 
lit  t})://\\'\v\v. rennlations.gov. 

(2)  Pax:  202-493-22.51. 

(3)  Mail  or  Deliven':  Docket 
Managem(;nt  Facilitv  (M-30),  U.S. 
D(;partment  of  Transportation.  West 
Building  (Croiind  Floor,  Room  Wl  2-140. 
1200  New  Jersey  Avenue  SE.. 
Washington,  D(C  205tK)-0001.  Deliveries 
accei)tt;d  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday.  exce])t  federal 
holidays.  The  telephone  nnmber  is  202- 
300-9329. 

See  the  “Public  Participation  and 
Recpiest  for  (Comments"  ijortion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 
submitting  comments.  To  avoid 
dnj)lication.  please  n.se  onlv  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  ejnestions  on  this  ride,  call  or 
email  (Chief  Warrant  Officer  Anthony 
(Cassisa.  Sector  San  Jnan  Prevention 
Department.  Uoast  Unard:  telephone 
(787)  289-2073.  email 
Anthony. J.Cassisa@nseg.miI.  If  yon  have 
(inestions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston.  Program  Manager.  Docket 
0|)eration.s.  t(;le])hone  (202)  3()(i-982(j. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Af:ronyms 
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N1M<M  Nnlico  ()lTn)|)()si!(l  RuUMiuikiiig 

A.  Public  Paiiicipation  and  Request  for 
Comments 

We  eiu:oura'>e  you  to  |)arli(;ij)ate  in 
lliis  rulemaking  hy  sul)milting 
comments  and  ndaled  materials.  All 
comments  reccnved  will  he  postcul 
without  change  to  /)///;;// 
\\'\\'\\'.rt!'>iil(itions.*^()\’ ami  will  inchid(! 
any  personal  inlormation  you  have 
])rovide(l. 

1.  SiihniHling  (Joninunits 

If  you  submit  a  comment.  ])lease 
include  the  dockcit  numher  for  this 
rulemaking,  indicate  the  si)eciric  section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  /i/Zp;// 

\\  \\  \v.i'Ht^iil(itions.}’()\'.  or  hy  fax.  mail,  or 
hand  delivcay.  hnt  phnise  u.se  only  one 
of  these  means.  If  von  submit  a 
comment  online,  it  will  he  considereil 
received  hy  the  Coast  Cnard  when  yon 
successfnllv  transmit  the  coimnent.  If 
you  fax.  hand  deliver,  or  mail  your 
comment,  it  will  Im;  consideixul  as 
having  hecm  nuanved  hv  the  C.oast 
Cnard  wlnm  it  is  received  at  tlu;  Docket 
Management  Facility.  \V(!  rtjconnnend 
that  von  inclndi!  vonr  naim;  and  a 
mailing  addutss.  an  email  addre.ss.  ora 
telephone!  nmnher  in  the  hodv  of  vonr 
document  so  that  wc!  can  contact  yon  if 
we  have  epiestions  regarding  vonr 
submission. 

'fo  submit  your  i:onnnent  online,  go  to 
hit l)://\\  \\  n.iv<^iil(it ions. f^ov.  tvpe  the 
docket  numlM!!'  U.SCC-2()1 3-003,5  in  the! 
“SEARCni"  box  and  click  “SFARC'dl.” 
Click  on  “.Submit  a  ComiiKint"  on  the 
line  associated  with  this  rulemaking. 

If  von  submit  vonr  comments  bv  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  H'/z  by 
11  inches,  suitable  forcopving  and 
electronic  filing.  If  voii  submit 
comments  by  mail  and  would  like  to 
know  that  they  niached  the  Facility. 
pUnise  enclo.se  a  stampcHl.  .self-addre.ssed 
j)ostcard  orenveloj)e.  We  will  consid(!r 
all  comments  and  material  rticeived 
(luring  the  comment  period  and  mav 
change  the  rule  ba.sed  on  vonr 
comiiKints. 

2.  \'/(?n7/?g  (ioiunwnts  and  Docinncnts 

'i’o  view  comments,  as  well  as 
documents  numtioned  in  this  pn'amble 
as  ixiing  available  in  tlu!  (lock(!t.  go  to 
IUtl)://\\  \vn’.iv}>nlations.^ov.  ty])e  the 
(lock(!t  nnmb(!r  IJ.SCC— 201 3-0035  in  the 
“SEARCH”  box  and  click  “.SEARCH.” 
Click  on  Open  Docket  Fohhir  on  the  line 
ass(H:iated  with  this  rulemaking.  You 
may  also  visit  the  Dock(!t  Management 


Facility  in  Room  Wl 2-140  on  the 
ground  floor  of  the  D(!i)artment  of 
Transportation  West  Building.  1200 
New  Jersey  Aviiune  .SE.,  Washington. 

DC  20500.  b(!tween  t)  a.m.  and  5  p.m., 
Monday  through  Friday,  except  F(!(l(!ral 
holidays. 

:S.  I^rivacv  Act 

Anyone  can  search  tlu!  (ilectronic 
form  of  comments  r(!C(!ived  int(j  any  of 
our  (lockets  by  the  name  of  tlu! 
individual  submitting  th(!  comment  (or 
signing  the  comment,  if  submittiid  on 
b(!half  ofan  a.ssociation.  business,  labor 
union,  etc.).  Yon  may  review  a  Privaev 
Act  notice  nygarding  our  j)nblic  (l()ck(!ts 
in  the  Jamiarv  17,  2003,  i.ssue  of  the 
Federal  Register  (73  1-K  3310). 

B.  Basis  and  Purpose 

The  legal  basis  for  th(!  rule  is  th(! 

Coast  Cuard's  authority  to  (!stablish 
iHignlated  navigation  areas  and  other 
limit(!(l  access  areas:  33  II..S.(’,.  1231;  40 
H..S.C.  Chapt(!r  701, 3300.  3703;  50 
II..S.C.  101.  105:  33  CFR  1 .0.5-1 . 0.04-1 . 
().04-0.  100.5:  Public  haw  107-205,  110 
.Stat.  20(!4:  D(!j)artm(!nt  of  Honuiland 
.Securitv  D(!l(!gati()n  No.  0170.1. 

'I'lu!  pm  |)()S(!  ol  llu!  rid(!  is  to  pr()t{!(:t 
tlu!  public  from  tlu!  hazards  asso(:iat(!(l 
with  the  launching  of  finiworks  ov(!r 
navigable  waters  of  the  llnit(!(l  .States. 

(k  Discussion  of  Proposed  Rule 

On  April  27.  2013.  I'dreworks  bv 
Crucci  and  Left  l.ane  Productions  an: 
sponsoring  the  V.  1.  Cariuval  Finale,  a 
firework  (lis])lav  (!vent.  The  ev(!nt  will 
be  held  on  tlu!  wat(!rs  of  .St.  Thomas 
Harbor,  .St.  3'homas.  II..S.  Virgin  Islands. 
Fireworks  will  b(!  laun(:h(!(l  from  a  barge 
stationed  near  the  .St.  Thomas  Harhor 
channel. 

This  .safety  zone  (uicompasses  wat(!rs 
in  .St.  Thomas  Harbor.  The  zoik!  will  be 
enforced  from  5:00  p.m.  until  10:00  p.m. 
on  April  27.  2013.  Persons  and  vessels 
are  |)rohibite(l  from  ent(!ring.  transiting 
through,  anchoring  in,  or  remaining 
within  th(!  saliity  zone  unless  authorized 
by  the  Captain  of  tlu!  Port. 

P(!r,s()ns  and  v(!s.sels  may  nupiest 
authorization  to  ent(!r.  transit  through, 
anchor  in.  or  r(!main  within  tlu!  safetv 
zone  hy  contacting  the  Ca])tain  of  the 
Port  .San  loan  or  a  (hisignated 
r(!j)r(!.sentativ(!.  If  authorization  to  (inter, 
transit  through,  anchor  in,  or  remain 
within  the  safetv  zoiu!  is  granted,  all 
persons  and  vessels  r(!(;(!iving  such 
authorization  must  (:()m|)ly  with  the 
instructions  of  the  (iaptain  of  the  Port 
.San  Juan  ora  (lesignat(!(l  nipreseutative. 

The  (ioast  Cnard  will  ])r()vi(le  notice 
of  tJie  safety  zone  bv  Local  Notice  to 
Mariners,  Broadcast  Notice  to  Mariners, 


and  on-sceiu!  (hisignated 
r(!i)r(!S(!ntatives. 

1).  Regulatory  Analyses 

We  (levelo])(!(l  this  pr()])()se(l  rule  after 
consi(l(!ring  numerous  statut(!s  and 
(ixe(:utiv(!  oixhns  related  to  ruhiinaking. 
B(!l()w  we  summarize  our  analyses 
based  on  a  number  of  these  statutes  or 
ex(!(:utive  orders. 

1.  U(‘f>iilat()rv  Planning  and  Ilaviaw 

This  ])r()pose(l  rule  is  not  a  significant 
regulatory  action  umhir  section  3(f)  of 
Ex(!(:utive  Order  12333.  R(!gulat()ry 
Planning  and  R(!view.  as  supplemented 
by  Ex(!cutive  Order  13533,  hnjjroving 
Regulation  and  Regulatory  Review,  and 
does  not  lunpure  an  assessment  of 
potential  costs  and  benefits  un(l(!r 
.section  3(a)(3)  of  Ex(!(:utive  Order  12333 
or  under  .s(!cti()n  1  of  Executive  Order 
13533.  The  Office  of  Management  and 
Budget  lias  not  reviewed  it  under  those 
Orders. 

The  economic  iinjiact  of  this  pro])()se(l 
rule  is  not  significant  for  the  following 
reasons:  (1)  The  safety  zone  will  be 
(inforced  for  only  five  hours:  (2)  jKirsons 
and  vessels  may  ()])(!rate  in  tlie 
surrounding  area  (luring  the 
enforcement  iieriod:  (3)  persons  and 
ves.sels  may  .still  enter,  transit  through, 
anchor  in,  or  remain  within  the  .safety 
zone  (luring  the  enforcenuint  iieriod  if 
authorized  by  the  (kqitaiu  of  the  Port 
.San  Juan  or  a  designated  re])re.sentative: 
and  (4)  the  Coast  Cuard  will  jirovide 
advance  notification  of  the  safety  zone 
to  th(!  local  maritime  communitv  hv 
Local  Notice  to  Mariners  and  Broadcast 
Notice  to  Mariners. 

2.  Inipact  on  Small  Enlitios 

Under  tJie  Regulatory  Flexibility  Act 
(5  l)..S.(k  301-312),  we  have  considered 
the  impact  of  this  ])ro])ose(l  rule  on 
small  entities.  The  (kiast  Cuard  certifies 
under  5  l)..S.C.  305(b)  that  this  jiroposed 
rule  will  not  have  a  significant 
(iconomic  im])act  on  a  substantial 
number  of  .small  (iiitities. 

'rids  rule  may  affcet  the  following 
entiti(!s,  some  of  which  may  he  small 
(Mitities:  'I’he  owners  or  operators  of 
ves.sels  intending  to  enter,  transit 
through,  anclior  in,  or  remain  within 
that  i)()rti()n  of  .St.  Thomas  Harbor 
(Micompassed  within  the  safety  zone 
from  5:00  ]).m.  until  10:00  p.m.  on  April 
27,  2013.  For  the  nuisons  di.scussed  in 
th(!  R(!gidat()rv  Planning  and  Review 
.section  above,  this  rule  will  not  have  a 
significant  (icononne  impact  on  a 
substantial  numb(!r  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  (pialifies  as  a  small  (intity 
and  that  this  rule  would  have  a 
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significant  economic  impact  on  it, 
l)lease  suhmit  a  comment  (sen; 

ADDRESSES)  explaining  why  yon  tliink  it 
(inalifies  and  how  and  to  what  degr(H! 
this  rule  would  economically  allect  it. 

3.  Assistdiuui  forSindll  Hntitids 

Under  .s(!ction  213(a)  of  the  .Small 
OnsiiKiss  Kegnlatorv  Knforcenujnt 
Fairness  Act  of  190(1  (Pub.  L.  104-121), 
we  want  to  a.ssist  small  entities  in 
nnder.standing  this  ])roj)o,sed  rule.  If  tlu; 
rule  would  affect  your  .small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (piestions 
concerning  its  provisions  or  o])tions  for 
compliance.  ])lease  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  (ioast  Guard  will 
not  retaliate  against  small  (mtities  that 
(luestion  orcom])lain  about  this 
jaopo.sful  rule  or  any  policy  or  action  of 
the  Coast  (inard. 

4.  (Jolldction  ol  In  fonndt ion 

This  i)roposed  rule  will  not  call  for  a 
new  collectii)!!  of  information  under  the 
Paperwork  Reduction  Act  of  199.5  (44 
U..S.C.  3501-3520). 

5.  Fodovdlism 

A  rule  has  implications  for  lederalism 
under  Fxeentive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relationship 
l)etw(!en  the  national  government  and 
the  .Slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  jjropo.sed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

6.  Proldst  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  yonr 
me.ssage  can  he  received  without 
jeopardizing  the  .safety  or  security  of 
|)eo])le.  places  or  ve.ssels. 

7.  Unfunded  Mnndedes  Heforin  Act 

'I’ln;  Unfunded  Mandates  Reform  Act 
of  1995  (2  U..S.C.  1531-1538)  retpiires 
Federal  agencies  to  assess  the  eltects  of 
their  discretionary  regnlat{)rv  actions.  In 
])artic:nlar,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  s(!ctor  of 
.$1  ()(),()()(),()()()  (adjusted  for  inflation)  or 
more  in  any  one  vear.  Though  this 
])roposed  rule  would  not  result  in  .snc:h 
an  expenditure,  we  do  discuss  the 


effects  of  this  rule  elsewhere  in  this 
])reamhle. 

8.  Tdkin^  of  Pvivdte  Propertv 

This  proposed  rule  would  not  can.se  a 
taking  of  private  ])ro])erty  or  otherwise 
have  taking  implications  under 
ICxecntive  Order  12()3(),  Covcnninental 
Actions  and  Int(;rference  with 
(Constitutionally  Protected  Property 
Rights. 

9.  Civil  Justice  Refovin 

This  ])roposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(h)(2)  of 
Exei'.utive  Order  12988.  (Civil  jnstice 
Reform,  to  minimize  litigation, 
ebminat(!  amhiguity.  and  rtidnee 
hinilen. 

10.  Protection  of  Children  From 
Environinentdl  lieolth  Risks 

We  have  analyzed  this  pro})o.sed  rule 
under  Executive  Ordcir  13045, 

Protection  of  (^Children  from 
Environmental  Health  Risks  and  .Safetv 
Risks.  This  rule  is  not  an  economicallv 
significant  rnh;  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
salety  that  might  disj)roj)ortionateIy 
affect  childnm. 

11.  Indian  Tribal  Covernments 

This  i)roposed  rule  does  not  have 
Irihal  im])bcations  under  i'Cx(;cntive 
Order  1 31 75.  (Consultation  and 
(Coordination  with  Indian  I  rihal 
(Covernments.  h(!caiis(!  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  trihiis,  on  the  relationship 
between  the  Federal  (Covernment  and 
Indian  tribes,  or  on  the  distrihution  of 
j)ower  and  responsibilities  h(4ween  the 
Federal  (Covernment  and  Indian  tribes. 

12.  Ener<.>y  Effects 

This  pro])osed  rule  is  not  a 
“significant  energy  action”  under 
Executive  Order  13211,  Actions 
(Concerning  Regulations  That 
.Significantly  Affect  Energv  .Sn])plv. 
Distrihution,  or  Use. 

13.  Technic(d  Standards 

'I’liis  ])ro])osed  rule  does  not  use 
technical  .standards.  Therefore,  we  did 
not  considiM'  the  n.se  of  voluntary 
con.sensus  standards. 

14.  Environineid 

W(!  have  analyzed  this  jjroposed  rnl(! 
under  De])arlment  of  I  lomeland 
Security  Management  Directive  023-01 
and  (Commandant  In.striiction 
Ml  0475.113.  which  guide  the  (Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1909 
(NEPA)  (42  IJ.S.G.  4321-43701),  and 
have  made  a  preliminary  determination 


that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  i)ro])osed 
rule  involves  a  safety  zone  that  will  he 
enforccul  for  five  hours.  This  rule  is 
categorically  excludiHl  under  paragraph 
34(g)  of  I'dgure  2-1  of  the  (Commandant 
InstriKtion.  A  i)rebminarv 
environmental  analysis  checkb.st 
sn|)porting  this  determination  and  a 
(Categorical  Exclusion  Determination  are 
available  in  the  docket  wlnne  indicated 
under  ADDRESSES.  We  seek  any 
comimmts  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  im])act  from  this 
proposed  rul(!. 

List  of  Subjects  in  33  (CFR  Part  185 

Harbors.  Marine  safely.  Navigation 
(water).  Reporting  and  r{!cordkee])ing 
reepurements.  Security  measures. 
Wat(M’ways. 

For  the  reasons  di.scussed  in  tin; 
pnunnhle.  the  (Coast  (Cnard  projjoses  to 
amend  33  (CFR  j)art  185  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  rhe  authority  citation  for  i)art  185 
continues  to  read  as  follows: 

Authority:  3.3  1I..S.(C.  1231;  4(i  IJ..S.(:. 
(Cliajjler  7(11 . 33(18,  37(13:  .5(1  II..S.(;.  1!I1.  I'lo: 
33  (CFR  1. (15-1.  (>.(14-1. 8.04-8.  180.5;  Put).  1,. 
107-205.  118  .Still.  2084:  ll(!|)iirtiii(;nl  ol 
I  lonieliind  .SiHiiirily  lleleg.ition  No.  0170.1. 

■  2.  Add  a  temporary  185.T()7-()()85  to 
read  as  follows: 

§  165.T07-0085  Safety  Zone;  V.  I.  Carnival 
Finale,  St.  Thomas  Harbor;  St.  Thomas,  U.S. 
Virgin  Islands. 

(a)  'I  he  following  area  is  established 
as  a  safetv  zone:  All  waters  within  an 
800  foot  radius  of  18°20.20()N. 
84°55.2()0W.  (CCooribnates  are  North 
American  Datum  1983. 

(h)  Definition.  The  term  “designated 
representative”  means  (Coast  Guard 
Patrol  Gommanders.  including  (Coast 
(Cnard  coxswains,  petty  ofbeers.  and 
other  officers  o])erating  Goast  Guard 
vessels,  and  Federal,  state,  and  local 
officers  designated  by  or  a.ssisting  the 
CCiiptain  of  the  Port  .San  )uan  in  the 
enforcement  of  the  regulated  areas. 

(c)  Regnhdions. 

(1)  All  persons  and  vessels  are 
])rohihited  from  entering,  transiting 
through,  anchoring  in.  or  remaining 
within  the  safetv  zone,  unless 
authorized  by  the  (Captain  of  the  Port 
San  juan  or  tho.se  participating  in  the 
firework  display. 

(2)  Persons  and  ves.sels  may  recpie.st 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the 
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n;^ulate(l  an;as  l)v  contacting  the 
(ia])tain  oi  tin;  Port  .San  Juan  hv 
telephone  at  (787)  280-2041 ,  or  a 
designated  repn;sentative  via  VHP  radio 
on  cliannel  Ki.  li  antliorization  is 
granted,  all  persons  and  vessels  must 
coinplv  with  the  instructions  of  the 
('.aptain  of  the  Port  .San  |nan  or  a 
d(\signated  repni.simtat  i ve. 

(8)  The  (ioast  (inard  will  ])rovide 
notice  of  the  safety  zone  hy  Local  Notice 
to  Mariners.  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

(d)  Enforccninni  This  rule  will 
h(!  enforced  from  .5:00  p.ni.  until  10:00 
p.m.  on  .Saturday.  April  27.  2018. 

t)al(!(l:  March  :i.  201 2. 

1).\V.  Pearson. 

(Japldin.  I  \S.  (jodst  (iiidnl.  (JcipUiin  of  flu; 

Pori  Sdd  Judd. 

IKR  Doc.  20i:»-(l5‘HHi  Filial  H:4.‘)  am] 

BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  165 

[Docket  Number  USCG-201 3-0086] 

RIN  1625-AAOO 

Safety  Zone,  Corp.  Event  Finale  UHC, 

St.  Thomas  Harbor;  St.  Thomas,  U.S. 
Virgin  Islands 

agency:  Coa.st  (hiard.  DUS. 

ACTION:  Notice  of  propo.sed  rnhmiaking. 

SUMMARY:  The  ('.oa.st  (Inard  is  proposing 
to  establish  a  tcnnporarv  safety  zoia;  on 
the  waters  of  .St.  Thomas  Harbor  in  .St. 
Thomas.  U.S.  Virgin  Islands  during  the 
(iorp.  Event  Finale  UHU  firework 
disjilay.  The  safety  zone  is  nec:e.ssarv  to 
protect  the  j)uhli(:  from  the  hazards 
associated  with  launching  fireworks 
over  navigable  waters  of  the  United 
.States.  The  event  is  .scheduled  to  take 
place  on  Wednesday.  Ajiril  24.  2018. 
and  will  entail  a  barge  being  positioned 
near  the  .St.  Thomas  Harbor  channel 
from  which  finnvorks  will  he  lit. 

DATES:  (Comments  and  related  material 
nm.st  1)(!  receiviid  hv  the  U..S.  Coa.st 
(hiard  on  or  before  April  1. 2018. 
ADDRESSES:  Yon  may  submit  comments 
identified  hy  docket  nninher  using  anv 
one  of  th(!  following  methods: 

(1)  /'V.'f/em/  oJhildUKikin;^  Portal: 
hlll}://\\\\\\’.ri;‘>iilat  ions. gov. 

(2)  Pax: 202-408-2251. 

(8)  Mail  or  Dalivoiy:  Docket 
Management  Facility  (M-80).  U.S. 
Dej)artinent  of  Transportation.  We.st 
Building  (ironnd  Floor,  Room  \V12-140. 


1200  New  lersey  Avenue  SE.. 
Washington.  DC  20500-0001.  Dcdiveries 
accepted  hiOween  0  a.m.  and  5  p.m., 
Monday  through  Friday,  excejit  federal 
holidays.  The  tehjphone  numher  is  202- 
800-0820. 

.Set!  the  “Public:  Participation  and 
Re(|uest  for  (iomments”  ])ortion  oftlu; 
SUPPLEMENTARY  INFORMATION  section 
luilow  for  further  instructions  on 
submitting  comments.  To  avoid 
duplication,  ])lea.se  u.se  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATtON  CONTACT:  If 
vou  have  (piestions  on  this  rule,  call  or 
email  Chief  Warrant  Officer  Anthony 
(ia.ssisa.  .Sector  .San  )uan  Prevention 
De])artinent.  U..S.  Coast  Cuard: 
telejihone  (787)  280-2078.  email 
Ant hony.J .(lassisa@as(:g.nul .  If  you  ha\’(5 
(pie.stions  on  viewing  or  submitting 
material  to  thi;  doi  ket,  c:all  Barbara 
Hairston.  Program  Manager,  Docket 
Operations,  tiilephone  (202)  800-0820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

1)1  l.S  l)(;parlnu!nl  of  1  loineland  .Securitv 

I  R  l''(!(l(!ral  KegisUa- 

NORM  Notice;  of  Proposed  Rulemaking 

A.  Public  Participation  and  Request  for 
(Comments 

W(!  encourage  you  to  parlici])ate  in 
this  ruhnnaking  hy  submitting 
comments  and  related  materials.  .All 
coimmmls  nicruvml  will  he  ])e)sted 
without  change!  to  htt]):// 
www.rognlat ions.gov  and  will  include 
any  i)er.sonal  information  you  have 
])rovi(h!d. 

1.  Snhinitting  (Jonnnonts 

If  you  submit  a  comment,  please 
include  the  docket  numher  for  this 
rulemaking,  imiicate  the  specific  section 
of  this  document  to  which  each 
comment  a])])lie.s.  and  jjrovide  a  reason 
for  each  suggestion  or  recoininondalion. 
You  may  suhinit  your  comments  and 
material  online  at  http:// 

WWW. ragnlations.gov.  or  by  fax,  mail,  or 
hand  delivery,  hut  please  u.s(!  onlv  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  he  considered 
received  hv  the  U..S.  C.oast  Cuard  when 
you  successfully  transmit  the  (  omiiKint. 
If  yon  fax,  hand  (hiliver,  or  mail  your 
comment,  it  will  hc!  considcuiid  as 
having  been  receivcul  hv  the  U..S.  Coast 
Cuard  wluiii  it  is  received  at  the  Docket 
Managcnnent  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  numher  in  the  body  of  your 
document  so  that  we  can  contact  vou  if 
we  have  (juestions  regarding  your 
submission. 


To  suhinit  your  comment  online,  go  to 
http://www.ragaIations.gov.  tyjie  the 
docket  mnnhiir  U.SC;C-2()1 8-()()88  in  tlu! 
".SEARCH"  box  and  click  “SEARCH.” 
Click  on  ".Submit  a  (ioimnent”  on  the 
line  as.sociated  with  this  rulemaking. 

If  you  submit  your  comimints  hv  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8  hv 
11  inches,  suitable  for  cojiying  and 
electronic  filing.  If  vou  submit 
comments  by  mail  and  would  like  to 
know  that  th(!V  nxiched  the  f  acility, 
please  enclose  a  stamped,  self-addre.ssed 
postcard  or  envelojie.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  ha.sed  on  your 
c:oimnents. 

2.  Mowing  (ionnnants  and  Docaiitants 

To  view  comments,  as  well  as 
doenments  mentioned  in  this  ]n'eamhle 
as  Ixiing  available  in  the  docket,  go  to 
http://www.ragalations.gov.  tyjie  the 
dock(!t  numh(!r  U.SCC— 201 8-()()8()  in  the 
“SEARCH”  box  and  click  “SEARCfl.” 
(’.lick  on  ()p(!n  Docket  Folder  on  the  line 
associated  with  this  rulemaking.  You 
may  also  visit  the  Docket  Managenuiiit 
Facility  in  Room  Wl 2-140  on  the 
ground  floor  of  the  Department  of 
rrans])ortation  We.st  Building.  1200 
New  Jersey  Avenue  .Slv.  Washington, 

DC  20500.  between  0  a.m.  and  5  ]).m.. 
Monday  through  Friday.  exc(!])t  Federal 
holidays. 

.7.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  hy  the  name  of  the 
individual  suhinitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
luihalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  imhlic  dockets 
in  the  January  17.  2008,  issue  of  the 
Federal  Register  (78  FR  8810). 

B.  Basis  and  Purpose 

The  legal  basis  for  the  rule  is  the  U..S. 
Coa.st  (Guard’s  authority  to  estahli.sh 
regulated  navigation  areas  and  other 
limited  acce.ss  areas:  88  U..S.C.  1281:  40 
U..S.C.  Chapter  701,  8800,  8708;  50 
U..S.C.  101. 105;  88  CFR  1.05-1,  0.04-1, 
0.04-0,  100.5;  Public  Law  107-205,  110 
.Stat.  2004:  Department  ol  Homiiland 
.S(!curity  Di'legation  No.  0170.1. 

The  ])urpose  of  the  rule  is  to  jirotect 
the  public  from  the  hazards  as.sociated 
with  the  launching  of  fireworks  over 
navigahli!  waters  of  the  United  States. 

(k  Discussion  of  Proposed  Rule 

On  April  24.  2018,  Fireworks  by 
Cnicci  ami  Left  Lane  Productions  is 
spon.soring  the  Corp.  Event  Finale  UHC, 
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a  firework  display.  The  event  will  he 
held  on  the  waters  of  St.  Thomas 
Harhor,  St.  'I’lioinas,  l)..S.  Virgin  Islands. 
This  will  (mtail  one  l)arge  that  will  he; 
used  to  light  fireworks,  which  will  he 
.stationed  near  the  .St.  Thomas  Harhor 
channel. 

The  safety  zone  encompasses  certain 
waters  of  ,St.  Thomas  Harhor.  .St. 

Thomas,  11..S.  Virgin  Islands.  The  safety 
zone  will  Im?  enforctnl  from  8:00  ]).m. 
until  10:00  p.m.  on  April  24.  2013. 
Persons  and  vessels  are  prohihited  from 
entering,  transiting  through,  anchoring 
in,  or  remaining  within  the  .safety  zone 
nnhi.ss  authorized  hy  the  (iaptain  of  tin; 
Port  .San  |uan  ora  designated 
rej)re.sentative.  Persons  and  ves.sels  mav 
nupiest  authorization  to  enter,  transit 
through,  anchor  in.  or  remain  within  the 
safety  zone  hy  contac:ting  the  Captain  of 
the  Port  .San  juan  hy  telephone  at  (787) 
289-2041,  or  a  designated 
representative  via  VHF  radio  on  channel 
10.  If  authorization  to  enter,  transit 
through,  anchor  in.  or  remain  within  the 
.safety  zone  is  granted  hy  the  Cai)tain  of 
the  Port  .San  luan  or  a  designated 
re])resentative,  all  persons  and  ve.ssels 
receiving  suc:h  authorization  must 
com])ly  with  the  instructions  of  the 
Captain  of  the  Port  .San  |uan  or  a 
designated  rejiresentative.  Tin;  II..S. 

Coast  Cuard  will  ijrovide  notice  of  the 
.safety  zone  hy  Local  Notice  to  Mariners, 
hroadcast  Notice  to  Mariners,  and  on- 
sc(me  designated  repni.sentatives. 

I).  Regulatory  Analyses 

We  developed  this  projjo.sed  rule  after 
considering  numerous  statutes  and 
(ixecutive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
has(!d  on  a  numher  of  these  .statutes  or 
executive  orders. 

I.  Hegulatorv  Planning  and  Ilaviaw 

This  ])roposed  rule  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
Executive  Order  12888.  Regulatory 
Planning  and  Review,  as  supjjlemented 
hy  Exiicutive  Order  13.583,  lm])roving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
])otential  costs  and  henefits  umhir 
.section  8(a)(3)  of  Executive  Order  12888 
or  under  .section  1  of  Executive  Order 
13583. 1’he  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
OrdfM’s. 

The  economic  imj)act  of  this  proposed 
rule  is  not  significant  for  the  following 
reasons:  (1)  The  safety  zone  will  he 
enforced  for  only  two  hours;  (2) 
although  persons  and  ve.ssels  will  not  he 
able  to  enter,  transit  through,  anchor  in, 
or  remain  within  the  safety  zone 
without  authorization  from  the  Ca])tain 
of  the  Port  .San  Juan  or  a  designated 


re])r(;sentative,  they  may  operate  in  the 
surrounding  area  during  the 
enforcement  p(a  iod:  (3)  ])er.son.s  and 
ve.ssels  may  still  enter,  transit  through, 
anchor  in,  or  remain  within  the  safetv 
zone  during  the  (aiforcement  ])eriod  if 
authorized  hy  tin;  Caj)tain  of  tlu;  Port 
.San  Juan  or  a  designated  re])r(;.sentative; 
and  (4)  the  U..S.  (ioast  Cuard  will 
jjrovide  advance  notification  of  the 
special  local  regulations  to  the  local 
maritime  community  hy  Local  Notice  to 
Mariners  and  Broadcast  Notice  to 
Mariners. 

2.  Impact  on  SnudI  Entities 

Under  the  Regulatory  Flexihility  Act 
(5  IJ..S.C.  801-812),  we  have  considered 
the  im])act  of  this  proposed  rule  on 
small  entities.  The  U.S.  Coast  Cuard 
certifies  under  5  U..S.C.  805(h)  that  this 
pro])o.sed  rule  will  not  have  a  significant 
economic  im|jact  on  a  suhstantial 
numher  of  small  entities. 

This  rule  may  affect  the  following 
entities,  .some  of  which  may  he  small 
entities:  tin;  owners  or  operators  of 
ve.ssels  intending  to  enter,  transit 
through,  anchor  in.  or  nnnain  within 
that  ])orlion  of  .St.  Thomas  Harhor 
encompass(!d  within  the  .safety  zone 
from  8:00  p.m.  until  10:00  p.m.  on  April 
24,  2013.  For  tla;  rea.sons  discu.ssed  in 
the  Regulatory  Planning  and  Review 
section  above,  this  rule  will  not  have  a 
significant  economic,  impact  on  a 
substantial  numhtir  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  (|ualifies  as  a  small  (mtity 
and  that  this  rule  would  have  a 
significant  economic  im])act  on  it. 

])lea.se  submit  a  comment  (.see 
ADDRESSES)  explaining  why  you  think  it 
(jualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  .Small 
Busine.ss  Regulatory  Enforcement 
Fairne.ss  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
umlerstanding  this  pro})osed  rule.  If  the 
rule  would  affect  your  small  busine.ss. 
organization,  or  govcniimental 
jurisdiction  and  von  have  (piestions 
cc)ncerning  its  ])rovi.sion.s  or  o])tions  for 
com])liance,  plea.se  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  1).  .S.  Uoast  Uuard 
will  not  retaliate  against  small  entities 
that  (juestion  or  complain  about  this 
l)ropo.sed  rule  or  any  poliev  or  action  of 
the  Uoast  Uuard. 

4.  (iol  lection  of  Information 

This  proposed  rule  will  not  call  for  a 
new  collection  of  information  under  the 


l’a]K!rwork  Reduction  Act  of  1995  (44 
U.S.U.  3501-3520). 

5.  Eederalism 

A  rule  has  implications  for  federalism 
under  Exec:utiv(!  Ord(;r  13132, 
l’(!d(;ralism.  if  it  has  a  substantial  dinjct 
(dfect  cm  the  .States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  re.spon.sihiliti(!.s  among  the 
various  levcds  of  government.  We  have 
analyzed  this  propo.sed  rul(!  under  that 
Order  .ind  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

a.  Prott;st  Activities 

The  U.  S.  Uoast  Guard  respects  the 
First  Amendment  rights  of  protesters. 
I’rotesters  are  asked  to  contact  the 
])er.son  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  |)rote.st  activities  so  that  vour 
me.s.sage  can  he  ret:eived  without 
jeopardizing  the  .safety  or  .sec:urity  of 
peo|)l(!,  places  or  ve.ssels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.U.  1531-1538)  requires 
luideral  agenci(!.s  to  assess  the  effects  of 
their  discretionary  regulatorv  actions.  In 
])articular,  tlu;  Act  adclre.s.ses  actions 
that  may  result  in  the  expenditure  hv  a 
.State,  local,  or  tribal  goveannumt,  in  the 
aggregate,  or  hy  the  private;  .sector  of 
.SlOO.OnO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
propo.sed  ride  would  not  result  in  such 
an  exiienditure,  we  do  discuss  the 
effects  of  this  rule  eksewhere  in  this 
preamble. 

8.  Taking  of  Private  Propertv 

This  propo.sed  rule  woidd  not  cau.se  a 
taking  of  private  jiroperty  or  otherwise 
have  taking  implications  under 
Executive  Order  12830,  Uovernmental 
Actions  and  Interference  with 
Uonstitutionally  Protected  IVopertv 
Rights. 

.9.  Uivil  Justice  Reform 

This  jiroposed  rule  meets  apjilicahle 
.standards  in  sections  3(a)  and  3(h)(2)  of 
Executive  Order  12988.  Uivil  )ustii:‘! 
R(;form.  to  minimize  litigation, 
elimin  ite  amhiguity,  and  niduce 
hurdi;n. 

K).  Protection  of  Children  Prom 
Environmental  Health  Risks 

We  have  analyzed  this  propo.sed  rule 
under  Executive  Order  13045. 
Protection  of  Uhildren  from 
Environmental  Health  Risks  and  .Safety 
Risks.  This  rule  is  not  an  economicallv 
significant  rule  and  would  not  create  an 
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environmental  risk  to  healtli  or  risk  to 
safety  that  might  (lispro|)ortionately 
affect  cliildren. 

11.  Indian  Tribal  (iavarninants 

riiis  proposed  rule  does  not  liav(! 
tribal  im|)li(:ations  nmlm’  Fxecntive 
Order  1317.5,  t'.onsnitation  and 
Ooordination  witli  Indian  rril)al 
('lovernments,  Ijecanse  it  would  not  have 
a  substantial  direct  efiect  on  om;  or 
more  Indian  tribes,  on  the  ndationsld]) 
b(!twe(;n  the  Federal  (lovernment  and 
Indian  tribes,  or  on  tlu;  ilistribution  of 
power  and  responsibilities  between  the 
Federal  (Government  and  Indian  tribijs. 

12.  Tnargv  Tf  facts 

This  |)roposed  rule  is  not  a 
"significant  energy  action”  under 
Fxecutive  Order  1321 1 .  Actions 
(Concerning  Regulations  That 
.Sigidficantly  Affect  Fnergy  .Supply, 
Ilistribution.  or  Use;. 

13.  Tachnical  Standards 

This  propo.sed  rule  does  not  n.se 
technical  standards.  'I’berefore.  we  did 
not  consider  the  n.se  of  voluntary 
con.sc'nsns  .standards. 

14.  Knvirontnani 

We  have  analyz(!d  this  pro])os(;(l  rnh; 
under  ll(!|)artment  of  1  loimdand 
.Security  Managcmient  Directive  023-01 
and  ('.ommandant  Instruction 
Ml(i475.1Il.  which  guide  the  (Coast 
(Cnard  in  com])lving  with  the  National 
Fnvironmeidal  Poliev  Act  of  1000 
(NKPA)  (42  U.S.fC.  4321-43700.  and 
have  mad(!  a  j)reliminarv  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individnall v  or 
cnmnlativelv  have  a  significant  effect  on 
the  human  environment.  This  ])roposed 
rule  involves  a  .safety  zone  that  will  be 
enforced  for  only  two  hours.  This  rule 
is  categorically  (ixcluded,  under, 
paragraj)h  34(g)  of  Figure  2-1  of  tin; 
Commandant  instruction.  A  preliminary 
environmental  analysis  checkli.st 
.snj)j)orting  this  determination  and  a 
(Categorical  Exclusion  Di'termination  are 
available  in  the  doc;ket  where  indicated 
under  ADDRESSES.  We  ,st;ek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
(aivironmental  impact  from  this 
])ropo.sed  ride. 

List  of  Subjects  in  33  (CFR  Part  1(1.5 

Harbors.  Marine  safetv.  Navigation 
(water).  Reporting  ami  recordkeeping 
reipiirements.  .Security  measures. 
Waterways. 

For  the  reasons  discus.sed  in  the 
preamble,  the  (Coa.st  Cnard  propo.ses  to 
amend  33  (CFR  jiart  1(15  as  follows: 


PART  165—  REGULATED 
NAVIGATION  AREAS  AND  LIMITED 
ACCESS  AREAS 

■  1.  The  authority  citation  for  part  1(15 
i;oidinnes  to  read  as  follows: 

Authority:  33  U-.S.C.  1231;  4(i  ll.S.C, 
Cliaptia-  701.  330(1.  3703;  .50  ll..S.(C.  101.  10.5; 
33  CI  K  1.05-1.  (1.04-1.  (1. 04-0.  100.5;  I'lil).  L. 
107-205.  1 10  .Slal.  2004;  Deiiailnuail  of 
ItomelaiKl  .Si'ciirilv  llohigalion  No.  0170.1. 

■  2.  Add  a  tem])orary  ^  1  (15. T()7- 003(1 
to  read  as  follows; 

§  1 65.T07-0086  Safety  Zone,  Corp.  Event 
Finale  UHC,  St.  Thomas  Harbor;  St. 

Thomas,  U.S.  Virgin  Islands. 

(a)  Rego/a/ed  Aivas.  'Fhe  following 
regulated  area  is  established  as  a  .safetv 
zone:  All  waters  within  an  300  foot 
radius  of  13°1 3.205  N,  (14°55.55(1  W.  All 
coordinates  are  North  American  Datum 
1033.  Persons  and  ves.sels  are  prohibited 
from  entering,  transiting  throngh, 
anchoring  in.  or  remaining  within  the 
safetv  zone  inde.ss  authorized  hv  the 
(Cajitain  of  the  Port  San  )uan. 

(h)  Dafinition.  The  term  “designated 
re|)re,sentative"  means  IJ..S.  (Coast  Cnard 
Patrol  (Commanders,  including  ll.S. 

(Coa.st  (Cnard  coxswains,  petty  officers, 
and  other  officers  operating  l)..S.  (Coast 
(Cnard  vessels,  and  luxleral,  state,  and 
local  officers  designated  by  or  a.ssi.sting 
the  (Captain  of  tlu;  Port  .San  )nan  in  the 
enforcement  of  the  regulated  areas. 

(c)  Ha;.>idalions. 

(1)  All  persons  and  vessels  are 
prohibited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  the  safety  zone,  unless 
authorized  by  the  (Cajitain  of  the  Port 
San  Juan  or  those  jiarticijiating  in  the 
firework  (lisjilay. 

(2)  Persons  and  ves.sels  mav  riujuest 
authorization  to  enter,  transit  throngh. 
anchor  in.  or  remain  within  the 
regulated  area  hy  contacting  the  (Gajitain 
of  the  Port  .San  Juan  by  telejihone  at 
(737)  239-2041,  ora  designated 
rejire.sentative  via  VHF  radio  on  channel 
1(1.  If  authorization  is  granted  bv  the 
(Cajitain  of  the  Port  San  Juan  ora 
designated  rejire.sentative,  all  jiersons 
and  vessels  receiving  such  authorization 
must  comjily  with  the  instructions  of 
the  (Cajitain  of  tJie  Port  San  Juan  or  a 
designated  rejiresentative. 

(3)  file  IJ..S.  (Coast  (Cnard  will  jirovide 
notice  of  the  safetv  zone  Jiv  Local  Notice 
to  Mariners,  broadcast  Notice  to 
Mariners,  and  on-scene  designated 
rejiresentatives. 

(d)  Tnforciniwnt  Data.  This  rule  will 
be  eidorced  on  Wednesday,  Ajiril  24. 
2013  from  3:00  ji.m.  until  1  ():()()  ji.m. 


Daled;  Marcli  3,  201 3. 

1).W.  Pearsuii, 

C'Aipidin.  I'.S.  Coast  Cnard,  Captain  oj  tha 
Tort  San  Inan. 

|I•'K  Hoc.  2(li;i-(),5!)().5  l'il(!(l  :i-i:i-i:);  li:4.5  ami 
BILLING  CODE  9110-04-P 


POSTAL  SERVICE 

39  CFR  Partin 

Refunds  and  Exchanges 

AGENCY:  Postal  Service'^'. 

ACTION:  Projiosed  rule. 

summary:  The  Postal  Service'  ^' 
jirojioses  to  revise  Xhdiina  Standards  of 
thn  Vnitnd  States  Postal  Service, 
Domestic  Mail  Manual  (DMM'')  (104.9, 
and  other  DMM  sections,  to  remove 
obsolete  standards  jiertaining  to  jiostage 
refunds  and  stamji  exchanges: 
.standardize  jirocesses  for  reijuesting 
refunds  for  PC  Postage"  labels  and  extra 
.service  refunds;  and  cliange  the 
methods  for  calculating  refnnil 
assessment  amounts. 

DATES:  .Suhmit  comments  on  or  before 
Ajiril  15,  2013. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  manager.  Product 
(Cla.ssification,  U.,S.  Postal  .Service",  475 
L’l'Cnfanl  Plaza  .SW.,  Room  444(1. 
Washington,  D(C  2()2(1()-5()15.  You  may 
insjiect  and  jihotocojiv  all  written 
comments  at  II.SP.S"  1  leaikjuarters 
Library,  475  L’Enfant  Plaza  .SW..  11th 
Floor  N.,  Washington.  DC  bv 
ajijiointment  onlv  between  the  hours  of 
9  a. in.  and  4  ji.m..  Mondav  through 
Fridax  hy  calling  1-202-2(13-290(1  in 
advance.  Email  comments,  containing 
the  name  and  addre.ss  of  the  commenter. 
may  be  .sent  to: 

ProductCIassification@iisps.gov,  with  a 
subject  line  of  “Refunds  and 
Exchanges.”  Faxed  comments  are  not 
accejited. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  bosch.  vicki.in.hosch@iisi)s.gov, 

202- 203-4973 
Douglas  Cermer, 

dongIas.g,geriner@usps.gov,  202-203- 
3522 

Dank  Heren,  hank.g,h(n-en@usps,gov, 
309-071-3920 

Karen  Key,  karen.fkey@nsps.gov,  202- 

203- 2232 
.Suzanne  Newman. 

suzanne.j.ne\vinan@usps.gov,  202- 
203-5531 

SUPPLEMENTARY  INFORMATION: 
Technological  advances  have  facilitated 
exjiansion  of  authorized  methods  for 
jiaying  jiostage  and  reijuesting  jiostage 
refunds.  As  a  result,  certain  manual 
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rtd'uiul  proces.ses  have  become 
imnecessarv  and  inefficient.  As  new 
|K)stage  payment  m(!tlu)ds  options  were 
a(lo])ted.  some  refund  and  ap])eals  tiim; 
pcM'iods  W(!re  inadvertently  omittiul.  No 
changes  are  propo.sed  to  tlie  claims 
])roc(!ss  for  indemnity  for  Insured  and 
(!()1)  articles.  If  adoptcul.  these  ])ro|)osed 
changes  will  corretl  earlier  revisions, 
provide  clarity,  and  remove  ohsohde 
standards  as  follows: 

•  Standards  for  refunds  for  postage 
.stamps  affix(Kl  to  Business  Replv  Mail  “ 
(BRM)  pi(!ces,  and  for  annual  presort 
mailing  fees,  would  he  revised  so  that 
the  i)ermit  holder  may  request  a  credit 
to  an  advance  deposit  account.  A  direct 
ndund  could  he  requested  for  ])ostage 
affixed  to  BRM  only  if  an  advance 
deposit  account  is  not  used  or  is 
unavailable  under  804. 9. 2. (i. 

•  Tlu!  refund  amount  for  ]K)stage 
stamps  affixed  to  BRM  ])ieces  would  he 
aligned  with  other  forms  of  i)ostage 
refunds  by  eliminating  the  as.sessment 
for  the  DSPS  work  hours  used  to 
])roc(;ss  the  refund.  Refunds  mav  not 
(ixceed  tJO  ])ercent  of  the  indicia’s  face 
value. 

•  The  amount  granted  for  refunds  for 
dat(!d  or  undated,  imnsiul  ])ostag(!  meter 
indicia,  when  the  total  face  value  of  the 
indicia  is  inon;  than  .S3.5(),  would  he 
aligned  with  the  process  used  when  the 
total  face  value  is  less  than  S3.5(),  which 
is  5)0  ])ercent  of  the  face  value  of  the 
indicia.  'I'liis  would  include  eliminating 
assessnumts  for  work  hours  used  to 
process  the  refund. 

•  Clarifications  would  he  made  that 
met(;r  postage  refunds  are  not  given  for: 
A  decertified  meter  or  a  meter  which  is 
re))orted  lo.st  by  the  ])rovider  and 
rec:overed  alter  3()5  days. 

•  We  propo.se  to  remove  the  following 
obsolete  standards  from  tlu;  DMM: 
Converting  stamps  to  other  po.stage 
forms,  the  former  Special  Delivery 
service,  and  providing  refunds  for 
adhesive  .stamps  affixed  to  nnmailed 
matter  in  connection  with  an  authorized 
marketing  program.  Additionally,  as  a 
result  of  removing  obsolete  stamp 
conversions,  only  exchanges  of 
.Semipo.stal  .slam]).s  would  he  permitted. 

•  We  propo.se  additional  language  in 
th(j  standards  for  extra  service  refunds 
to  c:larify  that  ])roof  of  recei])t  by  the 
Postal  Service  must  1)(!  included  with 
the  refund  recpiest,  regardless  of  the 
po.stage  pavment  method  u.sed.  Proof  of 
acceptanci!  can  he  a  valid  DSPS 
acceptance  or  mail  jirocessing  .scan,  a 
DSPS  jiostmarked  (round-dated)  mailing 
receipt  or  retail  I’o.st  Office  mailing 
r(!ceij)t.  Rvidence  that  po.stage  was  paid 
is  not  |)roof  the  artich;  was  ])res(mted  for 
mailing  or  was  inducted  into  the 
maikstream. 


•  Prior  to  the  availability  of  electronic 
scanning  data,  signatures  were  routinely 
ca])tur(ul  for  mailpieces  hciing  returned 
to  the  .sen(h!r  as  undeliverahle. 
Additionally,  when  mail])ieces  with 
extra  .services  that  do  not  include 
indenmitv,  such  as  (kutified  MaiP  and 
Signature  Coidirmation'  ^',  are  designed 
to  capture  the  signature  of  tlu;  recipient 
indicat(!d  by  the  .s(!nd(!r  in  the  deliverv 
address.  We  i)ropo.s(!  new  standards  to 
clarify  that  if  the  sendcn'  or  the  stauler’s 
agent  is  not  available  to  sign  for 
returned,  undeliverahle  (iertified  Mail. 
Signature  Confirmation  items,  capturing 
the  sender’s  signatun!  is  not  nKpiired. 
Return  to  smider  scans  will  still  he 
l)rovided  in  these  c:ase.s. 

•  (Consistent  with  existing  deiiv(!rv 
record  retention  periods,  language  is 
being  incor])orated  to  .state  that  refund 
nKpiests  for  extra  services  not  rendered 
should  he  made  by  the  mailer  not  le.ss 
than  10  days,  or  not  more  than  18 
months  (i.e.  before  the  two  year  record 
r{;tention  ])eriod  expires),  from  date  that 
the  service  was  purcha.sed. 

•  Du])licate  ndenmccxs  to  Rxpress 
Mail"  wfiinds  not  givaii  ])rovi(l(;d  in 
DMM  sections  114.2.0.  214.3.0,  314.3.0, 
and  414.3.0.  along  with  otlun-  related 
refund  standards,  will  h(!  relocated  to 
existing  .section  004. 5). .5.  /cY/m.’.v.s  Moil 
l\)sl(i<>(;  Hoi  nn  ds . 

•  VV(;  ])ropo.se  a  minimum  thr(;shold 
of  .S.50  per  mailing  for  maihas  recpiesting 
Value  Added  Refunds  (VAR).  Data 
shows  that  approximatelv  10  perccmt  of 
all  VAR  refunds  n;(]uested  are  hidow 
.S50.  More  specifically,  2.44  percent  are 
for  amounts  le.ss  than  $10  iind  1  ])ercent 
is  for  amounts  less  that  $1.  The 
administrative  co.sts,  as.sociated  to  both 
the  mailer  and  tin;  Postal  Service,  will 
generally  exceed  .$50  making  .suc;h 
nupiests  a  negative  return  on 
investment. 

•  The  Postal  Service  ])rovide.s 
customers  with  an  ajrpeals  proce.ss  for 
unfavorable  rulings  on  po.stage  refund 
re(]uests  made  to  an  authorized  PCC 
Postage  ])rovider.  'I’he.se  a])])eal.s  nupiire 
a  manual,  detailed  review  of  the  denial 
that  was  not  previouslv  accounted  for  in 
refunds  standards.  Therefore,  we 
l)ro])o.se  to  align  the  nifimd  standards 
idr  I’C  Po.stage  a])|)eals  with  the 
standards  for  meter  indicia  ndimds.  If 
an  a])])eal  of  an  unfavorable  refund 
rcKiuest  regarding  P(C  Po.stage  results  in 

a  refund,  its  amount  would  not  exceed 
5)0  |)ercent  of  the  indicia’s  face  value. 

(Customers  art;  reminded  that,  except 
in  the  event  of  a  .service  failure  on  a 
guaranteed  jjroduct  or  for  an  extra 
service,  refund  retiuests  for  j)o.stage 
l)urcha.seil  through  an  authorized  PCC 
!\).stage  provider  mu.st  he  made  directly 
through  that  jirovider.  Only  appeals  to 


an  adverse  ruling  on  such  re(|ue.st.s  made 
by  a  |)rovider  within  the  allotted  time 
ptH'iod  may  he  directed  to  the  Postal 
.Service  through  the  manag(!r.  I’avment 
Technology.  D.SP.S  1  leadcpiartiirs  as 
provided  in  DMM  008.8. 

If  the  pro])osed  rules  in  this  article  are 
adopted.  P.S  Form  3533,  Application  for 
Hofund  ofFoos.  will  hi;  revised  to  ndlect 
the  changes. 

Although  we  are  exempt  from  the 
notice  and  comment  nKiuirements  of  the 
Administrative  Procedure  Act  (5  D..S.(C. 
553(1)),  (c))  regarding  pro|)osed 
rulemaking  by  35)  D..S.(C.  410(a).  we 
invite  public  comments  on  the 
following  propo.sed  revisions  to  Mailing, 
Standards  of  tho  United  Stat(;s  Posted 
Sorvico,  Domestic  Mail  Manual  (DMM). 
incorporated  by  reference  in  the  Code  of 
Fodoral  Rogidations.  .See  35)  CFR  111.1. 

List  of  Subjects  in  35)  CCk’R  Part  111 

Administrative  practice  and 
procedure.  Postal  .Service. 

Accordingly.  35)  CFR  ])art  111  is 
proposed  to  he  amended  as  folh)w.s: 

PART  111— [AMENDED] 

■  1 .  The  authority  citation  for  35)  (3'’R 
part  Til  continues  to  read  as  follows: 

Aiilhorily:  .5  ll..S.(;.  ,T.52(a);  T)  II..S.C.  :{01- 
'M)7:  18  ll..S.(:.  11)5)2-17:17:  :15)  II.S.C.  101. 

401. 4o:5.  404.  414.  410.  :iooi-;ioi  1.  ;1201- 
;i2i5i.  :i4o:i-:i4oo.  :io2i.  :i022.  .'i020.  :io:i2. 
:io:i:i.  and  ,5001. 

■  2.  Revi.se  the  following  sections  of 
Menling  Standends  of  tho  United  States 
Posted  Service.  Domestic  Mail  Manual 
(DMM),  as  follows: 

Mailing  Standards  of  the  United  States 
Postal  Service,  Domestic  Mail  Manual 
(DMM) 

100  Retail  Letters,  Cards,  Flats,  and 
Parcels 

***** 

110  Fixpress  Mail 

113  Prices  and  Eligibility 

***** 

2.0  Basic  Fdigibility  Standards  for 
Express  Mail 

2.1  Definition 

[Hen'ise  the  first  seuetemce  of  2.1  einei 
then  eniei  ei  nenv  se‘e:e)nel  sentene:e  eis 
fedlenvs:] 

Exiness  Mail  is  an  expedited  .service 
for  .ship])ing  anv  mailable  matter,  with 
a  money-hack  guarantee,  subject  to  the 
.standards  below.  Refunds  standards  for 
dome.slic  Express  Mail  Next  Day  and 
.Second  Dav  Deliverv  are  jiroviiled  in 
004. 5). 5.  *  *  * 

***** 
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4.0  Servii;e  Features  uf  Express  Mail 
***** 

4,2  Express  Mail  Ni!xl  Day  Delivery 
***** 

//le/f/e  4. 2. a  liafiinds  in  Us  nniirnlv.J 
***** 

4.8  Express  Mail  Second  Day  Delivery 
***** 

/D<.-/e/e  4.2.5  Unfunds  in  its  vntirnty.] 
***** 

4.4  Express  Mail  Militarv  Service 
(EMMS) 

4.4.1  Objectives 

llinplacn  tlin  third  snntnncn  of  4.4.1  ns 

folhnvsd 

*  *  *.  For  EMM.S.  the  I J.SP.S  refunds 
standards  are  provided  in  ()()4.H..5. 
***** 

114  Postage  Payment  MiJthods 
***** 

IDnIntn  2.0.  Post (!<>(;  Hnfnnds.  in  its 
out  i  rot  V.  I 

***** 

200  (iominerc;ial  l.ettei’s  and  (^ards 

***** 

210  Express  Mail 

218  Prices  and  Eligibility 

***** 

8.0  Basic  Standards  tor  Express  Mail 

8.1  Definition 

IHoviso  tlio  first  snntnncc  of  2.1  thon 
add  a  now  socond  sontonco  as  follows:! 

Express  Mail  is  an  ex])e(lited  service 
for  shipping  any  mailable  matter,  with 
a  money-hack  guarantee,  suhjetl  to  the 
standards  below.  Refunds  standards  for 
domestic  Express  Mail  are  ])rovided  in 
(»()4.‘)..'j.  *  *  * 

***** 

4.0  Service  Features  of  Express  Mail 
***** 

4.2  Express  Mail  Next  Day  Delivery 
***** 

IDoloto  4.2.5  liofands  in  its  ontirotv.j 
***** 

4.8  Express  Mail  Second  Day  Delivery 
***** 

IDoloto  4.2.5  Hofnnds  in  its  ontirotv.j 

4.4  Express  Mail  (iusloin  Designed 


4.. ')  Express  Mail  Militarv  Service 
(EMMS) 

4.. 'j.l  Objectives 

llloplaoo  tho  third  sontonco  of  4.5.1  as 
follows:! 

*  *  *.  For  EMMS,  the  USES  refunds 
standards  an;  jirovided  in  (>04. ‘).. I. 
***** 

214  Postage  Payment  and 
Documentation 

***** 

IDoloto  2.0,  Postago  Hofnnds.  in  its 
ontirotv.l 

***** 

800  (Commercial  Flats 

810  Express  Mail 

818  Prices  and  Eligibility 

***** 

8.0  Basic  Standards  for  Express  Mail 

8.1  Definition 

iHoviso  tho  first  sontonco  of  2.1  and 
than  insort  a  now  socond  sontoiK c  as 
follows:] 

Exprii.ss  Mail  is  an  expedited  service 
for  ship])ing  any  mailable  matt(!r,  with 
a  moiun'-hack  guarantee,  subject  to  llu; 
standards  below.  KiTunds  .standards  for 
domestic  Express  Mail  are  providcid  in 
(i()4.‘)..').  *  *  * 

***** 

4.0  Service  Features  of  Express  Mail 

***** 

4.2  Express  Mail  Next  Day  Delivery 
***** 

iDelete  4.2..'j  Ridimds  in  its  entiretv.l 

4.8  Express  Mail  Second  Day  Delivery 

***** 

IDoloto  4.2.5  Hofnnds  in  its  ontirotv.] 

4.4  Expre.ss  Mail  (Custom  Design 

***** 

IDoloto  4.4.0  Hofnnds  in  its  ontirotv.j 

4.. '>  Express  Mail  Militarv  Service 
(EMMS) 

4.. 'j.l  Objectives 

iHoplaco  tho  third  sontonco  of  4.5.1  as 
follows:] 

*  *  M-or  EMMS,  the  USES  refunds 
standards  an;  jirovidcHl  in  004. 5)..^. 
***** 

814  Postage  Payment  and 
Documentation 

***** 

IDoloto  2.0,  Postago  Hofnnds.  in  its 
ontirotv.j 

***** 


400  (Commercial  Parcels 

***** 

410  Express  Mail 

418  Prices  and  Eligibility 

***** 

8.0  Basic  Standards  for  Express  Mail 

8.1  Definition 

IHoviso  tho  first  sontonco  of  2.1  and 
thon  insort  a  now  socond  sontonco  as 
follows:! 

ICx])r(!ss  Mail  is  an  ex])edited  service 
for  shi])])ing  any  mailable  matter,  with 
a  money-hack  guarantee,  subject  to  the 
standards  below.  Refunds  standards  for 
domestic  Express  Mail  are  provided  in 
004. 9. ."i.  *  *  * 

***** 

4.0  Service  Features  of  Express  Mail 

***** 

4.2  Express  Mail  Next  Day  Delivery 

***** 

IDoloto  4.2.5  Hofnnds  in  its  ontirotv.j 
***** 

4.8  Express  Mail  Second  Day  Delivery 

***** 

IDoloto  4.2.5  Hofnnds  in  its  ontirotv.j 
***** 

4.4  Express  Mail  (Custom  Designed 

IDoloto  4.4.9  Hofnndsj 

4.. '>  Express  Mail  Militarv  .Service 
(EMMS) 

4.. 'i.l  Objectives 

IHoplaco  tho  third  sontonco  of  4.5.1  as 
follows:] 

*  *  *.  For  ICMMS.  the  USES  refunds 
standards  an;  provided  in  004.t)..'j. 
***** 

414  Postage  Payment  and 
Documentation 

***** 

IDoloto  2.0,  Postago  Hofnnds,  in  its 
ontirotv.j 

***** 

.100  Additional  Mailing  Services 

***** 

.10.1  Return  Services 

1.0  Business  Reply  Mail  (BRM) 

***** 

1.0  Postage,  Per  Piece  Fees,  anil 
Account  Maintenance  Fees 

***** 

1.0.0  With  Postage  Atllxed 

IHovi.so  tho  fourth  sontonco  of  1.0.0  as 
follows:] 


IDoloto  4.4.0  Hofnndsj 
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*  *  *  The  permit  holder  may  recjuest 
a  enulit  to  the  advance;  deposit  account 
idr  ])ostag(;  alTixed  to  BRM.  A  refund 
may  l)e  reepiested  under  (i()4.0.2  for 
|)ostage  affixed  to  BRM  only  if  an 
advance  deposit  is  not  n.sed. 
***** 

.500  Additional  Mailing  Services 

***** 

.507  Mailer  Services 

***** 

1.0  Returning  Mail 
1.0.3  Extra  Services 

lUavise  1.8.5  by  revising  the  text  oj  the 
fourth  sentence  end  addiny  a  new  fifth 
sentence  us  follows:] 

*  *  *  The  sender  must  sign  a 
delivery  receipt  for  returned  Ex])ress 
Mail  and  for  Regi.sten;d  Mail.  COD 
articles,  mail  insured  for  more  than 
S2()(),  and  any  mail  sent  with  return 
receipt  for  merchandise  service. 

R(;turned  Ex])ress  Mail  (when  waiver  of 
.signature  is  recpiested  by  sender). 
Certified  Mail,  and  mail  with  Signature 
Confirmation  service,  DSPS  Tracking/ 
D(;liverv  Confirmation  service,  or  return 
recei])t  for  merchandise  service  mav  he 
r(;turned  to  the  .send(;r  without  obtaining 
a  signature  when  those  mailpieces  are 
pro])erly  returned  to  sender  as 
undeliverahle. 

***** 

000  Basic  Standards  for  All  Mailing 
.Services 

***** 

t)04  Postage  Payment  Methods 

***** 

4.0  Postage  Meters  and  PC  Postage 
Procliuls  (“Postage  Evidencing 
Systems”) 

***** 

4.7  Authorization  to  Produce  and 
Distribute  Postage  Evidencing  Systems 

IUevi.se  the  second  sentence  of  4.7  os 
follows:] 

*  *  *  Additional  information  may  he 
obtained  from  the  manager.  Payment 
Technology  (see  608.8.1  for  address). 
***** 

lUevise  the  title  of  0.0  os  follows:] 

<1.0  Exchanges  and  Refunds 

9.1  Stamp  Exchanges 

9.1.1  IJSPS  Fault 

***** 

9.1.2  Damaged  in  Customer’s 
Possession 

I  Revise  0.1.2  os  follows:] 


Stam])s,  including  .stamp(;d  ])a])er 
(cards  and  envelojies),  that  are  damaged 
or  otherwise  inmsahle  for  ])ostage 
(t)(;(:ause  of  humidity,  moistnn;.  or  other 
causes)  while  in  a  cnstomi;r's  possession 
may  he  (;xchang(;d  only  for  an  e(inal 
nnmher  of  stamps  of  the  same 
denomination  or  if  applicable,  nnnsahh; 
stamped  j)aper  may  he  exchanged  for 
stamp(;d  i)a])er  under  9.1.2a  through 
9. 1.2(1.  l]nus(;d  pr(;canceled  stamijs  in 
full  coils  and  in  full  sh(;(;ts  rede(;nu;d 
from  ])r(;canc(;led  permit  holders:  90% 
of  ])ostage  value.  Unusable  stamps, 
including  stami)ed  paper,  acce])ted  from 
a  customer  under  these  conditions  must 
he  those  on  .sale  at  Post  Offices  within 
12  months  before  the  transaction. 
Quantities  of  the  same  denomination 
over  SIO  must  he  returned  in  tin;  .same 
configuration  as  when  bought  (i.e., 
sh(;(;t.s.  coils,  booklets).  Each  such 
tran.saction  is  limited  to  .$100  worth  of 
postage  from  each  customer.  Th(;.se 
additional  conditions  apply  to 
exchang(;.s  of  stamped  j)a])(;r: 

a.  Only  the  buyer  may  exchange 
stamped  paper  with  a  ])rinted  return 
addr(;ss  or  other  matter  i)rinted  hv  the 
l)uv(;r. 

1).  Stamped  (;nv(;lo])e.s  (mutilated  no 
more  than  is  necessary  to  r(;move 
contents):  Po.stage  value  pins  value  of 
])ostage  added  l)(;can.se  of  a  jn'ice 
increase  or  for  additional  .s(;rvice. 

c.  IJnmntilated  single  and  double 
stamped  cards:  83%  of  ])ostage  value. 
])lus  full  value  of  ])o.stage  added. 

Unns(;d  double  slam]){;d  cards  printed 
for  reply  should  not  he  ,se])arated  hot.  if 
they  are  .separated  in  error  and  the  hnver 
pr(;sents  both  halv(;.s,  the  cards  mav  h(; 
redeemed.  Rejilv  halv(;.s  of  double 
stamped  cards  returned  to  .sender 
outside  of  the  mail  are  not  redeemable 
by  the  original  buy(;r,  even  though  the 
reply  half  received  no  postal  service. 

d.  Stamps  affixed  to  commercial 
envelo])(;.s  and  postcards:  90%  of 
po.stage  value.  Envelopes  and  po.stcards 
must  he  in  substantially  whole 
condition  and  in  lots  of  at  h;a.st  30  of  the 
same  denomination  and  value. 
***** 

iRenuinher  current  0.1.4  os  new 

0.1.8.] 

IRenuinher  current  0.1.5  os  new 
0.1.4.] 

I  Add  new  0.1.5  (remnnhered  from 
current  0.2.8)  and  revise  the  text  os 
follows:] 

9.1.3  Seinipostal  .Stamps 

Customers  may  exchange  s(;mi])o.stal 
.stam|)s  for  their  postage  value  [i.e.,  the 
price  of  the  stamjjs  less  the  contribution 
amount)  to  the  extent  that  exchange  of 
po.stage  stamps  is  jiermitted.  The 
po.stage  the  customer  exchanges  is  (;(jual 


to  the  First-Class  Mail  .single-pi(;ce  one- 
ounce  letter  price  in  effect  at  the  time 
of  exchange.  However,  if  the  cu.stom(;r 
provides  a  receipt  showing  the  date;  of 
])urchase,  the  ])ostag(;  (;xchanged  is 
(;(inal  to  the  |)ostage  |)ric(;  in  eff(;ct  at  the 
time  of  purchase.  Tin;  contribution 
amount  is  not  r(;fnndal)le  and  is  not 
included  in  the  exchange  value. 

] Delete  0.1.6.  Hxchonge  of  Spoiled 
ond  Unused  Rostol  Mutter,  in  its 
entiretv.] 

lDel(‘te  current  0.1.7.  Stomps 
(Converted  to  Other  Postage  Porms.  in  its 
entirety.] 

IRenuinher  current  0.1.8  os  new  0.1.7 
ond  revise  the  introductoiv  text  of 
remnnhered  0.1.7  os  follows:] 

9.1.7  Not  Exchangeable 

The  following  po.stage  items  cannot  he 
exchanged: 

iRevise  the  text  of  remnnhered  0.1.7 
item  o.  os  follows:] 

a.  Adhesive  stamps,  unless  mistakes 
were  made  in  buying  (9.1.4),  .stamps 
were  defective  or  stamjjs  were  affixed  to 
commercial  envelopes  and  po.stcards. 
***** 

IRevise  the  title  of  remnnhered  0.1.8 
os  follows:] 

9.1.8  Appeal  (jf  Denied  Exchange 

***** 

9.2  Postage  and  Fee  Refunds 

IRevise  the  title  of  0.2.1  os  follows:] 
9.2.1  Ceneral  Standards 

A  refund  of  po.stage  and  fe(;s  may  he 
made: 

***** 

IRevise  item  0.2.1  h  hv  deleting  the 
.second  sentence  ond  revising  the  te.xt  of 
the  first  sentence  os  follows:] 

Undt;r  ‘).3  for  postag(;  evichaicing 
.systems  refund  ri;(]n(;.st.s  (4.0),  which 
includes  po.stage  meters  and  PC  Po.stage 
l)rodu(  ts.  *  *  * 

IRevise  item  0.2.1c  os  follows:] 
c.  Under  9.4  for  Value  Added  Refund 
(VAR)  r(;(pie.st.s  made  at  the  time  of 
mailing. 

I  Delete  item  0.2. 1e  (relocated  os  port 
of  remnnhered  0.2.3  item  m].] 

fDelete  current  0.2.3,  Torn  or  Defaced 
Moil,  in  its  entiretv  (relocated  os  port  of 
remnnhered  0.2.3.  item  I).] 

IRenuinher  current  0.2.4  through  0.2.7 
os  new  0.2.3  through  0.2. 6.] 

9.2.3  Full  Refund 

A  full  (lOO'Xi)  refund  or  credit  may  he 
made  when: 

***** 

I  Delete  redesignated  item  0.2.3e  ond 
redesignate  items  0. 2. 3 f  through  0.2.31 
os  new  items  0.2. 3e  through  0.2.3k.] 
IRevise  remnnhered  item  h  hy  adding 
o  new  second  sentence  os  follows:] 
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h.  *  *  *  The  permit  holder  should 
recjuest  a  credit  to  its  advance  deposit 
account,  unless  an  advance  deposit 
account  is  not  used  or  is  unavailahh; 
and  a  reliind  is  re(|nest(!d. 

//\f/d  lU’W  itfuiis  and  as 

lollows:! 

1.  If  a  First -(]lass  Mail.  Fir.st-dass 
Package  Servici;.  Standard  Post  t)r 
Package  Services  Inailpiec(^  is  torn  or 
defaced  during  DSPS  handling  so  that 
the  addre.ssee  or  intended  delivery  j)oint 
cannot  he  identified.  Where  possible, 
the  damaged  item  is  nitnrned  with  the 
postage  refund. 

111.  Under  the  terms  of  a  contract 
Ixitween  a  contract  jiostal  unit  (('.PU) 
and  the  DSPS  for  unused  postage 
printed  hy  the  CPU. 

IRavisn  tlw  lUIa  of  9.2.4  as  foII<)\vs:l 

9.2.4  Postage  Refunds  Not  Available 

*  *  *  No  refunds  may  he  made  for 
the  following: 

***** 

IHavisa  roniiinhorod  itain  9.2.4e  as 
follows:] 

e.  Unused  Prioritv  Mail  Forever 
Prepaid  Flat  Rate  jiackaging.  Exact 
exchanges  are  made  dinictly  through  the 
Fxpre.ss  and  Prioritv  Mail  Supplv  Center 
(FPMSC)  hy  calling  H(H)-()l(M57:t4  and 
are  only  authorized  when  the  nnnsed 
packaging  purchased  hv  credit  card 
from  www.asfys.coiu  arrives  in  damaged 
condition. 

lAdd  n(n\  items  9.2. 4f.  9.2.4g  and 
9.2.4I1  as  follows:] 

f.  For  po.stage  (and/or  fees  for  extra 
services  not  rendered)  when  a 
postmarked  (round-dated)  mailing 
receipt  or  a  valid  USPS  acceptance  or 
mail  proce.ssing  scan  is  not  available. 

g.  For  extra  service  fees,  when  a 
refund  is  recpiested  less  than  10  davs.  or 
more  than  18  months,  from  the  date  that 
the  .service  was  purchased. 

h.  For  extra  .service  fees,  when  the 
service  could  not  he  provided  and  the 
mailpieces  are  ])ro])erly  returned  to 
smider  as  undeliverahle. 

9.2.5  Applying  for  Refund 

ll{e\’ise  the  text  of  renamhered  9.2. 
as  follows:] 

For  refunds  under  9.2.  the  customer 
iiinst  applv  for  a  refund  on  Form  8.588; 
suhniit  it  to  the  jiostmaster;  and  jirovide 
the  envelope.  wrap])er  (or  a  part  of  it) 
showing  the  naniiis  and  addresses  of  the 
sender  and  addres.see.  canceled  postage 
and  |)ostal  markings,  or  other  evidenci; 
of  postage  and  fees  paid.  The  local 
postma.ster  grants  or  denies  refund 
reipiests  under  9.2.  If  the  r(!(|uest  is 
granted,  the  anionnt  refunded  may  not 
exceed  90%  of  the  indicia's  face  value. 
Payment  processing  is  through  USPS 
Accounting  Services.  Adverse  rulings 


may  he  appiialed  through  the  ])o.stniaster 
to  the  manager.  Pricing  and 
Ulassification  Service;  Uentiir  (s(;(; 

008. 8.0).  who  issn(;s  the  final  ag(;ncy 
d(;ci.sion.  Refunds  for  po.stage 
evidencing  syst(;ms  postage;  :ire; 
snhmitte;el  nneler  9.8. 

IDelete  renamhered  9.2.9.] 

Illemimher  enrrent  9.2.9  as  new  9.2.9 
and  revise  the  title  and  text  as  follows:] 

9.2.0  Po.stage  Allixed  to  Husini;ss 
Reply  Mail 

The;  permit  holeler  imiy  re;eine;st  ii 
e:re;eiit  te;  an  aelvime;e;  ele;])e)sit  ae:count  for 
peistage;  ;iffixe;el  te;  HRM.  A  refunel  imiy 
he;  reepiesteel  feir  pe)stage;  affixe;el  to  BRM 
emlv  if  im  aeiv;me:e  ele;])e).sit  is  ne)t  useel 
or  is  unavailahle.  Refnnels  iire  neit  given 
for  fe)re;ign  peistage;  affixe;d  te;  BRM.  The; 
permit  heileler  must  submit  a  e:e)mple;te;el 
Form  8588  to  the;  jjostma.ste;!' 
de)e:umenting  the;  e;xce;ss  ])e)stage; 
p;iyme;nl  feir  which  ;i  e:re;eht  or  re;funel  is 
ele;sire;el.  The;  pe;rmit  heileler  alse;  must 
])re;se;nt  preiperly  lace;el  and  h;mele;el 
l)nnelle;.s  e)f  100  ieleaitical  BRM  ])ie;e:e;s 
with  ielentical  ame)unts  e)f  pe)st:ige; 
iiffixeei  when  epiimtitie;s  alleiw.  ()ne:e; 
proe:es,se;el.  the;  amenmt  e:re;ehte;el  eir 
re;innde;el  for  ])e)st!ige;  cdfixe;el  em  BRM 
mav  ne)t  e;xe;e;e;el  90'!^>  eif  the;  fae:e;  vedne;. 
(’,re;ehts  eir  refnnels  :ne;  ne)t  give;n  for  :mv 
BRM  or  QBRM  ])e;r  pie;e;e;  e:hiirge;s. 
cinnmil  ae:e:e)unting  fe;e;.s.  epuirterly  fe;e;s. 
eir  meinthlv  miunte;n;me:e;  fe;es. 
***** 

I  Revise  the  title  of  9.2  as  follows:] 

9.8  Refunds  for  Postage  F.videncing 
Systems 

IRennmher  enrrent  9.3.1  as  new 
9.3.7.] 

(Add  new  item  9.3.1  as  follows:] 

9.8.1  Description 

Peistage  me;te;r.s  anel  P(]  Peistage; 
products  are  e:e)llee:tive;lv  ide;ntifie;el  as 
■‘])o.stage;  eviele;ne:ing  sy.steans.”  A 
pei.stage  e;vielene;ing  sy.stem  is  a  de;vie:e;  eir 
systean  of  e:e)mpone;nts  <1  custe)me;r  n.ses 
te)  print  evielene:e;  tliiit  re;epiire;el  ])e)st;ige; 
hiis  he;en  piiiel.  Refnnels  for  peesteige  anel 
fe;es  whe;n  ])ayme;nt  is  maele;  hy  peistage 
e;vide;ncing  syste;m  inehe;ici  are;  gnmte;el  ;is 
<ipphe;ahle;  in  9.8.2  threengh  9.8.12  iinel  eis 
fe)lle)w.s: 

a.  Refnnel  re;eine;sts  must  ine;luele;  the; 
e;ntire;  e;nve;le)pe;  or  wriii)])er  eer  ii 
snificie;nt  portion  e)f  the;  ceentainer 
sheewing  the;  inelicia  must  he;  ine:luele;el  te) 
valiehite  thiit  the;  ite;m  was  ne;ver 
eie;])osite;d  with  the;  USPS.  Unuse;el 
me;te;reel  peestage  mu.st  ne)t  he;  re;me)ve;el 
fre)m  the;  minl])ie;e:e;  (iueilueling  unmaileel 
me;te;r  re;ply  mail). 

1).  Inehe;ia  ])rinteel  e)n  hihels  or  tapes 
ne)t  aeiht;reel  to  wrapjeers  or  e;nvelope;s 
must  he;  suhmitteul  loee.se;  and  must  ne)t 


he;  st:iple;el  te)ge;the;r  e)r  iittacheel  te)  iiny 
])iil)e;r  or  othe;r  me;ehum.  Self-iielhesive 
lahe;ls  printeel  without  <1  hacking  may  he; 
suhniitte;ei  e)n  a  plidn  she;e;t  e)f  ])}i])e;r. 

e:.  If  a  pen  t  e)f  e)ne;  inehe;inm  is  printe;el 
e)n  e)ne;  enveleepe;  e)r  e:arel  ;md  the; 
re;mihning  p.irl  een  e)ne;  e)r  e)the;rs,  the; 
e;nve;le)pe;.s  eer  e:arels  must  he;  f;i.ste;ne;el 
te)ge;the;r  te)  .she)W  thiit  they  re;i)re;se;nt  eaie 
inelieiium. 

el.  Re;funel.s  are;  idleiwahle  lor  inehe:iii 
e)n  me;tere;el  re;])ly  enve;lo])e;s  eenly  whe;n 
it  is  e)hvie)u.s  thiit  an  ince)rre;i:t  amount  of 
])ostiige;  was  printeel  em  them. 

I  Revise  the  title  and  te.\t  of  9.3.2  as 
follows:] 

9.8.2  (leneral  Standards  for  Metered 
Indicia  Refunds 

Unu.se;el  mete;re;d  inelicia  are  pei.stage 
iimeiunts  (which  may  ine:luele;  fe;e;s) 
alreaely  imprinteel  einto  any  miulj)i(;e:e. 
ship])ing  label  or  me;t(;r  strip  (stiimp) 
that  wiis  never  maileel.  Sue:h  meter 
inehe:ia  are  cemsielereel  for  re;funel  only  if 
e:omplete;.  le;gihle;.  anel  viiliel.  Authorize;el 
users  must  submit  reiejiiests  within  00 
elays  e)f  the;  eiiite(s)  sheiwn  in  the;  inehe:ia. 
Re;epie;sts  must  ine;luele;  proeif  (sue:!)  iis  a 
e:e)])v  e)f  the;  le;a.se;  e)r  e;e)ntrae:t)  thiit  the; 
pe;rse)n  eir  entity  re;iiue;sting  the;  re;funel  is 
the;  inithe)rize;el  u.ser  e)f  the;  postiige  me;te;r 
thiit  jn'inteel  the;  inehe:ia.  Se;e;  9.8.8  for 
iielelitiemiil  stanelareis  applicable  te) 
elate;d.  unuse;el  me;te;re;el  inehe:iii  iinel  9.8.4 
fe)r  aelehtieiiiiil  staneliirels  ii])])he:ahle;  te) 
uneliite;el.  nnn.seel  me;te;reel  inehe:ia.  l‘'e)r 
he)th  tvpe;s  e)f  nnu.se;el  me;te;re;el  inehe:ia. 
submit  refunel  re;epie;sts  as  fe)lle)ws: 

a.  The;  items  with  unuseel  jeostage 
mn.st  he  se)rte;el  by  meter  useel  anel  the;n 
hy  i)e).stiige;  value;  she)wn  in  the;  inelie.ia. 
iinel  mu.st  he;  ])re)pe;rly  fiie;e;il  anel  hunelleel 
in  gre)n|)s  of  100  iilentie:al  items  when 
epiantities  iilleew. 

1).  Submit  a  refunel  re;epie;st  with  a 
se;pariite;  Feerm  8588  fe)r  e;iie:h  meter  fe)r 
whie:h  a  refnnel  is  re;epie;ste;el.  Ceanplete; 
iill  ielenlifving  infeermation  anel  se;e;tie)ns 
e)f  the;  lorm.  Re;funels  are;  i)re)e:e.sseel  as 
fe)lle)ws: 

1 .  If  the;  reejueist  is  granteel.  the;  ame)nnt 
re;fnnele;el  mav  ne)t  e;xe:e;e;el  5)0%  of  the; 
fae;e;  viilue. 

2.  If  a  re;eiue;st  is  ele;nie;el.  the; 
imthe)rize;el  user  may  ap])e;al  within  80 
eliiys  e)f  the;  ruling  te)  the;  Maiiiiger. 
Prie;ing  iinel  (dassifieiatiem  Center  (se;e 
008.8.0),  whe)  i.ssne;s  the;  final  iige;ne:v 
ele;e:lsie)n.  The;  eirigiiiiil  me;te;r  inelie.ia 
must  he;  suhmitteel  with  the  ii))pe;al. 

IRennmher  enrrent  9.3.3  as  new 
9.3.10.] 

[Add  new  9.3.3  as  follows:] 

9.8.8  Dated,  Unused  Meter  Inelicia 

Refnnel  re;e)eie;.sts  feir  elale;el,  unu.seel 
meter  inehe:ia  mu.st  he;  suhmitteel  te)  the; 
le)e;al  Post  ()ffii:e;,  uneler  9.8.1  anel  9.8.2. 
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The  r(!(|uest  is  |)ro(;ess(!(l  hy  the  local 
Postmaster,  who  grants  or  denies  the 
ndund. 

IHavisf;  the  title  and  text  off). 3. 4  o.s’ 
follow’s:] 

9,3.4  Undated,  Unused  Meter  Indicia 

Authorized  users,  or  the  commercial 
entity  that  |)n;])ared  the  mailing  for  the 
authorized  nstir,  must  submit  refund 
recjiiests  for  undattul,  imnscul  meter 
indicia  under  ‘).3.1  and  as  follows: 

a.  The  nujuest  must  include  a  letter 
signed  by  the  authorized  user,  or  hv  the 
commercial  entity  that  lucipanul  the 
mailing,  explaining  why  the  mailpieces 
were  not  mailed. 

1).  'I’he  minimum  C|uantitv  of  nmi.sed, 
undated  metered  postage  that  may  he 
submitted  for  refund  is  .'iOt)  i)ieces  from 
a  single  mailing  or  indicia  with  a  total 
postage  yalue  of  at  least  .S5()()  from  a 
single  mailing. 

c.  Supporting  documimtation  must  he 
submitted  to  yalidate  the  date.  Examples 
of  sup])orting  documentation  include 
the  job  order  from  the  cu.stomer, 
production  records,  tlu;  USPS 
(|nalification  re])ort.  .s])oilage  report,  and 
reorders  credited  re])ort.  as  well  as 
cu.stomer  hilling  ujcords,  ])ostage 
statements,  and  a  sample  mailpi(!ce. 

(1.  'I’he  re(inesl  must  he  submitted 
(with  the  items  h(!aring  nnu.sed  i)ostage 
and  the  documentation)  to  the  manag(!r, 
business  mail  entry  at  the  USPS  district 
oy(;r.seeing  the  mailer's  local  Post  Office, 
or  to  a  (hjsigiUMi  authorized  in  writing. 
Th(!  manager  or  designee  api)roy(;s  or 
dimies  the  refund  reejnest. 

IReniiinber  current  f).3.5  <is  new 
9.3.9.! 

IHeninnher  current  9.3.6  us  new 
9.3.5.] 

9.3.5  Ineligible  Metered  Postage  Items 

The  following  metered  postage  items 
are  ineligible  for  refunds: 

llievise  renumbered  item  9.3.5(i  as 
follows:! 

a.  Meter  rejjly  pieces  unless  an 
incorrect  jjo.stage  price  was  ]U'inted. 
***** 

iHevise  renumbered  item  9.3.5c  as 
follows:] 

c.  Loose  indicia  printed  on  labels  or 
ta])e  that  haye  been  stapled  together  or 
attached  to  pajjer  or  other  medium, 
exc:e])t  under  9.3.2c. 

IHevise  renumbered  item  9.3.5e  as 
follows:] 

e.  Indicia  printed  on  mail  returned  to 
.sender  as  undeliyerahle  as  addressed. 

[Delete  current  9.3.7,  Hefunds  for 
Metered  Hosta‘>e.  in  its  entirety  and 
renumber  current  9.3.8  as  new  9.3.6.] 

9.3,(i  Rounding  Numerical  Values 

IHevise  the  text  o  f  renumbered  9.3.6 
as  follows:] 


Any  fraction  of  a  cent  in  the  total  to 
he  refunded  is  rounded  down  to  the 
whole  cent.  Any  such  rounding  is 
unrelated  to  calculating  a  90% 
maximum. 

IHevise  the  title  and  text  of 
renumbered  9.3.7  as  follows:l 

9.3.7  Unused  Postage  Value  in  Meter 

riu!  nnused  postage  yalue  rinnaining 
in  a  nuiter  .system  when  withdrawn  from 
seryicc;  may  h(!  refmuhKl,  depending 
u])on  tlu;  circmnslant:e  and  the  ability  of 
the  USPS  to  make  a  resi)onsil)le 
determination  of  the  actual  or 
apj)roximate  amount  of  the  imuseil 
])o.stage  yalne.  When  postage  meters  are 
witlulrawn  hecau.se  of  faulty  operation, 
a  final  j)ostage  adjustment  or  refund  will 
he  withheld  pending  the  .system 
proyider's  rei)ort  of  the  cause.  Once 
l)royided,  the  USPS  will  make  the 
determination  of  whether  a  ndimd  is 
warranted  and  any  refund  amount,  if 
applicahh;. 

When  a  meter  damaged  by  fire,  flood, 
or  similar  disaster  is  returned  to  the 
])royid(!r.  ])ostag(!  may  he  refunded  or 
transfernul  when  tlu;  registers  are  legible 
and  accurate,  or  the  r(;gi.ster  yalues  can 
he  recon.strncttul  hy  the  ])royider  ha.sed 
on  adcujuate  sn])i)orting  documentation. 
When  the  damaged  meter  is  not 
ayailahh;  for  return,  postagi;  may  he 
refunded  or  transferrcul  only  if  the 
l)royider  can  accurately  determine  the 
r(anaining  postage  yalue  ha.sed  on 
adeejuate  suj)porting  documentation. 

The  anthorizcul  user  may  la;  recjuinul  to 
proyide  a  .statement  as  to  the  cause  of 
the  damage  aiul  the  ah.sence  of  any 
reimhursement  by  insurance  or 
otherwise,  and  that  the  authorized  user 
will  not  akso  seek  such  reimhm\sement. 
No  refund  is  giyen  for  faulty  operation 
caused  hy  the  authorized  user,  for  a 
decertified  meter,  or  if  a  meter  is 
reported  lost  by  the  proyiderand 
recoyered  after  3(i5  days.  Refunds  for 
nnu.sed  ])ostage  yalue  iu  meter  .systems 
are  proyided  as  follows: 

a.  Authorized  users  must  notify  their 
proyider  to  witlulraw  the  nujter  and  to 
refund  any  unused  postage  yalue 
remaining  on  it. 

1).  The  nuiter  must  he  examined  to 
verify  the  amount  before  any  funds  are 
cleared  from  the  metcir.  Ha.sed  on  what 
is  found,  a  refund  or  credit  may  he 
initiated  for  unused  jjostage  yalue,  or 
additional  inoiuw  owing  for  po.stage 
yalue  nstul. 

c.  The  i)royider  forvyards  the  refund 
recpiest  to  the  USPS  for  payment  or 
credit  to  the  authorized  user’s  mailing 
account. 

d.  The  USPS  will  not  issue  indiyidual 
cu.stomer  refunds  for  unused  postage 


value  less  than  .$25.00  remaining  in  a 
meter. 

[Add  new  9.3.8  as  follows:] 

{).3.8  (Jeneral  Standards  for  PC] 

Postage  Indicia  Refunds 

Unns(!d  PU  Po.stage  indicia  are 
considered  for  refund  only  if  complete, 
legible,  valid  and  (h)cmnented  pursuant 
to  9.3.1 .  See  9.3.9  for  additional 
standards  a])j)licahl(!  to  reejnests  for 
undated  unused  PU  Po.stage;  iiulicia  and 
9.3.10  and  9.3.11  for  additional 
standards  applicable  to  retjuests  for 
refunds  of  dated  unused  PU.  Postage 
indicia.  For  all  types  of  unus(;d  PU 
Postage  indicia,  submit  refund  recpiests 
as  follows: 

a.  Only  authorized  PU-  Po.stage  users 
may  n;(juest  a  refund. 

h.  The  PU  Postage  system  ])royider 
grants  or  denies  a  reejuest  for  a  refund 
for  PU  Postage  indicia  using  established 
USPS  ( riteria. 

c.  If  a  reejue.st  is  denied,  the 
authorized  user  may  apjjeal  within  30 
days  ot  the  riding  through  the  manager. 
Payment  Technology.  USPS 
Headipiarters  (see  008.8)  who  issues  the 
final  agency  decision.  Requests  for 
a])])eal  must  include  the  ])hysical 
submission  of  the  original  label.  If  the 
exact  numerical  v'alue  of  po.stage  paid  is 
not  di.s|)layed  in  the  indicia,  tlu; 
customer  must  submit  the 
corresponding  tran.sac.tion  log.  The 
customer’s  specific  reason  for  r(;(iuesting 
the  app{;al  must  he  includ(;d.  If  the 
apjieal  to  au  mdayorahle  refund  reipiest 
ruling  results  in  a  refund  being  grant(;d. 
the  amount  refunded  may  not  exce(;d 
t)0‘/^)  ol  the  indicia's  face  value. 

IHevise  the  text  of  renumbered  9.3.9 
(ts  follows:] 

9.3.9  Unused,  Undated  P(]  Postage 
Indicia 

Refunds  will  not  normally  he 
proyid(;d  for  valid,  undated,  .serialized 
I’U  Postage  indicia  containing 
commonly  used  jiostage  values.  If  the 
authorized  user  heliev'es  extraordinary 
circumstanc(;.s  justify  an  exc(;})tion, 
recpiests  for  such  rc;fund.s  must  include 
a  dc;taiU;d  (;xplanation.  R(;(pu;.sts  will  he 
considi;r(;d  by  the  PU  Po.stage  sv'.stem 
proyide;!'  on  a  case;  hy  case  basis  and  as 
l)royid(;d  in  9.3.1  and,  5). 3.8. 

IHevise  the  te.\t  of  renumbered  9.3.10 
as  follows:] 

9.3.10  Unused,  Dated  Pfi  Postage 
Indicia  With  PIU 

riie  r(;fund  r(;(pu;,st  should  reflect  any 
jiackage  id(;ntifie:ation  code  (PIU). 
R(;(pu;sts  for  refund  of  int(;rnational  mail 
postage  (donu;.stic  origin  only)  and  fees 
may  include  valid  PKks  for  any  form  of 
USPS  Tracking/Delivery  (Confirmation. 
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Signature  (k)nnrniation.  or  Fx])r(iss  Mail 
.service,  and  include  tho.se  PlCs 
available  through  the  Track  &  Ooniirin 
service  on  u.sj)s.coin.  Retjiiests  lor 
refund  of  PP,  Postage  indicia  that 
contain  a  valid  Postal  Identification 
(lode  (PKl)  are  proviihul  as  follows: 

a.  Riujue.sts  must  he  submitted  by 
authorized  users  to  their  provider 
electronically  in  accordance  with 
procedures  available  from  their 
provider.  Physical  submission  of  labels 
to  the  provider  is  not  iMirmittcul. 

1).  Recjiiests  must  he  initiated  for 
within  ten  (10)  days  of  printing  the 
indicia. 

c.  If  a  postage  ndund  is  grantcul,  the 
original  physical  shipjjing  label  must  he 
destroycul  by  the  authorizful  u.ser. 

d.  The  provider  may.  at  its  di.scretion, 
charge  for  processing  a  nifund  ixujuest. 

[Add  new  Homs  9.3.1 1  and  9.3.12  as 
foIlow’s:] 

9.3.11  Unused,  Dated  PU  Postage 
Indicia  Without  PIU 

Recpiests  for  refund  of  dated,  unused 
PC,  Postage  indicia  which  do  not  have 
an  associated  PIC  must  he;  submitted  as 
])rovided  in  9.3.1  and  as  follows: 

a.  Must  he  physically  submitted  hv 
authorized  users  to  their  j)rovider.  along 
with  the  items  hearing  the  unu.s(!d 
postage,  in  accordance  with  procedunvs 
available  from  their  provider. 

Authorizcid  us(!rs  mu.st  suhmit  tlu; 
refund  recpiest  within  sixty  (tiO)  davs  of 
the  date(.s)  shown  in  the  indicia. 

h.  Th(!  provider  may.  at  its  discretion, 
charge;  for  processing  a  refund  reepie.st. 

9.3.12  Unused  Postage  Value  in  PC 
Peislage  Systems 

Authorizeel  users  must  notify  their  PC 
Postage  provider  to  withdraw  a  .system 
and  to  r(;fund  any  unused  postage  value 
remaining  in  that  account,  rhe  provider 
refunds  the  unused  postage  value 
remaining  in  the  u.ser's  system  on  behalf 
of  the  USPS.  Individual  customer 
r(;funds  are  not  issued  for  unused 
postage  value  less  than  ,$2.5. 00 
remaining  in  a  PC,  Postage  svstem. 

Illoviso  tbo  iHIo  of  9.4  os  follows:] 

9.4  Value  Added  Refunds 

***** 

9.4.14  Oiteria  for  Mailing 

A  mailing  for  which  a  VAR  recpiest  is 
submitted  must  meet  the.se  criteria: 
***** 

[Add  (I  now  Horn  9.4.14f  os  follows:] 

f.  Rach  mailing  r(;fund  recpiest  mu.st 
he  for  at  least  .S.50  in  jio.stage.  Customers 
may  not  combine  multiple  postage 
statements  on  a  single  Form  3.533  to 
reach  the  S50  minimum  threshold. 
***** 


!).5  Express  Mail  Postage  Refund 

llionomhor  cinront  Homs  9.5.1 
through  9.5.7  os  now  Homs  9.5.4  through 
9.5.11.] 

I  Add  now  Homs  9.5.1  //uoug/i  9.5.3  os 
follows:] 

9.5.1  Express  Mail  Next  Day  and 
Second  Day  Dcilivery 

For  Express  Mail  Next  Day  and 
Second  Day  Dcilivery,  the  USP.S  refunds 
the  ])ostage  for  an  item  not  available  for 
cu.stomer  pickup  at  de.stination  or  for 
which  delivery  to  the  addressee  was  not 
attem|)ted,  subject  to  the  standards  for 
this  service,  unless  the  delay  was 
cau.sed  by  one  of  the  situations  in  9.5.(). 
Ho  funds  Not  Givon. 

9.5.2  Express  Mail  Military  Service 
(EMMS) 

For  EMMS,  the  USPS  refunds  jiostage 
for  an  item  not  available  for  cu.stomer 
l)icku]5  at  the  APO/FPO  or  DPO  address 
or  for  which  delivery  to  the  addressee 
was  not  attem|)ted  domesticallv  within 
tlu;  times  specified  hv  the  standards  for 
this  .service,  unless  the  item  was 
delayed  liy  (aistoms;  the  item  was 
d(;.stined  for  an  APO/I'PO  or  DPO  that 
was  closed  on  the  intended  dav  of 
d(;livi;ry  (delivery  is  att(;m])ted  the  next 
business  day);  or  the  d(;lav  was  cau.sed 
by  one  of  the  situations  in  9.5.9. 

Hofnnds  Not  Givon. 

9.5.3  Express  Mail  (Aistoin  Designed 

luir  Exjiress  Mail  (aistom  Designed, 
the  USPS  refunds  the  postage  for  an 
it(;m  not  available  for  cu.stomer  picku]) 
at  destination  or  not  delivered  to  the 
addres.see  within  24  hours  of  mailing, 
unless  the  item  was  mailed  under  a 
service  agniement  that  jirovides  for 
delivery  more  than  24  hours  after 
scheduled  pre.sentation  at  the  point  of 
origin  or  if  the  delay  was  caused  hv  one 
of  the  situations  in  9.5.9,  Hofnnds  Not 
Givon. 

***** 

9.5.5  (Conditions  for  Refund 

IHoviso  tho  socond  sontonco  of  nowiy 
ronnmhorod  9.5.0  os  follows:] 

*  *  *  Except  as  provided  in  9.5.9,  a 
mailer  may  file;  for  a  postage  nifund  only 
if  the  itian  was  not  delivered,  deliverv 
was  not  attempted,  or  if  the  item  was 
not  made  available  for  claim  by  the 
delivery  date  and  time  specified  at  the 
time  of  mailing. 

***** 

9.5.(i  Refunds  Not  (liven 

Postage  refunds  may  not  hi;  available 
if  delivery  was  attempted  within  the 
times  nupiired  for  the  specific  .service, 
or  if  the  guaranteed  service  was  not 


provided  due  to  any  of  the 
circumstances  as  follows: 

IHoviso  9.5.0  hv  odding  now  itoms  o. 
through  i.  os  follows:] 

a.  The  item  was  jiroperly  detaiiu;d  for 
law  enforcenuait  |)ur])ose,s  (see 
Administrotivo  Sni)port  Momud  274). 

1).  'I'he  item  was  delayed  due  to  strike 
or  work  stoppage. 

c.  The  item  was  delayed  because  of  an 
incorrect  ZIP  (Code  or  address:  or 
forwarding  or  return  service  was 
])rovided  aft(;r  the  item  was  made 
available  for  claim. 

(1.  The  shijiment  is  available  for 
delivery,  but  the  addressee  made  a 
written  request  that  the  shipment  be 
held  for  delayed  delivery. 

e.  The  shipment  is  undeliverable  as 
addressed. 

f.  If  authorized  by  USP.S 
Head(]uarters.  and  the  delay  was  cau.sed 
by  governmental  action  beyond  the 
i:ontrol  of  IKSP.S  or  air  carriers;  war, 
insurrection,  or  civil  disturbance;  delay 
or  cancellation  of  flights;  ])rojected  or 
.scheduled  transiiortation  delays; 
br(;akdown  of  a  substantial  portion  of 
U.SP.S  transportation  network  resulting 
from  (;vents  or  factors  outside  the 
control  of  U.SP.S;  or  acts  of  (Cod. 

g.  'flu;  shiimient  contained  live 
animals  and  was  delivered  or  deliverv 
was  attempted  within  3  days  of  the  date 
of  mailing. 

h.  The  Ex])res.s  Mail  Next  Day 
shipment  was  mailed  D(;cember  22 
through  December  25  and  was  delivered 
or  delivery  was  attempted  within  2 
husiness  days  of  the  date  of  mailing. 

i.  The  Jiostage  refund  was  other  than 
for  loss,  and  the  Exjiress  Mail  jiiece  was 
destined  to  (Cuam,  American  .Samoa,  the 
(Commonwealth  of  the  Northern  Mariana 
Islands,  the  Rejmblic  of  the  Marshall 
Islands,  or  the  Fed(;rated  .States  of 
Micronesia  (see  909.2.4.1  for  ZIP 
(Codes). 

***** 

]lnsort  now  9.0,  Hofiind  Hociuost  for 
Spociol  Postogo  Poymont  Svstoms.] 

t).(i  Refund  Request  for  Special 
Postage  Payment  Systems 


Refund  nicjuests  are  decided  ba.sed  on 
tlu;  sjiecific  tyjie  of  jiostage  or  mailing. 
A  mailer's  reejuest  for  a  refund  for 
mailings  jiresented  using  any  .Sjiecial 
Postage  Payment  .System  in  705.0  must 
be  submitted  to  the  manager,  Busine.ss 


Mailer  Sujijiort,  U.SP.S 


Headejuarters  (.see 


()08.H.0  for  address).  Excejit  as  otherwisi 
jirovided  in  904.9,  refunds  re(juest  for 
Jiostage  jiaid  through  .Sjiecial  Postage 
Payment  .Systems  are  a.ssessed  an 


administratiye  jirocessing  fee  equal  to 
10%  of  the  total  jiostage  yalue  of  the 


16220 


Federal  Register/ Vol.  78,  No.  50 /Thursday,  March  14,  2013  / Proposed  Rules 


retund  amount,  nigardless  of  whether 
the  refund  is  granted  or  denied. 
***** 

We  will  ])nl)lish  an  appropriate 
aimnidment  to  3!)  (if’R  ])art  111  to  rciflect 
the.se  changes  if  our  |)roposal  is 
adoptcul. 

***** 

Stanley  F.  Mires, 

Alloriiav.  Lc^al  Policy  (r  lA^gislolivc  Advice. 
|1'K  Ooc.  liOKt-Oritifilt  FiliMl  :i-is-i:t;  0:45  am] 
BILLING  CODE  7710-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  120912442-3197-01] 

RIN  0648-XC240 

Magnuson-Stevens  Act  Provisions; 
Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  2013  Sector  Operations  Plans 
and  Contracts  and  Allocation  of 
Northeast  Multispecies  Annual  Catch 
Entitlements 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(iommerci!. 

ACTION:  I’ro])osed  rule:  recinest  for 
comments. 


SUMMARY:  We  pro])ose  to  approve  18 
.sector  operations  plans  and  contracts  for 
fishing  year  (FY)  2013.  provide 
alloc;ations  of  Northeast  (NE) 
multispecies  to  these  .sectors,  and  grant 
regulatory  exem])tion.s.  We  iHujuest 
comment  on  the  pro])o.sed  sector 
operations  plans  and  contracts;  the 
environmental  a.ssessment  (EA) 
analyzing  the  impacts  of  the  o])erations 
jjlans;  and  onr  i)roi)o.sal  to  grant  25  of 
the  30  regulatory  exem])tion.s  recpiested 
by  the  sectors.  Approval  of  .sector 
o|)erations  plans  is  nece.ssarv  to  allocate 
quotas  to  the  sectors  and  for  the  .sectors 
to  operate.  The  NE  Multispecies  Fisherv 
Management  Flan  (FMF)  allows  limited 
access  |)ermit  holders  to  form  sectors, 
and  re(|nires  sectors  to  snhmit  their 
operations  ])lan.s  and  contracts  to  us. 
NMFS,  for  apj)roval  or  di.sa])i)roval. 
Approved  .sectors  are  exempt  from 
certain  effort  control  regulations  and 
receive  allocation  of  NE  limit isjjecies 
(groundfish)  ha.sed  on  its  memhers’ 
fishing  history. 

Written  comments  must  he  received 
on  or  before  March  29.  2013. 


ADDRESSES:  Yoii  may  submit  comments 
on  this  document,  identified  hv  NCIAA- 
NMFS-2()13-()()()7.  by  any  of  the 
following  methods: 

•  KUudvonk:  Siihniission:  Snhmit  all 
electronic  public  comments  via  the 

f  ederal  e-Knlemaking  Portal,  (’.o  to 
WWW. r(;i>iil(il  ions. oov/lt!(io(:k(dl)(jl(iil; 
n=\'()AA-NMl‘S-2()i:i-()()()7.  click  the 
“(iomment  Now!”  icon,  conqilete  the 
recpiired  fields,  and  enter  or  attach  yonr 
comments. 

•  Moil:  .Submit  written  comments  to 
Allison  Murphv,  55  (heat  Rejmhlic 
Drive,  Ciloucester.  MA  ()1<)30. 

•  Fo.v:  978-281-91 35;  Attn:  Alli.son 
Murphy. 

Instructions:  Comments  .sent  by  any 
other  metliod.  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  jieriod,  may  not  he 
considered  by  NMFS.  All  comments 
received  are  a  jiart  of  the  public  record 
and  will  generallv  he  posted  for  ])ul)lic 
viewing  on  www.rconlotions.oov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
he  publicly  accessible.  NMF.S  will 
accept  anonymous  comments  (enter  “N/ 
A”  in  the  recpiired  fields  if  you  wish  to 
nanain  anonvmons).  Attachments  to 
electronic  comments  will  he  acc(!pted  in 
Microsoft  Wonl,  Excid,  or  Adobe  PDF 
file  formats  onlv. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Murphv,  .Sector  Poliev  Analvst, 
phone  (978)  281-9122,  fax  (978)  281- 
91 35. 

SUPPLEMENTARY  INFORMATION: 
Background 

Amendment  13  to  the  FMP  (89  FR 
22908,  April  27,  2004)  established  a 
proce.ss  for  forming  sectors  within  the 
NE  multispecies  fishery,  imjdemented 
restrictions  apjdicahle  to  all  sectors,  and 
authorized  allocations  of  a  total 
allowable  catch  (TA(i)  for  .s])ecific  NE 
multispecies  species  to  a  .sector. 
Amendment  18  to  the  FMP  (74  FR 
18282.  April  9,  2010)  ex])anded  sector 
management,  revised  the  two  existing 
sectors  to  com])ly  with  the  ex])anded 
sector  rules  (summarized  below),  and 
authorized  an  additional  17  .sectors. 
Framework  Adjustment  (F’W)  45  to  the 
FMP  (78  FR  23042,  April  25,  2011) 
further  revi.sed  the  rules  for  sectors  and 
authorized  5  new  sectors  (for  a  total  of 
24  sectors).  FW  48,  as  propo.sed  by  the 
New  Fingland  Fi.shery  Management 
(ioimcil  ((Council),  would  eliminate 
dockside  monitoring  (D.SM) 
requirements,  revise  at-sea  monitoring 
(A.SM)  recpiirements,  and  modify 


minimum  sizes  for  NE  multispecies 
.stocks.  If  approved.  FW  48  is  ex])ected 
to  h(!  in  effect  at  the  start  of  F'Y  2013 
(May  1.  2013). 

Th(i  FMP  defines  a  .sector  as  ‘‘|a| 
groiq)  of  persons  (three  or  more  persons, 
none  of  whom  have  an  ownershij) 
interi'sl  in  the  other  two  persons  in  the 
sector)  holding  limited  access  vessel 
permits  who  have  vohmtarilv  entered 
into  a  contract  and  agree  to  certain 
fishing  re.strictions  for  a  .spec;ified  i)eriod 
of  time,  and  which  has  heum  granted  a 
TA(i(s)  l.s/ci  in  order  to  achieve 
ohj(!cti’/e.s  consistent  with  applicable 
F^MP  goals  and  objectives.”  Sectors  are 
.self-selecting,  meaning  each  .sector  can 
choose  its  m(imhc?rs. 

The  NE  multis})c;cies  sector 
management  system  allocates  a  portion 
of  the  NE  multi.s])c!cie.s  .stocks  to  each 
sector.  These  animal  .sector  allocations 
are  known  as  annual  catch  entitlements 
(ACE).  These  allocations  are  a  jiortion  of 
a  .stock's  annual  catch  limit  (ACL) 
available  to  commercial  NE 
nmltisjiecies  ves.sels.  and  are  based  on 
the  collective  fishing  history  of  a 
sector's  memhers.  Currently,  sectors 
may  receive  allocations  of  mo.st  large- 
mesh  NE  multispecies  stocks  with  the 
exce|)tion  of  Atlantic  halibut, 
windowpane  flounder.  Atlantic 
wolffish,  and  the  .Southern  New 
Englan.l/Mid-Atlantic  (.SNE/MA)  stock 
of  winter  noimder;  however,  FW  50 
proposes  to  allocate  .SNE/MA  winter 
flounder  to  the  NE  multispecies  fishery. 
A  sector  determines  how  to  harve.st  its 
ACEs  and  mav  decide  to  consolidate 
ojierations  to  fewer  x  essels. 

Because  sectors  elect  to  receive  an 
allocation  under  a  (juota-ha.sed  system, 
the  FMP  grants  sector  vessels  several 
“universal”  exemjitions  from  the  FMP’s 
effort  controls.  These  universal 
e.xemption,s  apply  to:  Trip  limits  on 
allocated  stocks;  the  Georges  Bank  (CB) 
.Seasonal  Closure  7\rea;  NE  multisjjecies 
days-at-sea  (DA.S)  restrictions;  the 
requirement  to  u.se  a  8.5-inch  (18.5-cm) 
me.sh  codend  when  fi.shing  with 
.selecti\'e  gear  on  CB;  and  jiortions  of  the 
Culf  of  Maine  (COM)  Rolling  Closure 
Areas.  The  FMP  currently  prohibits 
sectors  from  reipiesting  exemjitions 
from  vear-round  mortality  closed  areas 
(CA),  permitting  restrictions,  gear 
re.strictions  designed  to  minimize 
habitat  impacts,  and  reporting 
requirements  (excluding  DA.S  reporting 
re(]nirements  or  D.SM  requirements).  FW 
48,  expected  to  he  effective  on  May  1 , 
2013,  j)ro]K)se.s  to  allow  .sectors  to 
recpiest  acce.ss  to  portions  of  the  year- 
round  mortality  CAs  that  were  not  put 
in  jilace  to  protect  essential  fish  habitat. 
.Sectors  have,  consequently,  requested 
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e.\(;nij)tious  from  year-round  mortalitv 
(lAs  in  their  2018  operations  |)lans. 

We  received  oj)erations  plans  and 
preliminary  contracts  lor  FY  2018  from 
18  sectors,  while  0  sectors  did  not 
snhmit  opmations  plans  or  c:ontracts. 

The  oj)erations  plans  are  similar  to 
pnwioiisly  approvtul  vcasions.  hut 
include  additional  exemption  reipiests 
and  proposals  for  industry-funded  ASM 
plans.  Two  siictors  suhmitted  proposals 
to  fish  when  one  or  more  of  their 
allocations  an;  exhau.st<;d. 

We  have  made  a  j)reliminarv 
determination  that  the  propo.sed  18 
.sector  operations  plans  and  contracts, 
and  2.5  of  the  8t)  regulatory  ex(;m])tion.s, 
are  consistent  with  tin;  goals  of  the  FMP 
and  meet  .sector  re(juin;ments  outlin(;d 
in  the  r(;gulations  at  tj  848.87.  W(; 
summarize  manv  of  the  sector 
r(;(iuirements  in  this  proposed  rule  and 
r(;(piest  comments  on  the  propo.sed 
operations  plans,  the  accompanying  FA. 
and  our  jnoposal  to  grant  25  of  the  88 
r(;gulatorv  exemptions  r(;(pu;.st(;d  hv  the 
.sectors,  hut  deny  the  r(;st.  (;o])i(;.s  of  the 
operations  j)lan.s  and  contracts,  and  the 
FA.  an;  availahh;  at  hWp:// 
wwn’. rai’uldtions.gov i\ui\  from  NMFS 
(see  ADDRESSES).  North(;a.st  Idshery 
.Sector  IV  and  .Sustainahh;  Harv'est 
.S(;ctor  8  ])ropose  to  operate  as  private 
lea.s(;-only  sectors.  Tin;  .Sustainahh; 
llarv(;st  .S(;ctor  8  has  not  ex])licitly 
pn)hil)ited  fishing  activitv.  and  mav 
transf(;r  pi;rmits  to  active  v(;.ssel.s. 

.Six  S(;ctor.s  chose  not  to  submit 
operations  |)lan.s  and  contracts  for  FY 
2012:  The  (113  (iod  Hook  .Sc;ctor; 
Northeast  Fishery  Sector  1;  the  Stati;  of 
Maine  P(;rmit  Hank  .Sector:  the  .State  of 
N(;w  Hampshin;  Hermit  Hank  Sector:  the 
(Commonwealth  of  Mas.sachusetts  Hermit 
Hank  .Sector:  ami  the  .State  of  Rhode 
Island  Hermit  Hank  .Sector.  Amendment 
17  to  the  FMH  allows  a  .state-operated 
p(;rmit  hank  to  receive;  an  allocation 
without  needing  to  comply  with  the 
administrative  and  proc(;dural 


r(;(|uirement.s  for  sectors  (77  f'R  1()‘)42, 
March  28,  2012).  These;  permit  hanks  are; 
re;epure;d  te;  suhmit  a  list  e)f  partie:ii)ating 
permits  te;  us  hy  a  elate;  .spe;e:ifie;{l  in  the; 
pe;rmit  hank’s  Me;me)ramlum  of 
Agre;e;me;nt.  typically  A])!'!!  1. 

.Se;cte)r  Alloe:atie)ns 

.Se;e:te)r.s  ty])ie:ally  suhmit  me;ml)e;rshii) 
infeirmatie)!!  te;  us  een  De;e:e;mh(;r  1  prieer 
te)  the;  start  e)f  the;  FY.  Hue;  to  une:e;rtainty 
re;gareling  A(CFs  (dr  .se;ve;ral  steeeiks  in  FY 
2018  and  a  e;e)rre;spe)neling  elelav  in 
distrihuting  a  le;tte;r  de;.se:rihing  e;ae;h 
vessel’s  pe)te;nti<il  e;e)ntril)utie)n  to  a 
se;e:te)r’.s  epieeta  lor  FY  2018,  we;  have; 
e;xte;nele;el  the;  eleaelline;  te;  join  a  .se;e:te)r 
until  Mare:h  20,  2018.  Hase;el  eni  .se;e;te)r 
enrollment  tre;nels  freem  the  ])a.st  8  FYs. 
we;  expe;e;t  .se;e;te)r  ])artie;ii)atie)n  in  FY 
2018  will  he;  similar  to  FY  2012.  Thus, 
we;  are;  using  FY  2012  re)ste;r.s  as  a  preexy 
tor  FY  2018  se;e:te)r  me;mhe;r.ship  anel 
e;ale:idating  the  FY  2018  proje;e;te;el 
alle)e:atie)ns  in  this  preeposeel  ride.  In 
addition  to  the;  me;ml)e;r.ship  eli;lav,  all 
])e;rmit.s  that  e:hange;  ownership  aite;r 
i3e;e:e;ml)e;r  1. 2012,  retain  the;  ability  te) 
je)in  a  .se;e:te)r  through  A])ril  80,  2018.  All 
])e;rmits  e;nrolle;el  in  a  se;e:te)r,  anel  the; 
ve;sse;ls  asse)e:iated  with  thee.se;  pi;rmits, 
have;  until  April  80.  2018,  te)  withdraw 
from  a  se;e;tor  anil  fish  in  the  e:ommon 
l)ool  for  f'Y  2018.  We;  will  publish  final 
se;e:te)r  A('.Fs  anel  i;omme)n  pool  sul)-A(CF 
totals,  ha.si;el  111)011  final  rosters,  as  .soon 
as  ])o.ssil)le;  after  the;  start  of  f'Y  2018. 

We;  e:alculate;  the;  .se;e;tor’.s  alloiiation 
for  e;ae:h  .stoi;k  hv  summing  its  me;m!)ers’ 
jeotential  se;e:tor  e:ontril)ution.s  (H.SH)  for 
a  stock  anel  then  nudtiplving  that  total 
|)erce;ntage;  hy  the  available  e:omme;ri:ial 
sul)-A(]L  for  that  ste)i:k.  as  pre)])oseel  hv 
F’W  50.  .Sine:e  FW  50  ini:luele;s  a  range; 
of  ACCLs  for  (113  yellowtail  flounder,  we; 
are  eli.si)laying  the  se;e;tor’.s  alloe;ation  for 
this  .ste)e:k  as  to  he  eletermine;el  (THD). 
Table  2  shows  the  total  pe;ri;entage  of 
i;ae:h  e;e)mmi;ri;ial  suh-ACL  e;ach  se;e:te)r 
woulel  re;ce;ive;  for  FY  2018.  l)a.si;el  on 


the;ir  f’Y  2012  ro.ste;rs.  Tal)le;s  8  anil  4 
show  the;  allocations  e;ae:h  ,se;e;tor  woulel 
he;  alloi:ate;el  for  FY  2018.  l)ase;el  on  their 
FY  2012  roste;rs.  At  the;  start  of  the;  FY. 
we;  provide;  the;  final  allocations,  to  the; 
ne;ari;st  ])ound,  to  the;  inelividual  si;e;te)rs, 
anel  we;  u.se;  those;  final  alloe;atie)ns  to 
monitor  ,si;ctor  cate:h.  While;  the 
i:onunon  pool  eloes  not  re;i:e;ive;  a  specifie; 
alloi:ation.  the;  common  pool  suh-AdFs 
have;  he;en  ine:lueli;il  in  i;ae:h  of  the;.se 
tahle;s  for  comparison. 

We;  do  not  assign  an  inelivielual  ])e;rmit 
a  H.S(]  for  Fasti;rn  (ill  e:e)il  or  Fa.stern  (JH 
haileie)i:k:  inste;ail,  we;  assign  a  permit  a 
total  H.S(]  for  these  (113  stoe:ks.  Fai;h 
.si;e:lor’.s  (113  cod  anel  (113  haelele)e;k 
alloeiation  is  then  elivieled  into  an 
Fasten)  A(',F  and  a  We;ste;rn  ACF.  haseel 
on  eae:h  se;e:tor’s  percentage;  of  the  (113 
e:oei  anel  hadele)i;k  A(lLs.  For  example,  if 
a  se;i:tor  is  alloe.ateil  4  ])e;rcent  of  the;  (113 
coel  ACIL  and  8  pe;re:i;nt  of  the  (113 
haei(loe:k  A(1L.  the;  se;cte)r  is  alloi.ateil  4 
pere:e;nt  of  the;  i:omme;rcial  Fa.stern  IJ..S./ 
(Canaela  Are;a  (113  e;oel  TAG  and  8  ])ercent 
of  the;  ce)mmere;ial  Faste;rn  lI.S./Qmaila 
Are;a  (113  hadde)e;k  'rA(C  as  its  Fa.stern  (113 
i;e)el  anel  haeldock  ACFs.  The;se;  amounts 
ai'i;  then  .sul)trai;ti;el  from  the;  .si;e:tor’.s 
ove;rall  (IH  i:oil  anil  hadeiock  alloe:atie)n.s 
to  elete;rmine;  its  We;.sti;rn  (IH  e;e)el  anel 
haeleloe;k  A(lFs.  A  .se;e:tor  mav  only 
harviist  its  Fasten)  (IH  e;oil  anel  hadeloe:k 
AGFs  in  the;  Fasten)  l)..S./(lanaela  Area. 

At  the;  stai  t  of  FY  2018.  we;  will 
withhold  20  pere:e;nt  of  eai:h  .se;e:tor’.s  FY 
2018  allocation  until  we;  finalize;  FY 
2012  e;ate;h  inforneation.  Furthi;r.  we;  will 
allow  se;e:toi's  to  tiansfer  A(1F  for  2 
weeks  to  i'eelui:e  or  elin)inate;  any 
oveiages.  If  nee;e.ssary,  we;  will  i’eilue:e; 
any  .se;e:tor’.s  FY  2018  alloe:ation  to 
account  for  a  re;niaining  oveiage  in  FY 
2012.  We;  will  notify  the  (le)une:il  anel 
.st;e:lor  managers  of  this  eleaelline;  in 
writing  and  will  announe:e  this  elee:ision 
on  our  Wi;h  site  at  hilp:// 
wxnv.ntii'o.noda.gov/. 
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I’able  1 .  Cumulative  PSC  (percentac,e)  each  sector  would 


_  _  .  I  53Q  I  1.63653031  |  18etM717  |  0.27425965  |  Q73D3085a  |  1.14794574  |  2Q.G157789  | 

*  The  dala  in  this  (able  arc  based  on  FY  2012  sector  rosters. 

Percentages  have  been  rounded  to  two  decimal  places  this  table,  but  seven  decimal  pli 
percent  of  an  ACE,  but  that  seeUn'  is  allocated  a  small  amount  of  that  stock. 

+  For  FY  20 1 3,  5.3 1  percent  of  the  GB  cod  ACL  would  be  allocated  for  the  fiastern  U.! 
EiLstern  U.S. /Canada  Area. 

i  SNE'MA  Yellowlail  Flounder  refers  to  the  SNE/VIid-Atlantic  stock.  CC/COM  YelU 


Quid  receive  by  stock  for  FY  2013.* 


e 

( 

ff  o 

c  3 

PtaicB 

Witch  Flounder 

GB  Winter  Flounder 

GOM  Winter  Flounder 

1 

1 

Pollock 

C  ! 

S  1 

1 

5 

1.92601296 

0.00293978 

0.83637361 

2.03791209 

2.8&291'16 

5.8&104C85 

7.8^514274 

1.34631806 

1^9 

C  31799551 

'  16454821 

C.726914I8 

■ll 

6  42514427 

0B2I62937 

1  65243143 

1.68S07578 

O.OlPai'iOn 

G.60969424 

0.1483932/ 

0.21717413 

0.C685523 

C.90303141 

0.44005-^66 

C.85721153 

0.4499837/ 

0.29918253 

19.0646645 

8  02317952 

12,8876547 

3.27779292 

18.2266485 

15  9754735 

6.29573S88 

12.1523817 

3.27295192 

17239 

9.1226851 

4.20647883 

2.94'B7165 

0.D2664237 

10.59B4202 

1.37619617 

4.79524782 

7.032C0715 

081310695 

43672 

0  05397207 

9.2iiC61003 

8.4819934 

0.09482^72 

5.11101043 

6.33082642 

8.0U8o<;-806 

5.869122r2 

30175 

06.1569904 

1.13042449 

1.2998881 

1.84589322 

0,08499373 

0  2.3544789 

0.I91B7061 

0:^310909 

12  61225? 

3.eC'3935G6 

0.0600C680 

V42CG0740 

3.68653845 

5.30799053 

3.91197357 

3.2878004/ 

1.92322939 

2.66916536 

3.45614985 

3.13696824 

11,4103051 

0.85387698 

0.54085096 

C.751BC492 

0.70193078 

5.B0£.39721 

6.41896617 

1.65C93041 

2.54413559 

14  5667345 

3  38208286 

0.53508283 

C.5023C'708 

059747217 

10.1364979 

W857 

1C.5674874 

8,32692051 

8.30775639 

426S36124 

2.43939228 

5.83126789 

■ 

4.1532C871 

4.23303223 

19.1306076 

56413 

14.5290029 

209329379 

3.70' 72488 

0.01.->fW516 

29  412036 

056897614 

09756:518 

1  51673183 

1  09138866 

36401 

2.10445914 

1. 30253633 

1.40687131 

1.93373125 

0.93657302 

2.34478870 

6.40137312 

0.018r22 

25958 

04827496 

074R959R1 

fi  60752176 

Hliil 

C.31B07507 

1  05S344B9 

2  49635629 

2  96<35608? 

MB 

JIPIH 

3.76898145 

4.81822328 

5.38540436 

1.76812138 

3.SB140621 

1.70573678 

2.17270688 

10.0915439 

Hb05 

C.02'tt0&72 

0.02848939 

C.00615S95 

5.9855fc  06 

C.06027462 

0.01939591 

0.08126819 

0.1 1-389343 

7.9025h05 

96359 

1.05-:  76509 

7.52C04581 

£.02756849 

DCC65623 

1.96277S81 

2.46931464 

4.2633£-C25 

375726954 

0.19387192 

MB 

12.829JW0 

39.0691460 

34.3317909 

49  829951 

50.1142043 

38.1506488 

18.3102586 

2.3112339? 

0.79542099 

1  19740256 

0.17017439 

0.21828658 

n.??534C57 

0.07409907 

2.1209896 

m 

1.33-00550 

0.9280913 

C.8532G364 

^921 73843 

1.39866502 

O.X-3775/1 

0.0'- 72148 

0.0331019/ 

0.21C68652 

57789 

2.41954577 

'  66932394 

1.52858837 

0.58047463 

3.41566986 

0.4C520066 

0.79979478 

0.64516507 

11.7692812 

itial  places  arc  used  in  calculating  ACOs.  In  some  eases,  this  table  shows  a  sector  allocation  of  0 
ern  U.S./Canada  Area,  while  15.0')  fx;rcenl  of  the  GB  haddock  ACL  would  he  allocated  for  the 
1  Yellowtail  Flounder  refers  to  the  Cape  Cod.^GOM  stock. 
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26 


3,719 


62 


*The  data  in  this  table  are  based  on  FY  2012  sector  rosters.  Numbers  are  rounded  to  the  nea 
sector  may  be  allocated  a  small  amount  of  that  stock  in  pounds. 

^  The  data  in  the  table  represent  the  total  allocations  to  each  sector.  NMFS  will  withhold  20  pr 
t  We  have  used  preliminary  ACLs  and  FY  2012  membership  to  estimate  each  sector’s  ACE. 
t  FW  50  includes  a  range  of  ACLs  for  GB  yellowtail  flounder.  We  will  determine  the  ACL  in  th 


Id  20  percent  of  a  sector's  total  ACE  at  the  start  of  the  FY. 
ACE. 

in  the  final  rule  implementing  FW  50. 
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Table  3.  Proposed  ACE  (in  metric  tons),  by  stock,  foi 


Sector  Name 

FY  2012  Permit  Count 

GB  Cod-East 

GB  Cod-West 

GOM  Cod 

GB  Haddock-East 

GB  Haddock-West 

GOM  Haddock 

Fixed  Gear  Sector 

106 

26 

485 

19 

239 

1,428 

MCCGS 

45 

0 

4 

38 

1 

8 

Maine  Permit  Bank 

11 

0 

2 

10 

2 

10 

NCCS 

27 

0 

3 

6 

5 

27 

NEFS2 

81 

6 

103 

152 

445 

2,660 

3 

NEFS3 

81 

1 

22 

126 

5 

33 

1 

NEFS4 

49 

4 

71 

74 

200 

1,193 

1 

NEFS5 

30 

2 

31 

1 

130 

777 

NEFS6 

19 

3 

49 

21 

110 

656 

NEFS7 

21 

4 

77 

4 

141 

841 

1  NEFS8 

20 

6 

105 

4 

213 

1,273 

NEFS9 

61 

13 

250 

14 

445 

2,658 

NEFS  10 

54 

1 

20 

50 

12 

70 

NEFS  11 

42 

0 

7 

93 

1 

8 

NEFS  12 

11 

0 

0 

20 

0 

1 

NEFS  13 

40 

6 

118 

7 

519 

3,102 

New  Hampshire  Permit  Bank 

4 

0 

0 

9 

0 

0 

Sustainable  Harvest  Sector  1 

112 

17 

321 

160 

1,209 

7,228 

7 

Sustainable  Harvest  Sector  3 

19 

0 

7 

5 

14 

82 

T ri-State  Sector 

18 

1 

12 

3 

54 

325 

Sectors  Total 

851 

90 

1,687 

814 

3,744 

22,380 

If 

Common 

530 

2 

28 

16 

10 

62 

'The  data  in  this  table  are  based  on  FY  2012  rosters.  Numbers  are  rounded  I 
allocation  of  0  metric  tons,  but  that  sector  may  be  allocated  a  small  amount  i 
^  The  data  in  the  table  represent  the  total  allocations  to  each  sector.  NMFS  v 
t  We  have  used  preliminary  ACLs  and  FY  2012  membership  to  estimate  eaci 
X  FW  50  includes  a  range  of  ACLs  for  GB  yellowtail  flounder.  We  will  determ 


,  for  each  sector  for  FY  2013.*^t 


2 


18 


0 


61 


11 


6 


456  467 


TBD  114 


10,091  3,325 

41  27 


13 

132 

52 

Bll 

672 

268 

757  ] 

134 

1 _ 3j 

16 

8 

65 

1 

24 

6 

33 

30 

54 

31 

50 

26 

538 

131 

424 

19 

403 

6 

55 

25 

90 

K9ISI 

16 

514 

24 

54 

17 

77 

47 

118 

51 

1,506 

17 

591 

139 

3 

■1 

30 

23 

0 

210 

58 

33 

196 

0 

■9 

19 

9 

0 

14 

95 

79 

833 

nded  to  the  nearest  metric  ton,  but  allocations  are  made  in  pounds.  In  some  cases,  this  table  shows ; 
lount  of  that  stock  in  pounds. 

MFS  will  withhold  20  percent  of  a  sector’s  total  ACE  at  the  start  of  the  FY. 

;e  each  sector’s  ACE. 

etermine  the  ACL  in  the  final  rule  implementing  FW  50. 
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Sec  tor  Operations  Plans  and  Contracts  l'\ 

We  receivcid  18  sector  operations 
plans  and  contracts  by  the  Sei)teinher  4. 

2012,  deadline.  Kach  sector  lias  elected 
to  snhinit  a  single  docninent  that  is  both 
its  contrac  t  and  operations  plan. 

Therefore,  the.se  snhinitted  oiierations 
plans  not  only  contain  the  rules  niulei 
which  eac;h  sector  would  iish.  hut  also 
provide  the  legal  contract  that  hinds 
each  ineinher  to  the  .sector.  The  sector 
lorinerlv  known  as  the  Port  (.lyde 
Coinniunity  Croundfish  Sector  has 
.suhinitted  its  operations  plan  cinder  a 
new  name,  the  Maine  Coa.st  (’.ominunity 
C.ronndfish  Sec;tor.  Desjiite  the  extended 
time  for  joining  a  sector,  most  .sectors 
have  alreadv  demonstrated  that  at  least 
three  members  plan  to  join  the  sector  tor  ^ 
FY  201  :i.  The  Tri-State  .Sec:tor  has  not  ^ 
yet  complied  with  this  recpiirement.  and 
will  not  he  apjiroved  in  the  linal  rule  , 
unless  it  can  demonstrate  that  three 
members  plan  to  join  the  sector.  Most  , 
sec  tors  projiosed  opccrations  plans  are  , 
for  a  single  FY.  i.e..  FY  2013.  NFFS  4 
submitted  a  2-yc;ar  oiierations  plan, 
however.  hec:ause  the  FA  only  analyzes 
operations  in  FY  2013.  we  are  only 
proposing  to  apiirove  NFf'S  4  to  c)])erate 
in  FY  2013.  hiac  h  sec  tor's  operations 
plan,  and  secitor  members,  must  c'.omiily 
with  the  regulations  governing  sectors, 
whic’.h  are  found  at  §048.87.  in  addition. 
eac:h  seclor  must  c;c)ncluc;t  fi.shing 
activities  as  detailed  in  its  a])])ic)veci 

operations  plan.  .  i 

Any  iiermit  holder  with  a  limited 
ac;c:ess  NF  multispec;ies  permit  that  was 
valid  as  of  May  1 . 2008.  is  eligible  to 
jiartic.ipate  in  a  secdor.  incducling  an 
inactive  permit  cairrently  held  in 
camfirmation  of  permit  history  ((-PH).  11 
a  permit  holder  oltic.ially  enrolls  a 
permit  in  a  sec;tor  and  the  FY  begins, 
then  that  permit  must  remain  in  the 
sec;tor  for  the  entire  FY.  and  cannot  iish 
in  the  NF  multispecaes  fishery  outside 
of  the  secdor  (i.e..  in  the  c.ommon  pool) 
during  the  FY.  Partic;i])ating  ves.sels  are 
rec|uirecl  to  caimply  with  all  jieitinent 
Federal  fishing  regulations,  excaijct  as 
spec:ific;allv  exem])tecl  in  the  letter  oi 
authorization  (LOA)  issued  by  the 
Regional  Administrator,  which  details 
any  approved  exemjitions  Irom 
regulations.  If.  during  a  FY.  a  secdor 
recjuests  an  exemjition  that  we  ha\e 
already  ajijiroved.  or  ])ropo.ses  a  c;hange 
to  administrative  iirovisions.  we  may 
amend  the  secdor  operations  plans. 
.Should  any  amendments  recpiire 
mc)clific:ations  to  FOAs.  we  would 
inc;hicle  these  changes  in  updated  FOAs 
and  jirovicle  these  to  the  aicpropriate 
.secdor  members. 

Fac:h  secdor  is  recpiired  to  ensure  that 
it  does  not  exc;eecl  its  AOF  during  the 


FY  .Secdor  vessels  are  recpiired  to  retain  Ft 
all  legal-sized  alloc.ated  NF  mnltispecies  in 
stoc;ks.  unless  a  secdor  is  granted  an  ci 

exemption  allowing  its  member  vesseFs  R 
to  clisc;arcl  legal-sized  nnmarketahle  hsh  F 
at  sea.  C',atc:h  (defined  as  landings  and  .si 

discards)  of  all  alloc-aled  NF  *' 

multispecies  stc)c:ks  by  a  secdor’s  vessels  N 
c:c)unt  against  the  secdor’s  alloc-aticm.  2 

(iatc.h  from  a  .secdor  trij)  (e.g..  not  iishing  I 
under  provisions  of  a  NF  multispecdes  ii 
exem])tecl  lishery  or  with  exempted  s 

gear)  targeting  dogfish,  monkfish,  skate.  i 
and  lobster  (with  non-trap  gear)  would 
he  declucdecl  from  the  secdor’s  ACF 
hec;ause  these  trips  u.se  gear  c:apahle  ot  I 
c;atc;hing  groundiish.  (.atc:h  irom  a  trip  ^ 
in  an  exempted  fishery  does  not  c.ount  i 
against  a  secdor’s  alloc.ation  hec.ause  the 
catc;h  is  assigned  to  a  separate  A(.F  suh- 

cximponent.  ,1.1 

We  jirovide  secdors  with  calcailatecl 
discaird  rates  to  ajiply  to  unoh.served 
secdor  trips,  based  on  clisc;arcl  rates  iioin 
observed  trips.  Amendment  Iti  recpiirecl 
secdors  to  clevelo])  independent  third- 
party  D.SM  programs  to  verily  landed 
weights  reported  by  the  clealei.  \Vh; 
previouslv  funded  D.SM  lor  FY  2010  and 
part  of  FY  2011.  but  susiiended  D.SM  for 
the  remainder  ol  F’Y  2011  and  2012. 
However,  the  Conncdl.  through  FW  48. 
has  prc)])osecl  to  eliminate  the 
recpiirement  lor  D.SM  lor  FY  20FF 
•  Therefore,  as  the  most  conservative 
option,  we  are  proposing  the  .secdor’s 
D.SM  programs  as  clesc:ribecl  in  theii 
ojierations  plans.  whic;h  iniiioi 
standards  included  in  the  regulations  at 
§048.87b)(.'l). 

For  F’Ys  2010  and  201 1 .  there  was  no 
recpiirement  lor  an  industry-liinclecl 
A.SM  program,  but  NMF.S  was  able  to 
1  fund  an  ASM  program  with  a  target 
A.SM  c:overage  rate  ol  30  ])erc:ent  ol  all 
trips.  For  FY  2012.  we  cxmclucdecl  an 
analy.sis  to  determine  the  F’Y  2012  ASM 
;i  c:overage  rate  that  would  be  nec:essary  to 
ac:hieve  the  same  level  of  precision  as 
attained  by  the  target  30-i)erc:ent  ASM 
!  c.overage  rate  used  for  FY  s  2010  tincl 
2011,  and  ultimatelv  set  a  target  A.SM 
c:c)verage  rate  for  F’Y  2012  of  23  perc:ent. 
whic;h  was  17  perc;ent  more  than  the  8- 
percent  Northeast  Fishery  (Ibserver 
Frogram  (NFFOF)  cxiverage  that 
supi)()rts  lh(^  Sltinihirdizod 
Reporting  Methodology  (SHRM)  and 
stc)c;k  asse.ssments. 

u*  .Secdors  are  recpiirecl  to  design. 

"  imidement,  and  fund  an  ASM  iirogram 
in  FY  2013  that  will  provide  a  level  ol 
A.SM  c:overage  spec.ified  by  NMFS. 
Amendment  10  regulations  recpiire 
As  NMFS  to  specify  a  level  of  ASM 

coverage  that  is  suffic.ient  to  at  least 
meet  the  same  cioefficient  ol  variation 
lat  (CAO  specified  in  the  SBRM  and  also  to 
ac.c.urately  monitor  secdor  operations. 


FW  48  inc:lucles  projiosed  jirovisions 
intended  to  cdarifv  what  level  ot  ASM 
covtira^o  is  oxpo(:t(Hi  lo  nuiot  thos(i  [>()als. 
Regarding  meeting  the  SBRM  (iV  level. 

F\V  48  jiroiioses  tliat  this  determination 
.should  be  made  at  tbe  overall  stoc:k 
level  whicb  is  consistent  with  the  level^ 
NMF.S  determined  was  necessary  in  F  Y 
2012.  FW  48  also  amends  the  goals  ol 
the  secdor  monitoring  jirogram  to 
inc.lnde  ac;hieving  an  ac;curac,y  level 
sufficient  to  minimize  effecds  ol 
jiotential  monitoring  bias. 

Taking  the.se  jirojinsed  jirovisions  ol 
FW  48  into  ac:c:ount,  and  interjneting 
the  A.SM  monitoring  jirovision  in  the 
c;ontext  of  Magnuson-Stevens  Acd 
recpiirements  and  National  Standards, 
we  liave  determined  that  the 
aiijirojiriate  level  of  ASM  c;overage 
should  he  set  at  the  level  that  meets  the 
(W  recpiirement  sjiec.ified  in  the 
.Standardized  I3ycatc:h  Rejioiding 
Methodology  and  minimizes  the  exist 
burden  to  secdors  and  NMFS  to  the 
extent  jiracdiciible,  while  still  jiroviding 
a  reliable  estimate  of  overall  c;atc:h  by 
secdors  needed  for  monitoring  A('-Fs  and 
1  ACFs.  based  on  this  standard.  NMF.S 
has  determined  that  the  ajiiirojiriate 
ASM  cxiverage  rate  for  F’Y  2013  is  14 
jierc;ent.  in  addition  to  the  exjiecdecl  8- 
jiercxint  cxiverage  rate  jirovided  under 
NFiF’OF.  We  exjiecd  these  two  jirograms 
to  result  in  c.overage  ol  22  jiercxint  ol  all 
.secdor  trijis.  and  we  will  n.se  the 
discards  from  these  ohserved  and 
monitored  trijis  to  c.alcailate  clisc;arcls  lor 
I  unohserved  secdor  trijis.  We  have 

jiublished  a  more  detailed  summary  of 
the  sujiiioiding  information,  exjilaiiation 
and  justific:aticin  for  this  decision  at; 
htlp://mv\v.nero.no(Hi.^ov/ro/fso/ 
wp(nls/S(H:tors/AS\I/FY2()13_MuIti 
spe(:ias_S(H:tor_y\SM_n(;(juiivnwnts_ 

Suniinaiy.pdf. 

,4  This  summary,  in  addition  to 
;ci  Jiroviding  sectors  and  the  jiublic,  with  a 
full  and  tran.sjiarent  exjilanation  of  the 
ajijirojiriate  level  ot  A.SM  c.oveiage  ol 
sector  ojierations.  coinjilies  with  a 
settlement  agreement  entered  into  by 
t,  NMFS  and  Oc.eaiia.  Inc:.  'I’he  .settlement 
agreement  resolved  a  lawsuit  In  ought  by 
(Ic'.eana  c:hallenging  the  ajijiroval  ol  the 
2012  secdor  cijierations  jilans  jirimarily 
on  grounds  that  the  agenc.y  tailed  to 
adecpiatelv  justify  and  exjilain  that  the 
ASM  c.civerage  rate  sj)ec;ifieci  for  F’Y 
2012  would  ac.c.urately  monitor  the 
n  c;atc:h  to  effec.tively  enfcirc;e  c;atch  limits 
f  in  the  groundiish  lishery. 

F’W  48  inc.ludes  an  ojition  to  remove 
the  recjuiremeiit  lor  industry  to  jiay  Icii 
ASM  c;civerage  in  F’Y  2013.  lint  the 
clec;isicin  to  ajijirove  or  disajijirove  this 
1  jircijiosed  measure  will  be  made  by 
tci  NMFS  in  its  review  of  FW  48.  Theretore 
as  the  most  c:on.ser\'ative  ojition.  we  aie 
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proposing  the  sector's  ASM  programs  as 
described  in  their  o])erations  plans.  VVe 
gave  sectors  the  o|)tion  to  design  their 
own  j)rograins  in  coni])liance  with 
regulations,  or  o|)t  for  the  j)rogram  that 
we  have  ])revionsly  utilized  during  I-’Ts 
201 0-201 2.  ASM  ])rograms  projjosed  hy 
the  s(;ctors  are  described  in  detail  later 
in  this  rule. 

.Sectors  are  reciuired  to  monitor  their 
allocations  and  catch,  and  submit 
weekly  catch  reports  to  us.  If  a  .seidor 
reaches  an  ACIE  threshold  (sp(;c:ifieil  in 
the  operations  plan),  the  sector  most 
])rovide  sector  allocation  usage  re])orts 
on  a  daily  basis.  Once  a  sector's 
allocation  for  a  jiarticular  stock  is 
caught,  that  sector  is  recpiired  to  cease 
all  fishing  operations  in  that  stock  area 
until  it  accpures  more  fish,  unless  that 
sector  has  an  approved  plan  to  fish 
without  ACE  for  that  stock.  ACE  mav  be 
transfernKl  between  sectors,  but 
transfers  to  or  from  common  pool 
vessels  is  prohibited.  Within  80  days  of 
when  we  com])lete  year-end  catch 
accounting,  each  sector  is  recjuired  to 
submit  an  annual  report  detailing  the 
sector's  catch  (landings  and  discards). 
enforc(;ment  actions,  and  pertinent 
information  nec(!ssarv  to  evaluati;  the 
hiologit;al,  economic,  and  social  impatls 
of  (!ach  .sector. 

Each  sector  c:ontract  i)rovides 
procedures  to  enforce;  the  sector 
operations  ])lan.  ex))lains  .sector 
monitoring  and  re])orting  nuiuirements, 
presents  a  schedule  of  penalties,  and 
provides  .sector  managers  with  the 
authority  to  issue  stoj)  fishing  eerders  to 
sector  membeirs  who  violate  provisions 
of  the  o])erations  plan  and  contract.  A 
.sector  and  sector  members  can  be  held 
jointly  and  severally  liable  for  ACE 
overages,  di.scarding  legal-sized  fish, 
and/or  misreporting  catch  (landings  or 
discards).  Each  sector  ojjerations  plan 
suhmitted  for  FY  2013  states  that  the 
.sector  would  withhold  an  initial  re.serve 
from  the  sector's  ACE  suh-allocation  to 
each  individual  memher  to  ])revent  the 
sector  from  exceeding  its  ACE.  Each 
sector  contract  details  the  imdhod  for 
initial  ACE  suh-allocation  to  sector 
memhers.  For  FY  2013,  each  .sector  has 
])roposed  that  each  sector  memb(;r  could 
harvest  an  amount  offish  ecpial  to  the 
amount  each  individual  member's 
])ermit  contributed  to  the  .scjctor. 

Rec|uested  FY  2013  Exemptions 

.Sectors  re(|ne.sted  3t)  exem])tion.s  from 
the  NE  multispecies  regulations  through 
their  FY  2013  operations  plans.  VVe 
evaluate  each  exemption  to  determine 
whether  it  is  consi.stent  with  the  goals 
and  objectives  of  the  FMF.  Recjue.sts  are 
grouped  into  several  categories  in  this 
rule:  Exemptions  ])reviously  approved 


that  we  jjropose  to  approve  for  FY  2013 
(nund)er.s  1-10);  exemptions  previously 
a])])roved  for  which  we  have  concern 
(17—19):  reipiested  exemptions  that  wen; 
|)revion.sly  denied,  hut  we  are  proposing 
for  ap|)roval  (numbers  20-22);  new 
ex(;mption  recpiests  we  j)ropose  to 
approve  for  FV^  2013  (numb(;r.s  23-25); 
recpiested  exemjjtions  that  w(;  propose 
to  deny  because  they  are  h(;ing 
consideretl  in  a  future  rulemaking  (20- 
30);  r(;{juested  exemptions  that  we 
pro])c)se  to  deny  b(;cau.se  they  are 
|)roinhited  (numhers  31-35),  and 
recpiested  exemptions  that  we  propose 
to  deny  because  they  were  previouslv 
rt;jected  and  no  new  information  was 
provided  (numhers  30-39).  A  di.scussion 
of  the  25  exemptions  proj)osed  for 
approval  ajjjjears  bt;low.  We  r(;(iue.st 
puhlic  comment  on  the  propo.sed  sector 
operations  plans  and  our  proposal  to 
grant  25  re{]ue.sted  exemptions  and  deny 
14  r(;quested  exemptions,  as  well  as  the 
EA  ])re])ared  for  this  action.  We  are 
])articularly  interested  in  r(;ceiving 
comments  on  several  exemptions  and 
oth(;r  .sector  ])rovi.sions,  as  discussed 
below. 

Exemptions  U'e  Propose  To  Approve  in 
EY  20 Hi  (1-16] 

In  FY  2012,  w(;  exempt(;d  .s(;ctors  from 
the  following  r(;(iuiremenls,  all  of  which 
have  be(;n  r(;(iuest(;d  for  FY  2013:  (1) 
120-day  block  out  of  tlu;  fi.sh(;rv 
reepured  for  Day  gillnet  vessels;  (2)  20- 
day  spawning  block  out  of  the  fishery 
required  for  all  ves.sels;  (3)  prohibition 
on  a  ve.s.sel  hauling  another  vessel's 
gillnet  gear;  (4)  limits  on  the  number  of 
gillnets  that  may  be  hauled  on  GB  when 
fishing  under  a  NE  mnlti.sj)ecies/ 
monkfish  DAS;  (5)  limits  on  the  number 
of  hooks  that  may  he  fished;  (0)  DA.S 
Leasing  Program  length  and  horsepower 
restrictions;  (7)  prohibition  on 
di.scarding;  (8)  daily  catch  reporting  by 
.sec;tor  managers  for  sector  vessels 
jjarticipating  in  the  CA  1  Hook  Gear 
Haddock  .S])ecial  Access  Program  (.SAP); 

(9)  ])owering  vessel  monitoring  sv.stems 
(V^MS)  while  at  the  dock;  (10)  D.SM  for 
V(;.ssel.s  fishing  west  of  72°  30'  W.  long.; 
(11)  D.SM  for  Handgear  A-permitted 
sector  vessels;  (12)  DSM  for  monkfish 
tri)  )s  in  the  monkfish  .Southern  Fishery 
Management  Area  (.SFMA);  (13) 
Prohibition  on  fishing  inside  and 
outside  ofthe(]A  1  Hook  (h;ar  Haddock 
.SAP  while  on  the  same  trip:  (14)  (>.5- 
inch  (10.51 -cm)  minimum  mesh  size 
reipnrement  for  trawl  nets  to  target 
redfish  in  the  GOM,  including  the  use 
codend  mesh  size  as  small  as  4.5-inch 
(11.4-cm);  (15)  Prohibition  on  a  v(;.ssel 
hauling  another  ve.ssel's  hook  gear;  and 

(10)  the  requirement  to  declare  intent  to 
fish  in  the  Ea.stern  lI.S./Ganada  SAP  and 


the  GA  II  Yellowtail  Flounder/Haddock 
.SAP  prior  to  leaving  the  dock.  A 
detailed  description  of  the.se  10 
previously  a])proved  exemptions  can  lx; 
found  in  the  FY  2012  proposed  rule  for 
s(;ctor  operations  (77  FR  8780,  February 
15,  2012).  which  is  akso  available  at; 
http://\v\\’\v.nero.noao.p,ov/sfd/innhifr/ 
77EH67ti0.pdf. 

Rec(;ntly,  we  expanded  the  exemption 
from  0.5-inch  (10.51-cm)  minimum 
me.sh  size  recpiirement  for  trawl  nets  to 
target  redfish  in  the  (iOM.  to  include  the 
use  of  codend  me.sh  size  as  small  as  4.5- 
inch  (11.4-cm)  (78  FR  14220.  March  5. 
2013)  which  is  available  at:  http:// 

WWW. nero.  noon. gov/regs/2()i:i/Mareh/ 
13redfishfr.pdf.  We  approved  this 
exemption  ha.sed  on  catch  information 
from  ongoing  research.  Along  with  the 
exemption  that  woidd  allow  sectors  to 
use  a  codend  with  me.sh  as  small  as  4.5 
inches  (11.43  cm)  when  an  observer  or 
at-sea  monitor  is  onboard,  we  jjrovided 
sectors  with  the  opportunitv  to  develop 
industry-funded  at-.sea  monitoring 
programs  for  trips  specifically  targeting 
n;dfi.sh.  Monitoring  all  trips  targeting 
redfish  is  necessarv  to  adecjuatelv 
monitor  hycatch  thresholds  and  ensun; 
com])liance. 

For  2013,  we  have  receiv(;d  recpiests 
to  us(;  .several  new  (;xemption.s  when 
only  an  observer  or  at-sea  monitor  is 
onboard,  and  are  proj^osing  to  retpnre 
industrv-fimded  monitoring  on  100 
percent  of  tri}).s  using  one  of  these 
exemptions  or  certain  oth(;r  j)roposed 
provisions.  di.sc:u.s,sed  in  Other  .Sector 
i’rovisit)n.s.  We  have  nnmerons  concerns 
about  the  im])act  of  additional 
monitoring  requirements  on  exi.sting 
required  monitoring  programs.  We  akso 
are  concerned  that  the  cost  of  this 
monitoring  may  limit  the  benefit  of 
the.se  exemptions  to  industry. 

First,  we  are  concerned  that  allowing 
trips  that  are  randomlv  selected  for 
federally-funded  NEFQP  or  ASM 
coverage  through  the  pre-trip 
notification  .system  (PTN.S)  to  u.se  one  of 
the.se  exemption.s/j)rovi.sion.s  would 
|)rovide  an  incentive  to  use  the 
exemption/])rovi.sion  on  this  trij).  This 
would  reduce  tlu;  numher  of  observers/ 
monitors  available  to  cover  .standard 
.sector  trips  (i.e.,  trips  not  utilizing  th(;.se 
exemption.s/provisions).  If  few(;r 
observers/monitors  de])lov  on  standard 
.sector  :rips.  the.se  exempt ion.s/ 
provisions  may  undermine  the  ability  to 
meet  r(;(iuired  coverage  levels  on 
.standard  sector  trips,  and  the  reliability 
{)f  di.scard  rates  calculated  for 
unobserved  trijjs. 

Second,  since  trips  utilizing  the  4.5- 
inch  (11.4-cm)  redfish  exemption  are 
not  reju’esentative  of  .standard  .sec:tor 
trips,  we  are  concerned  that  including 
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llui  data  from  tlio  4..5-incli  (n.4-(;m) 
redfi.sh  excnuption  in  the  ])ool  of  data 
uscul  to  calculate  discard  rates  for 
unol).s<;rved  standard  .sector  tri]).s  would 
bias  discard  e.stiinates.  To  address  this 
conc(!rn.  we  j)ropose  to  allow  sectors  to 
use  the  4..5-iuch  (11.4-ciu)  redfish 
(ixemj)tiou  only  if  an  industry-funded 
monitor  is  onboard  the  trij).  and  to 
prohibit  a  sector  vessel  from  using  this 
exemption  if  a  federally  funded  observer 
or  at-.sea  monitor  is  onboard.  Sectors 
using  this  exemption  would  thendore  be 
recjuired  to  pay  for  100  i)ercent  of  the  at- 
.sea  cost  for  a  monitor  on  100  percent  of 
4.5-inch  (11.4-cm)  redfish  exemption 
trips.  A  s(!ctor  vessel  wishing  to  u.se  this 
exemption  would  not  call  into  PTNS. 
but  would  provide  notification  through 
a  .sejiarate  system,  to  prevent  a  federally 
funded  ob.server/monitor  from  being 
assigned  to  the  tri]).  To  aiil  in 
identifving  these  trijis  for  monitoring 
purposes,  we  wonhki'ecpiire  a  ves.sel 
utilizing  this  exemjition  to  submit  triji 
.start  hail  identifying  the  trip  as  one  that 
use  the  4.5-inch  (11.4-cm)  redfish 
exemption. 

Third,  given  the  need  to  have 
additional  at-.sea  monitors  available  to 
cover  the.se  trips  and  the  administrative 
costs  to  NMF.S  associated  with  industrv- 
fnnded  monitors,  we  are  concerned 
thatlOO-percent  monitoring  coverage  for 
one  or  more  of  these  exemptions/ 
provisions  could  jirevent  us  from 
providing  the  recpiired  regnlatorv 
observer  or  ASM  coverage. 

If  approved,  we  would  monitor  the 
iinjiacts  of  the  4.5-inch  (11.4-cm)  redfish 
exemption  and  the  associated  indicstry- 
fnnded  monitoring  on  stocks  and 
riHinired  monitoring  programs.  We 
propose  to  revoke  the  4.5-inch  (11.4-cm) 
redfish  exeinjition  during  the  FY.  if 
neces.sary.  to  mitigate  any  negative 
impacts.  For  example,  if  we  were  to  find 
an  increa.se  in  the  number  of  ASM 
waivers  being  issued  to  standard  sector 
trijis  from  FY  2012.  we  may  consider 
revoking  these  exeinjitions/provisions  to 
decrea.se  the  nnmber  of  monitors  being 
deploved  on  exeni])tion/provi.sion  trips 
to  increase  monitoring  coverage  for 
standard  sector  trijis. 

We  sjiecifically  retjuest  comment  on 
reijniring  indnstry-fimded  monitoring 
on  KM)  jiercent  of  trijis  using  one  or 
more  of  these  exemjitions/jirovisions 
and  the  degree  to  which  industry  would 
be  able  to  take  advantage  of  these 
exemjitions/jirovisions.  if  reijnired  to 
jiay  for  this  monitoring.  We  also  nujiiest 
comment  on  revoking  this  exemjition 
(hiring  the  FY.  if  nece.ssary  to  mitigate 
imjiacts. 


Ext^mpiions  of  (joncA^m  That  U  e 
Provionslv  Approved  ( 1 7-10) 

In  FY  2012,  we  granted  sectors 
exemjitions  from  the  following 
recjnirenients.  all  of  which  have  been 
recjiiested  again  for  f'Y  2013:  (17)  Limits 
on  the  nnmher  of  gillnets  imjiosed  on 
Day  gillnet  vessels:  (18)  the  COM  sink 
gillnet  mesh  exemjition  in  May,  and 
lannary  through  Ajiril;  and  (10)  gear 
recjnirenients  in  the  Fastern  D-.S./C.anada 
Management  Area.  We  are  concerned 
about  continuing  to  grant  these  riujnests 
ba.sed  on  data  analyzed  for  this  rule  and 
are  nujiiesting  additional  comment  on 
these  exemjitions.  below  is  a 
de.scrijition  ofthe.se  exemjitions  and  onr 
concerns: 

17.  Limits  on  the  Number  of  Gillnets 
Imjiosed  on  Day  Gillnet  Vessels 

The  NE  Multisjiecies  FMb  limits  the 
nnmber  of  gillnets  a  Day  gillnet  vessel 
may  fish  in  the  gronndfish  regulated 
mesh  areas  (RMA)  to  jirevent  an 
uncontrolled  increase  in  the  nnmber  of 
nets  being  fished,  thus  undermining  the 
ajijilicable  DAS  effort  controls.  The 
limits  are  sjiecific  to  the  tyjie  of  gillnet 
within  each  RMA:  100  gillnets  (of  which 
no  more  than  50  can  be  ronndfish 
gillnets)  in  the  COM  RMA 
(§  ()48.80(a)(3)(iv));  50  gillnets  in  the  (ib 
RMA  (§  (i48.80(a)(4)(iv));  and  75  gillnets 
in  the  Mid-Atlantic  (MA)  RMA 
((?  ()4H.80(b)(2)(iv)).  We  jireviously 
ajijiroved  this  exemjition  in  FYs  2010. 
2011.  and  2012  to  allow  sector  ves.sels 
to  fish  nji  to  150  nets  (any  combination 
of  ilatfish  or  ronndfish  nets)  in  any 
RMA  to  jirovide  greater  ojierational 
flexibility  to  .sector  vessels  in  dejiloying 
gillnet  gear.  Sectors  argued  that  the 
gillnet  limits  were  designed  to  control 
fishing  effort  and  are  no  longer 
neces.sary  because  sectors’  ACEs  limit 
overall  fishing  mortality.  However,  a 
jireliminary  effort  analysis  of  all  .sector 
ve.ssels  using  gillnet  gear  indicates  an 
increase  in  gear  u.sed  in  the  RMA  with 
no  corr(!.sj)onding  increase  in  catch 
efficiency,  resulting  in  no  incn;a,se  in 
efficiency  and  more  gear  being 
dej)loved,  which  could  l(!ad  to  an 
increase  in  interactions  with  jn()t(!ct(!d 
sjxicies.  W(!  arc!  concerned  that 
continued  aj)j)roval  of  the  (!xemj)tion  on 
gillnet  limits  coidd  nitimatelv  hiad  to  a 
rise  in  interactions  with  j)rot(M:ted 
sj)ecie.s  and  are  nujiiesting  comment  on 
ajjjiroving  this  exemjition  for  FY  2013. 

18.  GOM  Sink  Gillnet  Mesh  Exemption 
in  May,  and  (aniiary  Through  April 

3’he  minimnm  me.sh  size 
nujnirements  of  0.5  inches  (1().5  cm)  in 
the  (T3M  RMA  was  imjilemented  to 
reduce  overall  mortality  on  gronndfish 


stocks,  to  reduce  discarding,  and 
imjirove  survival  of  snb-legal 
gronndfish.  We  jireviously  ajijiroved 
two  sejiarate  seasonal  exemjitions  from 
the  minimnm  mesh  size  nujnirement  in 
the  COM  for  I'Ys  2()1()-2012  to  allow  a 
sector  vessel  to  use  (i-inch  (15.24-cm) 
mesh  stand  iiji  gillnets  in  the  GOM 
RMA.  The  initial  exemjition  allowed 
use  of  the  exemjition  (annary-Ajiril.  The 
second  exemjition  added  the  month  of 
May.  We  are  now  combining  these 
nujuests  into  a  single  exemjition.  both 
exemjitions  jirovide  the  ojijiortunity  to 
catch  more  GOM  haddock,  a  .stock 
Jireviously  considered  rebuilt,  during 
the  months  that  haddock  are  most 
jirevalent. 

A  sector  vessel  using  this  exemjition 
would  be  jirohibited  from  using  tie¬ 
down  gillnets  in  the  GOM  during  this 
jieriod.  .Sector  ves.sels  may  transit  the 
GOM  RMA  with  tie-down  gillnets. 
jirovided  the  nets  are  jirojierly  stowed 
and  not  available  for  immediate  use  in 
accordance  with  one  of  the  methods 
sjiecified  at  ^  848. 23(h).  Day  gillnet 
ve.s.sels  in  sectors  granted  the  exemjition 
from  Day  gillnet  net  limits  (exemjition 
17)  will  not  he  subject  to  the  general  net 
limit  in  the  GOM  RMA,  and  will  be  able 
to  fish  uji  to  150  nets  in  the  GOM  RMA. 
If  ajijiroved.  the  LOA  issued  to  a  sector 
ve.s.sel  that  reijuests  this  exemjition 
would  sjiecify  the  150  net  restriction  to 
helji  ensure  that  the  jirovision  is 
enforceable.  If  ajijiroved.  'Lhe  LOA 
would  not  include  limits  fortriji  gillnet 
ves.sels.  because  there  is  currently  no 
limit  on  the  number  of  nets  that 
jiarticijiating  Triji  gillnet  ve.s.sels  may 
fish  with,  jiossess.  haul,  or  dejiloy. 
during  this  jieriod,  because  Triji  gillnet 
vessels  are  reijuired  to  remove  all  gillnet 
gear  from  the  water  before  returning  to 
jiort  at  the  end  of  a  fishing  triji. 

We  have  two  concerns  for  which  we 
are  seeking  comment.  First,  we  officially 
notified  the  Gonncil  on  May  30,  2012, 
that  the  GOM  haddock  stock  is  subject 
to  overfishing  and  is  ajijiroaching  an 
overfished  condition,  based  on  results 
from  an  ojierational  stock  a.ssessment. 

As  the  (X)M  haddock  AGL  and 
corresjionding  sector  AGEs  are  reduced, 
(X)M  haddock  may  become  a  limiting 
.stock,  and  a  sector  mav  no  longer  need 
to  dejiloy  nets  below  the  minimum 
mesh  size  to  catch  its  allocation. 

.Second,  we  jireviously  authorized 
ves.sels  granted  this  exemjition  to  fish 
uji  to  150  8-inch  (15.24-cm)  me.sh  stand- 
nji  gillnets  in  the  (X)M  RMA.  and  are 
jirojiosing  the  same  150  8-inch  (15.24- 
cm)  me.sh  stand-uji  gillnet  limit  for  FY 
2013;  however,  we  are  concerned  that 
additional  nets  could  lead  to  an  increase 
in  interactions  with  jirotected  sjiecies, 
as  described  in  Exemjition  17.  Given 
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these  concerns,  we  nupiest  ])ul)lic 
connnent  on  the  feasibility  of  allowing 
lip  to  150  nets  when  fishing  under  this 
exein|)tion,  as  well  as  overall  ajiproval 
of  tlie  (lOM  Sink  (hllnet  Mesh 
exemjition  in  FY  2013. 

19,  dear  Re(|uirements  in  the  Eastern 
IJ.S./Canaila  Management  Area 

The  regulations  require  a  NE 
niiiltispecies  vessel  fishing  with  trawl 
gear  in  the  Eastern  l).S./(ianada  Area  to 
use  either  a  Ruble  trawl,  a  haddock 
.se])arator  trawl,  or  a  flounder  trawl 
(§  048.85(a)(3)(iii))  to  ensure  that  the 
I  ).S. /Canada  ipiotas  are  not  exceeded. 

We  approved  an  exemption  from  this 
re(|uirement  in  FYs  2011  and  2012  to 
enhance  operational  llexihility  of 
.sectors,  reasoning  that  their  overall 
fishing  mortality  would  continue  to  he 
restrained  by  the  sector  ACiEs. 

'file  pro]3osed  FY  2013  ACEs  for  GB 
cod  and  GB  yellowtail  flounder 
approved  by  the  Council  in  F\V  50  are 
dramatically  smaller  than  previous 
years  when  we  granted  this  exemjition. 
While  each  sector  remains  constrained 
hv  its  A(iE,  continued  ap])roval  of  this 
exemption  could  limit  a  sector’s  ability 
to  target  the  relatively  healthy  GB 
haddock  stock.  Use  of  less-selective 
gears  under  this  exemjition  could 
inadvertently  hasten  the  catch  of  GB  cod 
and  yellowtail  flounder.  This  would 
result  in  sectors  catching  their  entire  FY 
2013  allocation  for  the.se  stocks  before 
they  can  catch  their  allocation  of  GB 
haddock. 

The  SAI’  exemptions  discus.sed  below 
also  ])rovide  the  o])])ortunity  for  a  ve.ssel 
to  catch  GB  haddock  during  particular 
.seasons  as  long  as  the  ve.ssel  is  using 
.selective  gear.  Since  these  SAPs  are 
geograjjhicallv  within  the  Eastern  U.S./ 
Ganada  Area,  extending  this  gear 
exemption  to  the  SAP  areas  may  he 
inconsi.stent  with  the  original  intent  of 
the  SAPs.  Because  of  our  concern,  we 
j)ro])o.se  to  restrict  this  exemption  from 
gear  reijuirements  to  areas  outside  of 
any  SAI^  and  are  .seeking  comment  on 
this  approach. 

Pruviouslv  Disd pproved  blxainjitions 
IJnddi'  (jonsiddiation  for  Approved 
(20-22) 

Sectors  reijuested  ])reviously 
disapproved  exemptions  from  the 
following  reijuirements  for  FY  2013: 

(20)  Seasonal  restrictions  for  the  Eastern 
I  I..S./(]anada  Haddock  .SAP;  (21) 

.seasonal  restrictions  for  the  (iA  II 
Yellowtail  Flounder/Haddock  SAP;  and 
(22)  DSM  recpiirements  for  ves.sels  using 
hand-operated  jig  gear.  A  detailed 
descrijjtion  of  each  exemjition  is 
included  below: 


20.  Seasonal  Restric:tion  for  the  Eastern 
IJ. S./Canada  Haddock  SAP 

The  Eastern  U.S. /(Canada  Haddock 
.SAP  consists  of  a  |)ortion  of  the  Ea.stern 
U..S./(;anada  Area  and  a  portion  GA  II. 

We  inqflemented  this  .SAP  in  V\V  40A 
to  jirovide  a  ve.ssel  with  additional 
opi)ortunity  to  target  haddock  while 
fishing  on  a  Gategory  B  DA.S  in,  and 
near,  GA  II  ((it)  FR  (i77H(),  November  It), 
2004).  The  Mav  1  through  December  31 
opening  of  the  .SAP  allowed  a  vessel  to 
fish  in  the  area  using  gear  that  reduces 
the  catch  of  cod  and  other  stocks  of 
concern.  In  FW  42  (71  FR  02150; 

October  23.  2000),  we  extended  the 
approval  of  this  .SAP  and  shortened  the 
season  to  August  1  through  December 
31  to  further  reduce  cod  catch.  We 
suhseijuently  ajijnoved  additional  gear 
types  for  use  in  this  .SAP  through  other 
actions. 

For  FY  2012,  sectors  re(|ue.sted  an 
exem])tion  from  the  .sea.sonal  restrictions 
of  the  Ea.stern  U..S. /(Canada  Haddock 
.SAP,  to  access  the  .SAP  area  year-round. 
Because  it  was  unclear  whether  the 
Gouncil  intended  to  allow  or  prohibit 
access  to  the.se  .SAPs,  we  disapproved 
these  exemptions  for  FY  2012.  We 
suhseipiently  ])ro])osed  the  exenqition. 
hut  exjiressed  concern  that  an 
exemption  from  the  sea.sonal  restrictions 
of  .SAPs  could  have  negative  effects  on 
allocated  stocks  by  allowing  an  increase 
in  effort  in  a  time  and  |)lace  where  those 
stocks,  ])articnlariv  haddock,  aggregate 
to  sjiawn.  The  Gouncil  suh.sequently 
di.scussed  these  exemptions  in  June 
2012.  In  a  letter  dated  June  22,  2012.  the 
Gouncil  asked  us  to  open  the  Ea.stern 
U.S./fianada  Haddock  SAl’  to  trawl 
ve.ssels  using  selective  gear  on  May  1. 
which  would  provide  additional  fishing 
opportunities  for  the  NE  multispecies 
fishery  to  target  healthy  stocks. 

Sectors  argue  that  hecau.se  their  catch 
is  re.stricted  hv  AG.E,  their  access  to  the 
.SAP  area,  including  the  northern  tip  of 
GA  11.  should  not  he  sea.sonally 
restricted.  .Sectors  further  argue  that 
impacts  to  the  physical  environment 
and  essential  fish  habitat  (EFH)  will  he 
negligible  because  any  increa.se  in  effort 
will  he  minor  and  the  |jortion  of  GA  II 
included  in  this  .SAP  is  outside  anv 
habitat  areas  of  jjarticular  concern 
(HAPG). 

Data  provided  by  the  NMF.S  Northea.st 
Fisheries  .Science  Genter  (NEF.Sfi) 
suggest  that  fishing  activity  in  GA  II  may 
disrupt  spawning  stocks  of  GB  winter 
flounder  between  March  and  Mav.  and 
GB  cod  between  Fehruarv  and  April. 
'I’herefore,  we  are  concerned  that 
granting  this  exemjjtion  year  round,  as 
reipiested  hy  the  sectors,  may  negatively 
affect  allocated  stocks  hv  allowing  an 


increase  in  effort  in  a  time  and  place 
where  those  stocks  aggregate  to  spawn. 
We  propose  to  extend  the  .SAP  season, 
which  typically  is  o])en  from  Augn.st  1 
through  December  31;  however,  due  to 
spawning  concerns,  we  are  ])ro])osing  to 
allow  access  to  this  area  from  June  1 
through  December  31,  and  reipiest 
comment  on  whether  this  limited 
.season  is  ajiiirojiriate.  For  FYs  2011  and 
2012,  we  granted  sectors  an  exemption 
from  the  selective  trawl  gear 
recpiirements  of  the  liia.stern  U..S. /(Canada 
Area,  allowing  .sector  ve.ssels  to  u.se  a 
standard  otter  trawl  in  this  .SA1\  To 
remain  consistent  with  the  GounciFs 
June  22.  2012,  request,  we  pro])o.se 
limiting  a  .sector  ves.sel  to  using 
selective  trawl  gear  when  fishing  in  this 
.SAP. 

21.  Seasonal  Restriction  for  the  (]A  II 
Yellowtail  Flounder/Haddock  SAP 

We  implemented  the  (]A  11  Yellowtail 
Flounder  .SAP  through  Amendment  13 
in  2004  to  provide  an  op])ortunitv  for 
ves.sels  to  target  yellowtail  flounder  in 
GA  II  on  a  Gategory  B  DA.S.  This  .SAP 
recpiires  a  ves.sel  to  use  either  a  flounder 
net  or  other  gears  approved  for  u.se  in 
the  Ea.stern  U..S. /Ganada  Area  during  the 
o])en  season  from  June  1  through 
December  31.  In  2005.  we  extended  the 
a])])roval  of  this  .SAP  though  FW  40B, 
hut  shortened  the  sea.son  to  Julv  1 
through  December  31  to  reduce 
interfeience  with  s])awning  vellowtail 
flounder  (70  FR  31323.  June  1.  2005). 

Through  Amendment  10,  we  further 
revised  this  .SAP  in  2010  by  oj)ening  the 
.SAP  to  target  haddock  from  August  1 
througli  January  31,  when  the  .SAl^  is 
not  open  for  targeting  of  GB  yellowtail 
flounder.  .Sectors  are  currently  required 
to  comply  with  the  SAP  rejjorting 
reipiircanents  and  the  re.stricted  sccason 
of  August  1  through  January  31 
((?  04H.85(h)(3)(iii)).  When  the  .season  is 
open  only  to  target  haddock,  a  vessel 
may  only  u.se  apj)roved  trawl  gear  or 
hook  gear;  the  flounder  net  is  not 
authorized.  We  imjjlemented  the.se  gear 
recpiirements  to  limit  ve.ssels  from 
catching  yellowtail  flounder  when  the 
.SAP  was  open  only  for  targeting 
haddock. 

Unlike  the  Ea.stern  U..S. /Ganada 
Haddock  .SAP,  the  GA  II  Yellowtail 
Idounder/Haddock  .SAI’  ])rovides  access 
to  a  large  area  of  (iA  II.  .Sectors  are 
re(]uired  to  use  the  same  ajiproved  gears 
as  the  common  ])ool  (i.e.,  haddock 
.separator  trawl,  Kuhle  trawl,  or  hook 
gear)  to  reduce  the  advantage  sector 
ves.sels  have  over  c:ommon  pool  ves.sels. 
We  initially  jnit  the  sea.sonal  restriction 
in  place  to  allow  ves.sels  to  target  denser 
pojiulations  of  yellowtail  flounder  and 
haddock  while  avoiding  cod  in  the 
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suniiiKir,  and  spawning  NF  innltispecies 
in  the  siiring.  Sectors  argue  that  tlieir 
catch  is  njstricted  by  ACE  and  their 
acce.ss  to  the  SAP  ania  in  (^A  li  should 
not  he  restricted.  .Sectors  further  argue 
that  imj)acts  to  the  |)hvsical 
environment  and  Id'll  will  he  negligible 
hiicau.se  any  increase  in  effort  will  be 
minor  and  the  portion  offiA  II  included 
in  this  .SAP  is  outside  any  habitat  areas 
of  particular  concern  (HAPC). 

Data  provided  hv  the  NEF.SC;  suggest 
that  fishing  activity  in  (^A  II  may  di.srupt 
s|)awning  stocks  of  Cll  winter  flounder 
between  March  and  Mav,  and  (',11  cod 
h(!lween  Fehruarv  and  April.  For  FY 
2013.  we  are  concerned  that  granting 
this  exemption  year  round  may 
negatively  effect  allocated  stocks  by 
allowing  an  increase  in  effort  in  a  time 
and  place  where  those  stocks  aggregate 
to  spawn.  We  are  pro])osing  to  extend 
the  .SAP  season,  which  ty])ically  is  open 
from  August  1  through  januarv  31; 
however,  due  to  spawning  concerns  w(! 
are  pro])t)sing  to  allow  acce.ss  to  this 
area  from  )une  1  through  lanuarv  31. 
and  recpiest  comment  on  whether  this 
limited  season  is  appropriate.  For  E'Ys 
2011  and  2012.  we  granted  .sectors  an 
excanption  from  the  selective  trawl  gear 
n!(|uir(!ment.s  of  the  Eastern  lI..S./(;ana(la 
Ar(;a,  allowing  .sector  vessels  to  u.se  a 
standard  otter  trawl  in  this  .SAP.  To 
remain  consistent  with  the  (Council's 
lune  22.  2012.  napiest.  we  proj)o.s(! 
limiting  a  s(!ctor  vess(d  to  using 
.selective  trawl  gear  when  fishing  in  this 
.SAP. 

22.  DSM  Ke(|uireinents  lor  Vessels 
Using  Hand-Operated  Jig  dear 

In  the  NE  nudti.s|)ecie.s  fishery,  we 
define  jigging  as  fishing  with  handgear. 
handline,  or  rod  and  reel  gear  using  a 
jig.  which  is  a  weightcul  object  attached 
to  the  bottom  of  tlu;  line  uscul  to  sink  the 
line  and/or  imitate  a  haitfish.  and  which 
is  mov(!d  with  an  uj)  and  down  motion 

048.2).  Jigging  g(!ar  is  not  exem])te(l 
gear  and.  therefon;.  a  vessel  using  this 
gear  is  recpdred  to  participate  in  the 
D.SM  program  so  that  offload  of  all  NE 
nudti.sj)(!cie.s  trips  are  adetjuatelv 
moidtored. 

We  received  a  recpiest  to  exmnpt 
.sector  v(!ss(!l.s  using  jig  gear  from  D.SM 
napdrements,  noting  that  vessels 
utilizing  this  gear  typ(!  an;  able  to  target 
cod  with  little  incidental  catch  of  other 
allocatial  groundfisli  species.  The  s(!ctor 
argu(!.s  that  tin;  cost  of  moidtoring  these 
trips  is  disproportionat(;ly  high,  diu!  to 
the  comparatividy  small  amount  of 
catch  that  this  gear  type  yields. 

To  gauge  tin;  potcmtial  impact  of 
approving  this  exemption,  we  reviewcul 
oi).s(!rver  and  A.SM  data  from  the  12 
monitored  trijjs  in  FYs  2010  and  2011 


that  u.sed  jig  gear.  For  the.se  trijjs, 
di.scards  accounted  for  a|)proximately  (i 
ptM'cent  of  the  roughly  Iti.OOO  Ih  (7.2.57 
kg)  of  catch.  We  hcdievc;  these  discards 
to  he  a  dc  mini  inis  amount,  and  an; 
pro])osing  this  (jxcanption  for  approval. 
This  ex(!m])tion  r(!(iuest  may  he 
unn(!C(;.s.sarv.  if  we  a|)prove  a  propo.sed 
provision  in  FW  48  that  would  remove 
Il.SM  recpdrements  hcjginning  in  FY 
2013. 

Nmv  H\(nni)iions  Pvoposnd  for  /•’!'  2013 
(23-25) 

.Sectors  napiested  three;  new 
exem])tion.s  from  the  following 
re(|uirement.s  for  FY  2013:  (23)  The 
j)rohihition  on  fishing  in  the  SNE/MA 
winter  flounder  stock  area  with  winter 
llounder  onboard;  (24)  jerohihition  on 
combining  small-mesh  exemipted  fisherv 
and  sector  trips;  and  (25)  sampling 
exemption.  A  detailed  description  of 
each  exem])tion  is  included  below: 

23.  Prohibition  on  Fishing  in  the  SNE/ 
MA  Winter  Flounder  Stock  Area  With 
Winter  Flounder  on  Board 

Amendment  Ki  prohibited  all  NE 
innltispecies  virssels  from  fishing  for. 
])os.se.s.sing.  or  landing  .SNE/MA  winter 
llounder  (§048.85(h)(())(v)(l'')).  A  ves.sel 
with  (X)M  or  (ill  winter  flounder  on 
hoard  may  transit  through  the  .SNE/MA 
winter  flounder  stock  ania,  hut  mav  not 
fish  in  the  .SNE/MA  winter  floundi'r 
stock  area,  and  its  gear  must  he  stowed 
in  accordance  with  the  jirovisions  of 
S  ()48. 23(h).  rids  restriction  is  in  ])lace 
to  ensure  that  the  winter  flounder  on 
hoard  the  vessel  did  not  come  from  the 
.SNE/MA  winter  flounder  stock  ariia. 

.Sectors  have  reciiuisteil  an  exem|)tion 
from  the  prohibition  on  fishing  in  the 
.SNE/MA  winter  flounder  stock  area 
when  (iOM  or  UH  winter  ilounder  is  on 
hoard  the  vessel  when  either  a  NEFOP 
oh.server  or  an  at-sea  monitor  is 
onboard.  .Sectors  assert  that  the  data 
collection  jirotocols  u.sed  by  observers 
and  at-.sea  moidtors,  including 
documenlation  of  catch  (both  landings 
and  discards),  as  wrdl  as  stock  area, 
would  provide  the  data  neces.sary  to 
differentiate  the  catch  of  winter 
flounder  and  corr(;ctly  apportion  the 
winter  flounder  onboard  to  the 
apjiropriate  stock  area.  .Siictors  believe 
that,  if  ap])roved,  this  exem|)tion  would 
increa.se  llexihility  and  efficienev  of 
fishing  ve.ssids.  allowing  v(!.ssels  to  move 
freely  hiitwemi  stock  anxis  when  an 
oh.server  or  at-.sea  monitor  is  onboard, 
increase  gross  revenue  ])er  trij),  and 
decrea.se  o])erating  costs. 

As  explained  ahovi;,  we  have  received 
rerpiests  to  use  several  new  exemptions 
when  only  an  oh.server  or  at-s(!a  monitor 
is  onboard,  and  we  are  proposing  to 


reipdre  industry-funded  monitoring  on 
100  percent  of  tri]).s  using  one  of  these 
exemjitions  or  certain  other  propo.sed 
])rovi.sions.  di.scussed  in  Other  .Sector 
Provisions.  We  have  numerous  concerns 
with  the  impact  of  additional 
monitoring  reepdrements  on  exi.sting 
riupdnnl  moidtoring  ])rogram.s.  W^e  also 
are  concerned  that  the  cost  of  this 
monitoring  may  limit  the  hmiefit  of 
these  (ixenijitions  to  industry. 

First,  we  an;  concerned  that  allowing 
tri])s  that  are  randomly  selected  for 
fe(lerallv-fund(Hl  NEFOP  or  A.SM 
coverage  through  the  ])r(;-tiip 
notification  system  (PTN.S)  to  u.se  one  of 
these  exemptions/jirovisions  would 
provide  an  incentive  to  u.se  the 
exem])tion/])rovi.sion  on  this  trip.  This 
would  reduce  the  number  of  observers/ 
monitors  available  to  cover  standard 
.sector  trips  (i.e..  trij)s  not  utilizing  these 
exemption.s/provisions).  If  fewer 
ohservers/monitors  deploy  on  standard 
.sector  trips,  the.se  exenpitions  may 
undermine  the  ability  to  meet  retpiired 
coverage  levels  on  standard  sector  trij).s, 
and  the  reliahilitv  of  discard  rates 
calculated  for  unobserved  trijis. 

.Second,  since  a  trip  returning  to  fish 
in  the  .SNE/MA  winter  ilounder  .stoi;k 
area  with  winter  flounder  onboard  is  not 
representative!  of  standard  sector  tri]).s 
where  this  hiihavior  is  not  allowed,  we 
are  concerned  that  including  tlie  data 
from  these  exiiinption  trijis  in  the  ])ool 
of  data  used  to  calculate  discard  rates 
for  unobserved  standard  sector  tri])s 
would  bias  di.scard  estimates.  To 
address  this  concern,  we  are  considc'ring 
allowing  sectors  to  fish  in  the  .SNE/MA 
winter  flounder  stock  anxi  with  winter 
flounder  onboard  oidy  if  an  iiulustry- 
funded  monitor  is  onboard  the  trip,  and 
to  ])rohihit  a  sector  vessel  from  using 
this  exem])tion  if  a  federally  funded 
observer  or  at-sea  monitor  is  onboard. 
.Sectors  using  this  exeinjition  may 
thenifore  he  reipdred  to  pay  for  100 
percent  of  the  at-sea  co.st  for  a  monitor 
on  100  ])ercent  these  exemjition  tri])s.  A 
.sector  vessel  wishing  to  fish  in  the  .SNE/ 
MA  winter  flounder  stock  area  with 
winter  flounder  onboard  would  likelv 
not  call  into  PTN.S.  hut  would  likelv 
jirovide  notification  through  a  se])arate 
system,  to  jinivent  a  fed(!rallv  funded 
ohserver/monitor  from  being  assigned  to 
the  trip.  To  aid  in  identifying  these  trijis 
for  monitoring  purpo.ses,  we  would 
likely  recpiire  a  ves.sel  utilizing  this 
exenijition  to  submit  trij)  start  hail 
identifying  the  trip  as  om;  that  u.se  a 
closed  area  exemjition. 

Third,  given  the  need  to  have 
additional  at-.sea  monitors  available  to 
cover  lhe.se  tri]).s  and  the  administrative 
costs  to  NMF.S  associated  with  industrv- 
funcUid  monitors,  we  are  concerned  that 
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lOO-perceiit  monitoring  coverage  for  one 
or  inor(!  ofthe.se  exeni])tion.s/])rovi.sion.s 
could  prevent  us  from  providing  the 
nuinirtul  nignlatorv  olxserver  or  ASM 
coverage. 

If  approved  in  a  future  action,  we 
would  monitor  the  im])a(:t.s  of  fishing  in 
tlie  SNli/MA  winter  flound(!r  stock  area 
with  winter  flounder  onboard  and  the 
associated  indnstrv-fimded  monitoring 
on  .stocks  and  recjuired  monitoring 
programs.  We  pro|)o.s(!  to  revoke  this 
(ixemjjtion  during  the  FY.  if  netxrssarv. 
to  mitigate  any  negative  impacts.  For 
example,  if  we  were  to  find  an  increase 
in  the  numher  of  ASM  waivers  htnng 
issued  to  standard  sector  trips  from  FY 
2012,  we  may  consider  revoking  the.se 
exempt ion.s/provisions  to  decrea.se  the 
numher  of  monitors  being  deployed  on 
exemption/provision  trips  to  increase 
monitoring  coverage  for  standard  sector 
trips. 

\Ve  specifically  request  comment  on 
reciuiring  industry-funded  monitoring 
on  100  percent  of  trips  using  one  or 
more  of  these  exem])tions/provi.sion.s 
and  the  d(!gree  to  which  indu.strv  would 
h(!  able  to  take  advantage  of  the 
exemption.s/provisions.  if  reciuinul  to 
l)ay  for  this  monitoring.  We  also  recjuest 
comment  on  revoking  this  ex(!m])tion/ 
provision  during  the  FY,  if  nece.ssarv  to 
mitigate  impacts. 

At  its  lanuarv  30.  2013,  meeting,  tin; 
(Council  a])proved  a  motion  to  .set  an 
A(iL  for  the  SNE/MA  winter  llounder 
stock  for  the  commercial  fishery,  and 
allocate  this  stock  to  stulors.  Final 
approval  of  the.se  measures  will  he 
considered  in  FW  .50.  If  this  FW  50 
measure  is  ap])roved.  this  exemjjtion  is 
no  longer  needed.  We  ])ropose  this 
exem])tion  in  the  event  that  the  FW  50 
measure  is  disa])proved.  If  a])])roved, 
this  exemption  may  rerjuin;  increased 
attention  to  the  winter  nounder  stocks, 
hut  we  believe  that  it  will  remain 
feasible  to  ade(|uately  monitor  catch. 
However,  as  we  will  he  reiving  on 
ohserver/monitor  data  to  monitor  this 
exemption,  we  have  some  concern  that 
observers  and  at-sea  monitors  could  he 
viewed  as  playing  an  enforcement  role 
in  this  situation. 

24.  Prohibition  on  (iomhining  Small 
Mesh  Exempted  Fishery  and  Sector 
Trips 

We  imjilemented  minimum  mesh  size 
uistrictions  for  the  COM.  CB.  and  SNE 
regulated  mesh  areas  (KMAs) 
(S(i48.8()(a)(3)(i),(a)(4)(i).  (l))(2)(i)) 
under  Amendment  13  (tit)  h’R  22908.  4/ 
27/04)  and  f'W  42,  to  reduce  overall 
mortality  on  groimdfish  .stocks,  change 
the  selection  pattern  of  the  fishery  to 
target  larger  fish,  improve  survival  of 
suhlegal  fish,  and  allow  suhlegal  fish 


more  opportunity  to  spawn  htdore 
entering  the  fishery.  I'AV  42  set 
r(K|uir(Mnent.s  for  trawl  codends  in  the 
SNE  RMA  to  he:  made  of  either  sejuare 
or  diamond  mesh  no  smaller  than  (>.5 
inches  (10.51  cm),  in  an  effort  to  reduce 
discards  of  yellowtail  flounder  and 
increase  the  rate  of  yellowtail  flounder 
rebuilding. 

Approved  large  and  small  mesh 
exempted  fisheries,  as  de.scrihed  in  the 
regulations,  allow  a  ves.sel  tr:  fish  for 
particular  species,  such  as  whiting  or 
northern  shrimp,  in  designated  areas 
using  mesh  sizes  smaller  than  the 
minimum  mesh  size  allowed  in  each 
regulated  mesh  area.  To  approve  an 
exempted  fishery,  after  consultation 
with  the  (Council,  we  must  determine 
minimal  hycatch  of  regulated  NE 
multisjiecies  (i.e.,  less  than  5  iiercent.  by 
weight,  of  total  catch),  and  that  the 
exempted  fishery  will  not  jeopardize 
fishery  mortality  objectives,  publish  a 
projKised  rule,  solicit  comment,  and 
publish  a  final  rule.  Exempted  fisherv 
regulations  allow  ves.sels  to  fish  with 
small  mesh,  hut  prohibit  the  retention  of 
regulated  NE  multispecies. 

Sectors  recpiested  an  exemption  that 
would  allow  their  ve.ssels  to  po.sse.ss  and 
use  both  small  mesh  in  an  exem])ted 
fishery,  and  large  mesh  as  they  normally 
wonld  on  a  standard  sector  tri]).  t)n  the 
same  fishing  trip  for  the  following 
small-mesh  exemption  areas:  The 
(Cultivator  Shoal  Whiting  Fishery 
Exem])tion  Area,  the  Southern  New 
England  Small  Mesh  Exemption  Area, 
and  the  Mid-Atlantic  Small  Mesh 
Exemption  Area.  The  (Cultivator  Shoal 
Whiting  Fishery  is  open  annually  from 
June  15  through  October  31.  A  ves.sel 
partici])ating  in  this  exempted  fishery 
must  obtain  an  LOA,  comply  with 
specific  gear  re(|uirement,s.  may  not 
jjo.ssess  regulated  NE  multisjjecies 
s])ec:ie.s,  and  mu.st  properly  stow  gear 
cajxihle  of  catching  NE  multispecies.  A 
ve.ssel  may  participate  in  either  the  SNE 
or  MA  .Small  Mesh  exempted  fishery 
year-round,  without  needing  an  LOA. 

Sectors  have  stated  that  they  would 
only  utilize  this  exemption  when  either 
a  NEFOF  oh.server  or  an  at-.sea  monitor 
is  aboard  the  ves.sel.  'fhe  sectors  pro])ose 
to  count  any  allocated  NE  multispecies 
caught  on  these  combined  trips  against 
the  sector's  alloc:ation.  The  goal  is  to 
allow  a  ve.ssel  to  engage  in  exempted 
fisheries  while  on  a  sector  tri])  and  to 
increase  efficienev  of  time  at  sea  and 
gross  revenue  j)er  trip  while  decreasing 
vessel-operating  c:o.sts. 

We  have  received  rerjiiests  to  use 
several  new  exemptions  when  only  an 
oh.server  or  at-.sea  monitor  is  onboard, 
and  we  j)ro|)o.se  to  re(|uire  indu.stry- 
funded  monitoring  on  100  ])ercent  of 


tri]).s  using  one  of  these  exemj)tion.s  or 
certain  other  proposed  provisions, 
discussed  in  Other  .Sector  Provisions. 

We  have  numerous  concerns  with  the 
im|)act  of  additional  monitoring 
reciuirements  on  existing  recpiired 
monitoring  programs.  We  also  are 
concerned  that  the  co.st  of  this 
monitoring  may  limit  the  benefit  of 
the.se  exemptions  to  industry. 

First,  we  are  concerned  that  allowing 
trips  that  are  randomly  selected  for 
federally-funded  NEFOF  or  A.SM 
coverage  through  the  pre-trip 
notification  .system  (FTN.S)  to  use  one  of 
these  exemj)tion.s/provi.sions  would 
l)rovide  an  incentive  to  use  the 
exem])tion/provi.sion  on  this  trip.  This 
would  reduce  the  numher  of  observers/ 
monitors  available  to  cover  standard 
sector  trips  (i.e..  tri]).s  not  utilizing  these 
exem])tion.s/j)rovi.sions).  If  fewer 
ohservers/monitors  deploy  on  standard 
sector  tri]).s,  the.se  exemj)tion.s/ 
provisions  may  undermine  the  ahilitv  to 
meet  recjuired  coverage  levels  on 
standard  .sector  trips,  and  the  reliahilitv 
of  di.scard  rates  calculated  for 
unoh.served  trijis. 

.Second,  since  a  ves.sel  fishing 
combining  sector  and  small-mesh  trijis 
are  not  representative  of  standard  .sector 
trijis,  we  are  concerned  that  including 
the  data  from  this  exemption  in  the  ])ool 
of  data  used  to  calculate  discard  rates 
for  unobserved  standard  sector  trips 
would  bias  discard  estimates.  To 
addre.ss  this  concern,  we  pro])ose  to 
allow  a  sector  ve.ssel  to  combine  sector 
and  small-mesh  trijis  only  if  an 
industry-funded  monitor  is  onboard  the 
tri}).  and  to  })rohihit  a  .sector  ves.sel  from 
using  this  exemption  if  a  federally 
funded  oh.server  or  at-.sea  monitor  is 
onboard.  .Sectors  combining  sector  and 
small-ine.sh  trips  would  therefore  he 
reijuired  to  i)ay  for  100  percent  of  the  at- 
.sea  co.st  for  a  monitor  on  100  percent 
these  exem])tion  tri}).s.  A  sector  ves.sel 
wishing  to  u.se  this  exem})tion  would 
not  call  into  FTNS.  hut  would  |)rovide 
notification  through  a  se})arate  sy.stem, 
to  pre\'ent  a  federallv  funded  observer/ 
monitor  from  being  a.ssigned  to  the  trip. 

To  aid  in  identifying  these  tri]).s.  a 
ve.ssel  intending  to  utilize  this 
exemption  on  a  sector  trip  would  he 
recpiired  to  submit  a  trip  start  hail 
identifving  the  trip  as  one  that  will  fish 
on  a  .sector  trip  and  in  one  of  the  sniall 
mesh  exem})ted  fishery  areas  under  the 
exemption.  .Since  behavior  on  a  trij) 
using  this  exemption  may  differ  from 
anf)ther  standard  sector  tri]).  data  from 
a  tri])  using  this  exemi)tion  would  not 
he  a])])lied  tt)  the  calculated  di.scard  rate 
for  unoh.served  tri])s,  nor  wonld  the  tri]) 
count  toward  the  targeted  A.SM  c:overage 
rate  for  that  stratum.  To  ensure  that  this 
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exemption  does  not  negatively  alfect 
fish  stocks,  we  would  e.stahlish  a  catch 
thmshold  that,  if  exceed (;d  by  a  s(!ctor. 
could  n'snlt  in  the  NMFS  Northeast 
R(!j>ional  Administrator  rescinding  the 
ap))roval  ol  this  exemption  lor  that 
.s(!ctor.  To  helj)  mitigate  catches  of 
gronndlish  in  these  exemptcul  fisheritis. 
total  gronndfish  discards  would  not  he 
allowed  to  exccunl  5  perccnd  of  all  catch 
when  trawling  with  small-mesh  nets, 
rids  threshold  was  (hdermiiuKl  to  h(; 
consistent  with  incidental  catch 
information  uscmI  to  e.stahlish  these 
exempted  fishery  programs.  \V(!  would 
retain  the  authority  to  further  adjust  this 
thmshold.  if  necessary,  to  help  ensure 
that  ves.sels  are  catching  minimal 
amoiuds  of  groundfish  when  fishing 
with  small-mesh  nets  under  this 
exemption.  We  recjuest  comment  on  our 
ap|)roach  to  this  exemption. 

Third,  given  the  need  to  have 
additional  at-sea  monitors  available  to 
cover  the.se  trips  and  the  ailmiiustrative 
costs  to  NMFS  as.sociated  with  indnstry- 
fimdiul  moidtors.  we  art;  concerned 
that1()()-|)ercent  moidtoring  coverage  for 
OIK!  or  more  ofthe.se  exemptions/ 
provisions  could  jnevent  us  from 
providing  the  riuinired  regulatory 
oh.server  or  A,SM  coviii  age. 

We  have  some  concern  that,  through 
this  exemjition.  a  viis.siil  could  target 
alfocat(!(l  NF  multisp(!ci(!.s  with  small 
mesh,  and  therefori!  increase  i:atch  of 
juvenile  fish,  negativelv  affecting  fish 
stocks.  (airn!idlv.  large  and  small-mesh 
exemjitiHl  fishery  trips  are  only  subject 
to  the  8-j)ercent  NFFOP  monitoring 
nHinirements.  and  do  not  receive  ASM 
coverage.  Therefore,  thi!  vast  majority  of 
NFFOl’  observers  and  at-sea  monitors 
do  not  receive  the  training  necessary  to 
accuratelv  oh.serve  the  small-mesh 
portion  of  these  trips  as  jiropo.sed.  and 
we  are  concerned  about  accuratelv 
monitoring  both  portions  of  these 
jiroposed  trips.  In  addition,  we  have 
some  concern  that  observers  and  at-sea 
monitors  could  he  viewed  as  playing  an 
enforcem(!nt  role  when  monitoring  the.se 
trips  as  projiosed.  If  approved,  we 
would  monitor  the  impacts  of 
combining  siictor  and  small-mesh  Irijis 
and  the  associated  industrv-fnnded 
monitoring  on  stocks  and  reijuired 
monitoring  programs.  We  propose  to 
r(!Voke  this  exem|)tion  during  the  FY.  if 
necessary,  to  mitigate  any  negative 
im|)acts.  F'or  example,  if  we  were  to  find 
an  increase  in  the  numher  of  .ASM 
waivers  being  issued  to  standard  sector 
trips  from  f’Y  2012.  we  may  consider 
revoking  the.se  exemjitions/provisions  to 
decrease  thi!  numher  of  monitors  being 
deployed  on  exemjition/provision  trijis 
to  increase  monitoring  coverage  for 
.standard  sector  trips. 


We  specificallv  r(!(|ue.st  comment  on 
reiiuiring  indn.strv-fumhid  monitoring 
on  100  pis'cent  of  trijis  using  one  or 
more  ofthe.se  (ixiiinjition.s/provisions 
and  the  degree  to  which  industry  would 
he  al)l(!  to  take  advantage!  of  the 
(!xemptions/])rovi.sions.  if  reuiuired  to 
])av  for  this  monitoring.  W(!  akso  r(!(|ue.st 
comment  on  revoking  this  i!xemption/ 
jirovision  during  the  b’Y,  if  m!ce.ssary  to 
mitigati!  impacts. 

25.  Sampling  Fxemption 

Conducting  .sci(!ntific  r(!search  on 
r(!gulat(!(l  fishing  trijis  may  nuiuiri! 
special  permits,  depending  on  the 
activiti(!s  pro|K)sed.  A  tem])orarv 
re.search  iiermit  authorizes  a  lederally 
])ermitte(l  fishing  ves.s(!l  that  is 
accompanied  by  a  res(!arch  technician, 
tyjiically  staff  for  the  inincijial 
investigator,  to  t(!m])orarily  retain  fish 
that  are  not  com])liant  with  aiiplicahlt! 
fishing  regulations  to  collect  catch  data 
such  as  hmgth  and  weight.  Under  a 
tem])orarv  pos.session  ])(!rmit.  a  ves.s(!l 
may  he  ex(!mpt  from  specific 
regulations,  including:  Minimum  fish 
sizes.  clo.sur(!s,  and  po.ss(!s.sion  limits. 
Sampl(!d  fish  ari!  r(!turned  to  the  .sisi  as 
soon  as  practicable  aft(!r  sanuding. 

.SoiiK!  s(!ctors  pro|)os(!(i  in(lep(!nd(!nt 
sampling  jirograms.  wlu!n!  data  would 
he  collect!!!!  fnnn  fish  tluit  !)th!!rwis!! 
must  1)!!  imnK!!liat!!lv  !li.s!;ar!l!!!l,  iis 
!l!!.S!;ril)!!!l  iil)!)V!!.  Sill!:!!  s!!!:t!irs  alr!!a!ly 
pr!)vi!l!!  mu!:h  !)f  the  inldrmation 
r!!quir!!!l  in  an  appli!;ali!)n  as  part  !)f  the 
s!!!;t!)r's  !)p!!rati!)n.s  plan,  W!!  jinijKi.s!!  t!) 
appniv!!  .s!!!;t!)rs  lor  t!!m])!)rarv 
p!).ss!!.s.si!)n  p!!rmit.s  lor  r!!.s!!ar!:h 
|nirp!).s!!s.  If  appr!)V!!!l,  this  ])r!)vi.si!)n 
w!)ul!l  1)!!  in!:lu!l!!!i  ill  a  .se!:t!)r  vessel’s 
LOA.  whi!:h  will  ai!l  !!nf!)r!;!!m!!nt 
!)fii!;ial.s  in  !l!!t!!rmining  appnive!! 
a!;tivili!!.s,  with  the  same  r!!.stri!;tions  as 
when  a  t!!mp!)nn'v  permit  is  !)htain!!!l 
thr!)Ugh  the  a])pli!:ati!)n  pixuiess. 

/i.vem/i/ion.s'  U'e  Propose  To  Deny  for  FY 
2013  Due  to  Sejxirote  Piileinakint' 

Am!!n!hn!!nt  l(i  iinihibite!!  ,s!!!:t!)rs 
from  r!!!|n!!sting  a!:!:!!.s.s  t!)  year-niiUKl 
!;l!).sur!!!i  ar!!as.  T!)  in!:reas!!  !)])!!rati!)nal 
llexihility  lor  v!!s.s!!l.s  ])arti!;ipating  in 
.s!!!:t!)r.s  as  mitigati!)n  lor  nuln!:!!!!  ACILs, 
the  U!)un!:il  has  in!:lu!l!!!l  a  m!!a.sur!!  in 
FW  48  t!)  alhiw  a  .s!!!:t!)r  t!)  r!!!iu!!.st 
a!:!;!!.ss  t!)  y!!ar-r!)un!l  nuirtality  !:l!).snr!! 
ansis  thr!)ugh  its  S!!!:t!)r  !)j)!!rati!)ns  plan. 
.S!!!:t!)rs  W!)nl!l  mit  he  alUiW!!!!  t!)  r!!!iu!!st 
a!:!:!!ss  t!)  ar!!a.s  that  are  !:l!).s!!!i  t!)  pr!)t!!!;t 
FFH. 

S!!!:t!)rs  have  r!!!iu!!st!!!l  !!X!!m])ti!)n,s  lor 
a!:!:ess  t!)  the  Iblhiwing  fiv!!  year  nniii!! 
(;As:  (2(i)  Y!!ar-r!)nn!l  a!;!:!!.ss  t!)  the 
(hashes  L!!!lg!!  (Ihisure  Area;  (27)  year- 
nnnul  a!:!;!!.s.s  t!)  (^A  I;  (28)  ye.ir-niun!! 
a!:!:!!.s.s  to  C;A  II;  (29)  year-nmiul  ac!:!!ss 


t!)  tlu!  Western  (X)M  Uhisur!!  Anur.  aiul 
(80)  y!!ar-r!)un!l  a!:!:!!.ss  t!)  tlu!  Nantu!:k!!t 
Liglitship  Ul!)S!!!l  Area.  liKiliuling  thes!! 
fiv!!  !!X!!inpti!)n  iHuiuests  in  this 
rnlemaking  !:!)ul!l  !l!!l;iy  the  appnival  !)f 
si!!:t!)r  !)p!!rati!)ns  ])lans  anil  ajl!)!:ati!)n.s 
hevoiul  May  1. 2018.  line  to  thi!  rigorous 
iinalvsis  n!!!:!!s.sary.  Wi!  int!!nil  to  ilenv 
ail  !!X!!m])tion  ri!!jU!!st.s  for  a!:!:!!ss  to 
y!!ar-roun!l  mortality  UAs  tlirough  this 
rule,  hut  int!!n!i  to  !:!)nsi!l!!r  <dl 
!!X!!mpti!)n  riujuests  for  acci^ss  to  year- 
rouml  mortality  closuriKl  ariuis  in  a 
.separate  a!;ti!)n,  aiul  anticijiate 
impl!!m!!ntation  of  that  a!:ti!)n  eiirly  in 
FY2018. 

While  analysis  of  thesi!  !!X!!m])tions 
aiul  ilevelopment  of  aihlitional 
riKiuirinnents  to  fish  in  (]As  is  not  yet 
i:!)m])l!!t!!.  we  are  !:!)n.si!l!!ring  nujinring 
100  p!!r!:!!nt  monitoring  on  trips  using 
CA  !!X!!m])tion.s.  As  explain!!!!  above,  we 
have  r!!!:!!iv!!il  nniuests  to  use  siweral 
new  exemjitions  when  only  an  ohsin  ver 
or  at-.S!!a  monitor  is  onhoanl,  anil  are 
proposing  to  riujuir!!  inilustry-fnnileii 
monitoring  on  100  p!!r!:!!nt  of  triji  using 
oni!  of  thesi!  !!X!!mpti!)ns  or  !:!!rt;nn  othi!!’ 
pr!)])os!!!l  iirovisions,  iliscussi!!!  in  Othi!!' 
S!!!:tor  Frovisions.  Wi!  havi!  num!!r!)us 
!;!)n!:!!rns  with  the  impaiit  of  aihlitional 
monitoring  r!!!iuir!!m!!nt.s  on  existing 
r!!!inir!!!l  moidtoring  programs.  Wi!  also 
ari!  i.oni;!!!!!!!!!  that  the  iiost  of  this 
monitoring  may  limit  tlie  h(!ni!fil  of 
thesi!  exemptions  to  industry. 

First,  we  are  concerned  that  allowing 
tri])s  that  are  randomly  selected  for 
feilerally-fundeil  NFFOP  or  ASM 
coverage  through  the  pre-trip 
notification  sv.stem  (PTNS)  to  use  one  of 
the.se  exemption.s/provisions  would 
provide  an  ini'.entive  to  use  the 
exem])tion/])rovision  on  this  tri]).  This 
would  reduce  the  numher  of  ohserver.s/ 
monitors  available  to  cover  standard 
.sector  trijis  (i.e..  trips  not  utilizing  these 
exi!mptions/]n'ovi.sion.s).  If  fewer 
ohservers/monitors  ilejiloy  on  standard 
sector  trips,  the.se  exemptions/ 
])rovi.sions  may  undermine  the  ability  to 
meet  required  coverage  levels  on 
stanilaril  sector  trijis.  and  the  reliability 
of  discard  rates  calculated  for 
unobserved  trips. 

Second,  since  trips  in  the  closed  areas 
mav  not  be  representative  of  standard 
.sector  tri]).s,  we  are  concerned  that 
including  the  data  from  these 
exenqitions  in  the  pool  of  data  u.sed  to 
calculate  discard  rates  for  unobserved 
.standard  sector  tri])s  would  bias  discard 
estimates.  To  address  this  concern,  we 
are  considering  allowing  sectors  to  fish 
in  closed  areas  only  if  an  inilustry- 
funileii  monitor  is  onboard  the  trip,  and 
to  prohibit  a  sector  vessel  from  using 
these  exenqitions  if  a  federally  funileil 
observer  or  at-sea  monitor  is  onboard. 
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.Sectors  fishing  in  a  closed  area  inav 
thenddre  he;  recpiircul  to  pay  for  100 
percent  of  the  at-sea  cost  for  a  monitor 
on  100  ])ercent  thesi;  exemption  tri])s.  A 
sector  vessel  wishing  to  use  this 
exem])tion  likely  would  not  call  into 
PTN.S,  hilt  would  likely  i)rovide 
notification  through  a  sejiarate  system, 
to  prevent  a  federally  funded  oh.server/ 
monitor  from  being  assigned  to  the  tri]). 
To  aid  in  identifying  the.se  trijis  for 
monitoring  jnirposes,  we  may  reijuire  a 
ves.sel  utilizing  this  exeiipdion  to 
snhmit  trij)  start  hail  identifying  the  tri]) 
as  one  that  fishes  in  a  closed  area. 

'I’liird,  given  the  need  to  have 
additional  at-sea  monitors  available  to 
cover  the.se  trips  and  the  admini.strative 
costs  to  NMFS  associated  with  industry- 
funded  monitors,  we  are  concerned  tliat 
1()()-percent  monitoring  coverage  for  one 
or  more  ofthe.se  exemption.s/provisions 
could  j)revent  us  from  providing  the 
reiiuired  regulatory  oh.server  or  A.SM 
coverage. 

If  a])|)roved,  we  would  monitor  the 
impacts  of  fi.shing  in  closed  areas  and 
the  associated  industry-funded 
monitoring  on  stocks  and  reijuired 
monitoring  |)rograms.  We  pro})o.se  to 
revoke  the.se  exemptions  during  the  FY, 
if  neces.sary,  to  mitigate  any  negative 
im])act.s.  For  exam])le.  if  we  were  to  find 
an  increa.se  in  the  number  of  A.SM 
waivers  being  i.ssued  to  standard  sector 
tri]).s  from  f’Y  2012,  we  may  consider 
revoking  these  exem])tion.s/j)rovi.sion.s  to 
decrease  the  numher  of  monitors  being 
de])loyed  on  exem])tion/provision  tri])s 
to  increa.se  monitoring  coverage  for 
standard  sector  tri]).s. 

We  specifically  reipiest  comment  on 
reijuiring  industry-funded  monitoring 
on  100  percent  of  trips  using  one  or 
more  of  these  exemj)tions/j)rovisions 
and  the  degree  to  which  indu.stry  would 
he  able  to  take  advantage  of  the 
exemj)tions/j)rovisions.  if  required  to 
pay  for  this  monitoring.  We  also  request 
comment  on  revoking  this  exem])tion/ 
provision  during  the  FY,  if  necessary  to 
mitigate  inijiacts. 

Examptions  Wa  Propose!  To 
Deny  Bocouso  They  Are  Prohibited 

We  pro])o.se  denying,  and  do  not 
analyze  in  the  EA,  the  following  five 
exem])tion  requests,  because  they  are 
])rohihited  or  not  authorized  hv  the  NE 
multispecies  regulations:  (31)  A.SM 
re(]nirement,s;  (32)  A.SM  reiiuirements 
for  vessels  using  jig  gear;  (33)  A.SM 
reijuirements  for  handgear  ves.sels;  (34) 
Year-round  access  to  the  Eastern  l]..S./ 
Canada  Area  for  trawl  ves.sels;  and  (3.5) 
the  prohibition  on  a  ve.ssel  hauling 
another  ve.ssel’s  trap  gear. 

Sectors  are  j)rohit)ited  from  requesting 
exemptions  from  permitting  restrictions. 


gear  restrictions  designed  to  minimize 
habitat  im])act.s,  and  reporting 
reijuirements  (excluding  DA.S  re|)orting 
reijuirements  and  D.SM  requirements). 

In  a  letter  dated  .September  1, 201 0.  we 
notified  the(k)uncil  that  we  interpret 
the  reporting  requirement  exemption 
prohibition  broadly  to  ajjply  to  all 
monitoring  requirements,  including 
A.SM.  D.SM,  ACE  monitoring,  and  the 
counting  of  discards  against  sec.tor  ACl'k 
In  this  letter  (copies  are  available  from 
NMFS,  see  ADDRESSES),  we  al.so 
reque.sted  that  the  Council  define  which 
reporting  requirements  sectors  may  not 
he  exemi)ted  from.  On  November  18, 
2010,  the  Council  addressed  this  letter 
by  voting  to  include  in  F'W  45  the 
removal  of  DSM  from  the  list  of 
regulations  that  .sectors  may  not  he 
exempted  from,  hut  did  not  take  such 
action  for  A.SM.  Therefore,  we  will  not 
consider  requests  for  exemptions  from 
A.SM. 

We  |)ropo.se  to  deny  two  additional 
FY  2013  exemj)tion  requests  (year- 
round  access  to  the  Eastern  l]..S. /Canada 
Area  for  trawl  vessels  and  the 
l)rohil)ition  on  a  ve.s.sel  hauling  another 
ve.ssel's  tra])  gear)  because  they  fall 
outside  the  authorization  for 
exenqitions  ])rovided  in  the  NE 
multispecies  regulations.  The  Regional 
Administrator  may  im])o.se  restrictions 
or  in-.season  adjustments  on  a  ve.s.sel 
fi.shing  in  the  Ea.stern  l]..S./(;anada  Area, 
consi.stent  with  the  Admini.strative 
Frocednre  Act.  including;  Cear 
restrictions;  modification  of  access  to 
the  area  or  the  numher  of  trij).s  in  the 
area;  or  closure  of  the  area  to  prevent 
over-harvesting  or  to  facilitate  achieving 
a  quota.  .Since  this  di.scretion  is  left  to 
the  Regional  Administrator,  this  request 
will  he  considered  when  determining 
access  to  the  Ea.stern  U..S. /Canada  Area, 
hut  cannot  he  considered  under  the 
exemption  i)roces.s.  Al.so,  tagging 
reiiuirements  for  traj)  gear  are  not 
included  in  the  NF]  midtispecies 
regulations.  Vessels  holding  an 
American  lobster  permit  are  hound  by 
the  American  loh.ster  tagging 
requirements. 

Requested  Exemptions  IFe  Propose  To 
Deny  Because  'They  Were  Preyiously 
Rejected  and  No  New  Information  IFi/.s 
Proyided 

We  ])ropo.se  to  deny  the  following 
four  exemption  requests  hecau.se  they 
were  previously  rejected,  and  the 
reque.sting  sec.tors  provided  no  new 
information  that  would  change  our 
previous  decision:  (38)  Minimum  Hook 
.Size  for  Demer.sal  Eongline;  (37)  Access 
to  the  Ai)ril  (JOM  Rolling  (dosure 
(Blocks  124  and  132);  (38)  Access  to  the 
May  COM  Rolling  Closure  (Block  138); 


and  (38)  all  D.SM  requirements.  We  did 
not  analyze  these  exemptions  in  the  F’Y 
2013  sector  EA  because  no  new 
information  was  available  to  change  the 
analyses  |)reviou.sly  published  in  past 
EAs.  Detailed  information  on  these 
exem|)tion  requests  and  the  reasons  they 
were  previously  denied  is  contained  in 
the  ])roposed  and  final  .sector  rule  for  F'Y 
2012  (77  FR  8780,  February  15,  2012; 
and  77  FR  20120,  May  2,  2012, 
respectively),  and  its  accompanying  EA 
(as  well  as  previous  years’  rules  and 
EAs). 

Additional  Sector  Provisions 

Proyisions  'To  Pish  Without  ACE 
Under  regulations  at 
^  048.87(h)(2)(xiv),  a  .sector  may  propose 
a  i)rogiam  to  fish  on  a  sector  trij)  in 
fisheries  that  are  known  to  ha\'e  a 
hycatch  of  NE  multi.s])ecies  when  it  does 
not  have  A(]E  for  certain  Nli 
multi.sj)ecies  stocks,  if  the  sector  can 
show  that  the  limiting  NE  multispecies 
will  he  avoided.  The  regulations 
currently  restrict  this  j)rovi.sion  to 
])articipation  in  other  fisheries  (e.g., 
dogfish,  monkfish,  and  skate)  that  have 
a  hycatch  of  groundfish  that  would 
count  against  the  sector’s  ACE.  \\v,  had 
intended  to  make  a  correction  to  this 
regulation  to  make  the  regulations 
consistent  with  .Section  4. 2. 3. 4 
(Mortal it\7(’on.servat ion  (kmtrols)  of 
Amendment  10,  which  would  allow  a 
.sector  to  request  authorization  to  target 
allocated  NF]  multisj)ecie.s  under  this 
provision  in  F’Y  2013.  That  .section  of 
Amendment  10  .sj)ecified  that  a  .sector 
operations  plan  should  detail  “*  *  *  a 
j)lan  for  o})eration.s  or  .stoj)])ing  once  the 
ACEs  of  one  or  more  sj)ecie.s  are  taken." 
That  j).Hragraph  concluded  by  stating. 
“The  plan  must  ])rovide  a.ssurance  that 
the  sei  tor  would  not  exceed  the  ACEs 
allocated  to  it  (either  through  landings 
or  discards).’’  Knowing  that  we 
intended  to  make  this  correction,  sectors 
suhmitted  requests  to  target  allocated 
NE  midtispecies  .stocks.  However,  ha.sed 
on  a  review  of  Amendment  10.  we 
believe  that  additional  imj)acts  analysis 
may  he  nece.ssarv,  and  intend  to  make 
this  correction  in  a  future  action  for  FY 
2014. 

Prior  to  develo|)ing  requests  to  fi.sh 
with  no  A(]E  for  a  ])articular  stock,  we 
jirovided  .sectors  with  guidance  that 
they  must  provide  specific  ojierational 
requirements  (location,  time,  and  gear), 
the  species  or  stocks  they  intend  to 
target,  and  demon.strate  zero  catch  of 
any  stock  for  which  they  do  not  have 
ACE  (“limiting  stock")  using  their 
oh.server  and  A.SM  data  from  FY  2011. 
We  rei  eived  multi])le  requests  from  the 
CB  Cod  Fixed  Cear  .Sector  and  NEF.S  5 
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to  fish  under  this  provision.  These  recpiests  are  sinnmarized  in  the  tal)le 

l)(!lo\V. 


Table  4— Sector  Requests  To  Fish  With  No  ACE 


Requesting  sector 

Target  stock 

Limiting  stock 

Season 

Location 
(statistical  area) 

Gear  restrictions 

Overlap  with  ex¬ 
isting  exempted 
fishery?! 

NEFS  5 . 

Monkfish  . 

GB  West  Cod . 

September  thru 
April. 

539,  613  and  616 

Trawl  . 

Yes. 

NEFS  5 . 

Monkfish  . 

GB  Yellowtail . 

June  . 

522  . 

Trawl  . 

No. 

NEFS  5  . 

Summer  Floun¬ 
der. 

GB  West  Cod  . 

October  thru  April 

611,  613  and  616 

Trawl  . 

No. 

NEFS  5  . 

Little  Skate  (bait) 

GB  West  Cod  . 

February . 

537  and  613  . 

Trawl  . 

Yes. 

NEFS  5  . 

Winter  Skate 

Wing. 

GB  West  Cod . 

June  . 

522  . 

Trawl  . 

No. 

NEFS  5  . 

Witch  flounder  .... 

GB  West  Cod  . 

February  thru 

April. 

539  . 

Trawl  . 

No. 

NEFS  5  . 

GB  yellowtail 
flounder. 

GB  West  Cod . 

January  thru  April 

525  and  613  . 

Trawl  . 

No. 

Fixed  Gear  Sector . 

Monkfish  . 

one  or  more  ACE 
stocks. 

November 
through  June. 

521  . 

Extra  Large  Mesh 
Gillnet. 

No. 

Fixed  Gear  Sector . 

Monkfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

526  . 

Extra  Large  Mesh 
Gillnet. 

No. 

Fixed  Gear  Sector . 

Monkfish  . 

one  or  more  ACE 
stocks. 

May  through 

March. 

537  . 

Extra  Large  Mesh 
Gillnet. 

Yes. 

Fixed  Gear  Sector . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

521  . 

Extra  Large  Mesh 
Gillnet. 

Yes. 

Fixed  Gear  Sector  . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

526  . 

Extra  Large  Mesh 
Gillnet. 

No. 

Fixed  Gear  Sector . 

Winter  Skate  . 

one  or  more  ACE 
stocks. 

November 
through  June. 

521  . 

Extra  Large  Mesh 
Gillnet. 

No. 

Fixed  Gear  Sector  . 

Winter  Skate  . 

one  or  more  ACE 
stocks. 

Year-round  . 

526  . 

Extra  Large  Mesh 
Gillnet. 

No. 

Fixed  Gear  Sector  . 

Winter  Skate  . 

one  or  more  ACE 
stocks. 

Year-round  . 

537  . 

Extra  Large  Mesh 
Gillnet. 

Yes. 

Fixed  Gear  Sector  . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

514  . 

Large  Mesh 

Gillnet. 

Yes. 

Fixed  Gear  Sector . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

August  through 
June. 

521  . 

Large  Mesh 

Gillnet. 

Yes* 

Fixed  Gear  Sector  . 

Winter  Skate  . 

one  or  more  ACE 
stocks. 

Year-round  . 

521  . 

Large  Mesh 

Gillnet. 

No. 

Fixed  Gear  Sector  . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

514  . 

Longline . 

No. 

Fixed  Gear  Sector  . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

September 
through  June. 

521  . 

Longline . 

Yes.* 

Fixed  Gear  Sector . 

Spiny  Dogfish  . 

one  or  more  ACE 
stocks. 

Year-round  . 

521  . 

Handgear  . 

j  Yes.* 

‘Overlap  with  a  proposed  exempted  fishery. 

tExempted  fisheries  have  been  demonstrated  to  catch  less  than  5  percent  bycatch  of  regulated  NE  multispecies  and  not  jeopardize  fishing 
morality  objectives. 


Many  of  these  ])ro))o.sals  to  continue 
fishing  after  the  sector  catches  one  or 
inon;  A(iRs  have  .some  geographical  and 
temporal  overlap  with  exi.sting.  or 
propo.sed,  large-mesh  exempted 
fisheries,  including:  The  .SNE  Monkfish 
and  Skate  Exemption  Area  for  both 
trawl  and  gillnet  vessels:  the  Mid- 
Atlantic  Exemj)tion  Area:  the  (lOM/CB 
Dogfish  Exemption  Area  for  gillnet 
vessels;  and  a  proj)o.sed  (IH  Dogfish 
lixmnption  for  gillnet.  longline,  and 
handgear  ve.ssels  (77  ER  (i43()5;  October 
If).  2012).  The.se  exem])ted  fisheries 
w(;re.  or  are  in  the  j)rocess  of  being, 
established  hecansr;  the  incidental  catch 


of  regulated  NE  multispricies  stocks  has 
been  demonstrated  to  he  le.ss  than  5 
])ercent  of  all  catch,  and  the  exempted 
fish(!rv  will  not  jeopardize  fishing 
mortality  objectives.  A  vessrd 
participating  in  an  exempted  fisherv 
declanjs  out  of  the  NE  multispecies 
fishery  and  therefon;  may  not  retain  any 
regulated  NE  multis|K;cies  caught.  Any 
sector  vessel  may  currently  fish  in  these 
large-m(!sh  exemjjted  fisluMies,  as  well 
as  small-mesh  (iximijittal  fisheri(;s, 
outside  of  the  s(;ctor  program  without 
re(juiring  AC;!'].  Descriptions  and 
additional  information  on  approved 
exempted  fisheries  are  available  on  our 


Wei)  site  at:  http://\\’\\’\v.nero.no(i(i.^ov/ 
nero/n^gs/info.litinl. 

We  reviewed  both  ves.sel  trij)  re])ort 
(V'l'R)  and  ohserver/A.SM  data  from  FYs 

2010  and  2011  for  the  recjiiests  to  fish 
without  A(]E.  This  data  indicate  that 
very  few  .sector  tri])s  from  EYs  2010  and 

2011  met  the  standard  of  zero  catch  of 
the  limiting  stoi:k  outlined  in  the 
guidance  we  i.ssued  to  sec:tors.  However, 
the  data  for  several  of  the  recpiests 
indicate  that  the  limiting  stock  was  less 
than  1  i)ercent  of  the  total  catch.  The 
recpiests  meeting  the  le.ss  than  l-])ercent 
threshold  are  summarized  below  and 
are  i)roj)osed  for  approval. 


16234 


Federal  Register / Vol.  78,  No.  50 /Thursday,  March  14,  2013 /Proposed  Rules 


Table  5— Requests  To  Fish  Without  ACE  Proposed  for  Approval 


Sector 

Limiting  stock 

Stat 

area 

Gear 

Target  stock 

Time  period 

GB  Cod  Fixed  Gear  Sector 

All  ACE  Stocks . 

526 

Extra  Large  Mesh  Gillnet 

Monkfish  . 

Dogfish 

Winter  Skate 

Year  Round. 

Extra  Large  Mesh  Gillnet 

Monkfish  . 

May-March. 

■ 

Winter  Skate  . 

Year  Round. 

■ 

Large  Mesh  Gillnet . 

Winter  Skate  . 

Year  Round. 

NEFS  5  . 

GB  West  Cod  . 

Standard  Otter  T rawl  . 

Summer  Flounder  . 

Oct-April. 

B 

Summer  Flounder 

Monkfish 

Unlike  approved  exeiniitions,  which 
may  he  granted  to  any  interested  sector, 
tliese  provisions  to  fish  without  ACkl  are 
sector-specific.  Sliould  any  ofthe.se 
])rovisions  hi;  a])])roved,  it  would  he 
based  on  the  documented  behavior  of 
individual  sectors:  therefore,  the 
ajiproval  would  lx;  limited  to  the 
re(] nesting  sector. 

For  this  jn'ovision,  NEFS  .5  ])ropos(!d 
to  retiuire  its  ])articipating  vessels  to 
submit  tri])  start  and  tri))  end  hails  to 
the  sector  manager.  If  an  NEF.S  5  vessel 
encount(M’ed  a  limiting  stock,  the  sector 
l)ropo.sed  nujuiring  the  ve.ssid  to  land 
any  amount  of  that  limiting  stock  of 
legal  size,  and  ])r(!vent  that  vessel  from 
taking  a  suhsecpient  fishing  tri])  until 
that  s])eciiic  ACE  is  covered  through  a 
transfer.  Under  this  proposal,  the  NEFS 
5  may  charge  the  member  additional 
fees  for  encountering  the  limiting  stock. 
The  UB  Cod  Fixed  Gear  sector  did  not 
l)roj)o.se  such  j)rovisious.  To  im])lement 
a  consistent  program  for  both  sectors, 
we  are  proposing  the  following 
re(]uirements  for  a  vessel  particii)ating 
in  an  approved  ])rogram  to  fish  without 
ACE. 

To  aid  in  identifying  these  trii)s,  a 
vessel  intending  to  utilize  this 
exemption  on  a  sector  trip  would  he 
nxpnred  to  submit  a  trip  start  hail 
identifying  the  tri])  as  one  that  will  fi.sh 
in  an  a])])roved  ])rogram  to  fish  with  no 
ACE  for  a  given  .stoi:k.  These  hail  re])orts 
would  hel])  us.  as  well  as  the  sector 
manager,  identify  a  tri])  fishing  under 
this  ])rovision  for  monitoring  ])ur])oses. 
Either  sector  may  akso  retjuire  its 
])artici])ating  ves.sels  to  submit  a  tri]) 
end  hail,  as  detailed  in  the  o])erations 
])lan. 

We  also  ])ro])o.se  to  allow  these  sectors 
to  catch  a  f/e  minimis  amount  of  the 
limiting  stock  (u])  to  100  Ih  (4.5.30  kg)), 
])rior  to  canceling  a  .sector's  ahilitv  to 
utilize  that  a])])roved  ])rogram.  The 
.sector  would  he  re(]uired  to  account  for 


any  amount  of  the  limiting  stock  that  is 
landed  and  therefore  would  need  to 
transfer  in  adilitional  ACE  by  the  end  of 
the  FY  to  cover  such  an  overage.  Once 
a  .sec:tor  reaches  the  f/e  minimis 
threshold  of  100  Ih  (45.30  kg),  the  .sector 
may  transfer  in  additional  ACE  and 
resume  normal  fishing  activity,  hut  mav 
not  attem])t  to  fish  under  this  ])rovi.sion 
for  the  remainder  of  this  FY. 

We  ])i'0])ose  to  re(]uire  100-])ercent 
A.SM  coverage  of  tri]),s  wishing  to  fish 
under  this  ])rovi.sion.  We  have 
significant  concern  with  a])])roving  a 
])rovision  to  allow  a  sector  to  fish 
without  ACE,  and  believe  that  100- 
])ercenl  ASM  coverage  would  he 
neces.sary  for  accurate  monitoring,  given 
the  very  low  2013  (]uota.s  for  some  of  the 
stocks.  Because  all  .sector  tri]).s  that 
currently  are  not  assigned  an  observer  or 
monitor  receive  a  calculated  di.scard  rate 
ha.sed  on  the  total  catch  from  that  tri]) 
and  actual  di.scards  from  monitored 
tri])s  in  the  same  area  with  the  same 
gear,  we  cannot  a])])ly  a  calculated 
discard  rate  for  the  limiting  stoi:k  or  the 
sector  could  automatically  exceed  its 
ACE  for  the  limiting  .stock  on  every  tri]). 
Requiring  100-])ercent  monitoring 
ensures  that  the  tri])  will  have  accurate 
di.scard  information. 

As  ex])lained  above,  we  have  received 
re(]uest.s  to  use  several  new  exem])tion.s 
when  only  an  observer  or  at-sea  monitor 
is  onboard,  and  are  ])ro])o.sing  to  require 
indu.stry-funded  monitoring  on  100 
])ercent  of  tri]).s  using  one  of  Ihe.se 
exem])tion.s  or  certain  other  ])ro])osed 
])rovisions,  di.scussed  in  Other  Sector 
ih'ovisions.  We  have  numerous  concerns 
with  the  im])act  of  additional 
monitoring  re(]uirements  on  existing 
re(]uired  monitoring  ])rogram.s.  We  are 
also  concerned  that  llie  cost  of  this 
monitoring  may  limit  the  benefit  of 
these  exem])tion.s  to  industry. 

First,  we  are  concerned  that  allowing 
trips  that  are  randomly  .selected  for 


federally-funded  NEFOP  or  ASM 
coverage  through  the  ])re-trip 
notification  .system  (PTNS)  to  use  one  of 
these  exem])tions/])rovi.sions  would 
provide  an  incentive  to  use  the 
exenq)tion/])rovision  on  this  trij).  This 
would  reduce  the  numher  of  observers/ 
monitors  available  to  cover  standard 
.sector  tri])s  (i.e..  tri]).s  not  utilizing  these 
exem])tion.s/])rovision.s).  If  fewer 
observers/ monitors  de])lov  on  standard 
.sector  tri]).s.  this  ])rovision  mav 
undermine  the  ability  to  meet  recjuired 
coverage  levels  on  standard  sector  tri])s, 
and  the  reliability  of  di.scard  rates 
calculated  for  unobserved  tri]).s. 

.Second,  since  tri])s  fishing  with  no 
ACE  of  a  limiting  stock  are  not 
re])re.sentative  of  standard  sector  tri])s, 
we  are  concerned  that  including  the 
data  from  this  ])rovi.sion  in  the  ])ool  of 
data  u.sed  to  calculate  discard  rates  for 
unoh.served  .standard  sector  tri]).s  would 
bias  discard  estimates.  To  address  this 
concern,  we  are  ])ro])osing  to  allow 
sectors  to  fish  with  no  ACE  of  a  limiting 
stock  only  if  an  indiustry-funded 
monitor  is  onboard  the  trip,  and  to 
])rohihit  a  sector  vessel  from  using  this 
])rovision  if  a  federally  funded  observer 
or  at-sea  monitor  is  onboard.  .Sectors 
fishing  with  no  ACE  of  a  limiting  stock 
would  therefore  he  recjuired  to  ])ay  for 
100  ])ercent  of  the  at-sea  cost  for  a 
monitor  on  100  ])ercent  this  ])rovision 
tri])s.  A  sector  ves.sel  wishing  to  u.se  this 
])rovision  would  not  call  into  PTN.S.  hut 
would  ])rovide  notification  through  a 
.se])arate  system,  to  ])revent  a  federally 
funded  ohserver/monitor  from  being 
assigiuid  to  the  tri]).  To  aid  in 
identifving  these  tri])s  for  monitoring 
])ur])o.‘;es.  we  would  recjuire  a  ves.sel 
utilizing  this  ])rovision  to  submit  tri]) 
.start  hail  iilentifying  the  tri])  as  one  that 
is  fishing  with  no  ACE  of  a  limiting 
stock. 

Third,  given  the  need  to  have 
additional  at-.sea  monitors  available  to 


cover  thnso  trijxs  and  tlio  administrativa 
(.o.sts  fo  NMI<S  ass()(;iat(!d  witli  induslrv- 
nu  (!d  monitors,  wo  aro  ooncornod  ' 
lliatl ()()-, „;r(;ont  monitorinj,  covorayo  for 

onoormorooffho.sooxompfi„„s/ 

piovKsions  could  provoni  us  from 
I)rovidiuf>  tho  r(U|uirod  rooulalorv 
ohsorv'or  or  ASM  co\'orago. 

11  apju'ovod,  wo  woiihl  monitor  tho 
inijiacts  of  n.shiug  with  no  ACK  of  a 
huiitiuH  stock  and  tho  a.ssociatod 
indu.strv-luudod  mouitoriuo  on  .stocks 
and  nupurod  monitoring  programs  Wo 
pmposo  to  rovoko  this  pnn  ision  during 
'»■  1  1 .  if  nocos.sarv.  to  miligato  anv 
iiogativo  impacts.  Foroxamplo.  if  wo 

nf >”  ‘lit!  mnnhor 
ASM  waivors  hoing  i.ssuod  to 
slaiufard  .soctor  trips  from  FY  2012  wo 
may  consider  revoking  those 
Hxomjition.s/provisions  to  docroa.so  tlio 
'imnhor  of  inonitors  hoing  doplovod  on 
cxomption/provision  trips  to  increase 
monitoring  f.ovorago  for  standard  soctor 

'Vo  specifically  nuiuost  comment  on 
ro(imnng  industry-fundod  monitoring 
oil  100  percent  of  trips  using  one  or 
more  of  those  oxompt ions/provisions 

i;;'' 

lx.  <il)lc  to  take  advantage  of  the 
oxomptions/provisions.  if  nujnirod  to 
pay  for  this  monitoring.  Wo  akso  ropm'st 
nnoking  this  exemption/ 
Piovision  during  tho  FY.  if  noco.s.sarv  to  ' 

mitigate  impacts.  ( 

Wo  have  significant  concern  with  ' 

approving  a  provision  to  allow  a  soctor  J 

"'I  ™  V  low  I 

201.1  quotas  for  .some  NE  mullispocios  ‘ 
•stocks.  W'o  roipio.st  comment  on  those  ' 
propo.sod  jirograms  to  fish  with  no  ACE.  " 
Inshora  (XIM  Ih-strictions 

Several  sectors  (with  the  exception  of  n 
the  Norfhea.st  Coastal  Communities  n 

Se(:tor.NEfS4.Port{:iycleCoinmunitv  r, 

Croundfi.sh  Sector,  and  the  Tri-State  '  u 
.Sector)  have  propo.sod  a  provision  to  p 

unit  and  more  accurately  document  a  ai 
i-ssel  s  behavior  when  fishing  in  what  h 

f.OM  Hioad  Stock  Area  (BSA).  or  the  ni 
area  to  the  west  of  70°  1  .'5'  W.  long.  A 
rip  that  IS  carrx'ing  an  ohser\’er  or  at-sea  (k 
monitor  would  remain  free  to  fish  (\ 

without  restriction.  As  proposed  under  T, 
in  nshore  COM  Restriction  provision,  t  „ 

nv.i.s.sel,snot(:arryinganoh.serveror  a„ 

Ht-.soa  monitor  and  fishes  anv  part  of  its  .s  , 
trip  in  the  C.OM  west  of  70°  i.i'  w.  long  p  j 
ho  ve.s.sel  would  be  prohibited  from  J 

fisinng  outsule  of  tbe  (iOM  USA.  Also  Zl 

It  a  \'essel  is  not  carrying  an  observ  er  or  dv\ 
|il-.sea  monitiir  and  fishes  anv  jiarl  of  its  re, 
trip  outside  the  (;OM  BSA.  this 
provision  would  jirohibit  a  vessel  from  cm 

OM  BSA.  I  he  sector  s  propo.sal 


K,„3,s 
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'  •  includes  a  requirement  for  a  ve.ssel  to 

■  in  I  win,, her  or  not  it  intends  to  fish 
n  tile  in.shore  COM  area  through  the 

"•■Pstarlhail.VVeareprovidin^sector 
'iiiniagorswithlheabilitvlo  monitor 
In.s  Jirovision  through  IheSector 
c  'Management  Module 

SIMM),  a  Web  site  where  we  currentiv 
1  'o\  nie  rosier,  trip,  di.scard.  and 
nb.sorver  information  to  sector  managers 
tt  approved,  final  declaration 

::.‘^‘l'!''™itswoul(lbeoutline(linthe 

mal  ru  e  and  included  in  each  ve.s.seFs 
1X)A.  We  iiropo.se  to  allow  a  sector  to 
nse  a  federally  funded  NEFOf^  ohsi'i  vm- 
.  m-  at-sea  monitor  on  the.se  trips  becau.se 
we  do  not  believe  will  create  bias  in 
(.overage  or  discard  estimates,  as  fishing 
I'nliayior  is  not  expected  to  change  as  a 
msult  of  this  Jirovision,  as  fishing 
inhayior  is  not  exjiecled  to  change  as  a 
result  of  this  jirovision. 

r  /-Sen  Monitoring  Proposals 

for  1-Y  201  ;i  each  sector  is  reijuired 
)  (  (weloj,  and  fund  an  A.SM  jirogram 

'""f  and  ajijiroved  bv 

NMKS.  In  the  event  that  a  jirojiosed  ' 
j  ASM  Jirogram  could  not  be  ajijiroved 
all  sectors  were  asked  to  incimie  an 
(ijilion  to  use  the  current  NMFS- 
I  ASM  Jirogram  as  a  hack-uji. 

•m  pidvisions  for 

•111  ASM  Jirogram  becau.se  the  sector 
ojiorale.s  as  a  jirivate  jiermil  bank  and 
yxjihcitly  jirohibils  fishing.  Sustainable 
biryesl  Sectors  1  and  ;i  have  jirojiosed 
lo  utilize  the  ASM  jirogram  that  we 
(  (ivelojied  and  used  for  FYs  2010-201 2 
We  jirojio.se  this  jirogram  for  the  i 

Snslainable  1  farvesl  Sectors  because  we  ‘ 
Odlieve  the  existing  jirogram  lo  be  ' 

(.•on.si.stent  with  goals  and  objectives  of  < 

monitoring,  and  with  regulatorv 
lequireiiieiits.  As  requested,  the 
reniaiiiing  l.i-,  sectors  stated  that  th(>v  ‘ 
would  u.se  the  NMFS-develojied  ASM  " 
J)rograni  in  the  event  that  we  did  not 

hlr  FY  2(11 2  Piogram  I 

We  jirojiose  to  ajijirove  the  ASM  !' 

imigrams  jirojio.sed  bv  the  CB  Cod  Fixed 
(aiar  Sector,  the  Northeast  Coastal  ' 
(dimnuiiities  Sector,  the  Port  Clvde  ‘  ' 

(dimnunily  (iroundfi.sh  Sector,  ami  the  o 

til'll  llim’  2 

llial  they  will:  (.onlracl  with  a  NMFS-  i 
ajijiroved  ASM  jirovider.  meet  th(' 

■;‘i;“;lf|“>''^  “ 

I  NS  for  random  .selection  of  nionilored  ! 
tnjis  and  notification  to  jiroviders.  In 
addition.  Ihe.se  jirojiosed  ASM  jirograms  .se, 
(l(.(ail  jirolocol.s  for  waivers,  incident  J„. 

rejiorling.  and  .safety  reijuiremenls.  We  ah 

lobeve  that  the  jirojio.sed  jirograms  an*  en 

‘^on.sistent  with  gcials  anil  l,b|iH:tive.s  of  a" 

moniloiiiig,  and  with  regulatorv  in, 

niquirenients.  ‘  , 


'  I  he  NEFS  2-1  .'1  (excluding  NEFS  4) 

■sli  «'ibmitted  similar  ASM  jirojio.sals. 

which  included  two  allernative.s.  The 
'  lirsl  alternative  included  a  “fixed 
(h-scard  rate  method,”  where  a  fixed 
< b.s(;ard  rate  would  be  ajijilied  to  each 

s  raluni  (sec-tor,  sliick.  gear  (:ouibination) 
K  tbe  year.andadju.sledas 

necessary  based  on  NEFOfJ  ob.sm  vc'r 
MS.  coverage,  and  no  ASM  coverage  would 
b(!  lequired.  I’he  second  jirojiosal  is  a 
>  JMcigram  that  would  meet  the  reciuiivd 
•s  coverage  levels,  as  well  as  ve.ssel  call-in 
i(:(juirenient.s  and  .selection  jirotocols 
-I- 

;e  .s\  stem  We  jirojio.se  to  denv  the  "fixed 
(Icscard  rate  method”  becaii.se  it  is  not 
ig  (.(ni.sistent  with  the  2009  J^eer  Review  of 
1  tlie  discard  rale  methodologv,  which 
recommended  continual  am'l  retroactive 
1  m-.s(yrson  ujidales  to  tlie  discard  rales 

Phi  asm 

and  NEF01>  jirograms.  Further,  the  2000 

(uir  Rcnmnv  rcH.cininieiulecl  revisiting 

the  methodology  after  at  least  :i  full 
years  of  data  are  collected.  Given  that 
'  ill  the  midst  of  their  third 

year  of  ojierations  (FY  2012).  it  i.s  too 
•scion  to  revisit  the  methodologv.  A 
review  of  the  cnmulative  di.scard 
methodology  is  jilanned  for  the 
•sinmiier/fall  of  201  :i.  At  that  time  we 
wil  reconsider  other  jio.ssible  methods 
(  I  doleriniiiing  di.scard.s.  The  "fixc'd 
descard  rate  method”  did  not  meet  the 
(.overage  rate  requirements  .sjiecifi,;(J  in 
the  regulations  at 

S(M8.«7a,)(l)(v](B)(.-y)(//).  Finallv.Ihe 
fiMic  (h.scard  rate  method”  did' not 
me  ude  a  jirojio.sed  ASM  jirogram  that 
addiessed  the  ASM  (ijierations 
requirements  at  S  (i4H. 07(b)(0). 
Gonscicjiiently,  we  jirojio.se  lo  deny  the 
lixed  di.scard  rate  method.” 

AQNr'  alternative  mirrors  the 

ASM  Jirograms  proposed  bv  other 
•sectors,  and  states  that  the  NEFS  2  :i 
and  5-1;,  will:  Contract  with  a  NMFS- 
ajijiroved  ASM  provider,  meet  the* 

'"Hi  utilize  the 
1  NS  lor  random  .selection  of  monitored 
bijys  and  notification  to  jiroviders.  In 
-HlciilKin,  these  jirojio.sed  ASM  jirograms 

pHtiiil  prcitocols  for  waivers,  incident 
lejiorting,  and  safely  requirements.  We 
tlKM-elore  jirojiose  to  ajijmive  Alternative 

n,  asm  lorNKKS  2!  Lnulr.-, ;r 

liciieve  the  jirojio.sed  Alternative  i.s 
'.'nn.sistent  with  goals  and  objectives  of 
monilonng  and  with  regulatorv 
nujiiirements. 

1  he  current  regulations  reijuire  a 
•sector  to  fund  its  ASM  jirogram 
l>nynining  in  FY2()i:,.  We  liojie  to  be 

;  !  !!'*'  ""'"•‘^Py’.s  transition  lo 

'  "  ""  .v  binding  Its  ASM  costs  through 
n  •short-term  jirogram  that  mitigates  the 
industry  s  costs  in  FY  201:,.  However 
the  jiorlion  of  indu.stry’s  ASM  costs  that 
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we  can  defray,  and  a  mechanism  for  this 
transitional  program,  an;  not  y(!t  setthul. 
Additional  information  on  funding  and 
implementation  of  A.SM  for  f’Y  2t)13 
will  1)(!  provided  at  a  future  date.  We  are 
working  on  a  solution  to  help  with  this 
transition  that  will  he  flexihle  and  help 
defray  the  indu.strv's  costs  to  the  extent 
we  arc;  able. 

Additional  Indiistrv-Fiindod  ASM 

'I  his  rule  ])ro])oses  several  exem])tions 
r(;{]uiring  observer  or  ASM  coverage. 
Additional  monitoring  coverage  for 
the.se  exemjjtions  and  j)rovisions  was 
not  included  in  any  P’Y  2013  operations 
plan;  however,  additional  coverage 
could  he  considered,  if  a  sector  requests 
an  industry-funded  ASM  program 
through  its  operations  iilans.  If 
approved,  any  additional  industry- 
funded  ASM  jdan  woidd  he 
implemented  through  an  amendment  to 
the  sector's  operations  ])lan. 

For  2013,  we  have  receiv(;d  recpiests 
to  use  several  new  ex(;mj)tions  when 
onlv  an  observer  or  at-sea  monitor  is 
onboard,  and  are  proi)osing  to  recpure 
indu.strv-funded  monitoring  on  100 
percent  of  trip  using  one  ofthe.se 
exenijjtions  or  certain  other  ])ro]K)sed 
provisions,  discu,s.sc;d  in  Other  .Sector 
Ih'ovisions.  We  have  numerous  concerns 
with  the  im])act  of  additional 
monitoring  recpiirements  on  exi.sting 
r(;(pnred  monitoring  ])rogram.s.  We  also 
are  concerned  that  the  cost  of  this 
monitoring  may  limit  the  l)(;nefit  of 
these  exemj)tion.s  to  industry. 

First,  we  are  concerned  that  allowing 
trips  that  are  randomly  selected  for 
federally-funded  NFFQP  or  A.SM 
cov(;rage  through  the  ])n;-trip 
notification  .system  (PTN.S)  to  use  one  of 
the.se  exemptions/provisions  would 
provide  an  incentive  to  use  the 
exemption/provision  on  this  trij).  This 


would  reduce  the  numher  of  observers/ 
monitors  available  to  cover  standard 
sector  tri]).s  (i.e.,  trips  not  utilizing  these 
exemptions/provisions).  If  fewer 
oh.servers/monitors  de])loy  on  standard 
sector  trips,  these;  exem])tions/ 

])rovi.sion.s  may  undermine  the  ability  to 
im;et  recpiired  cov(;rage  levels  on 
standard  s(;ctor  trips,  and  the  reliahilitv 
of  discard  rat(;s  calculated  for 
unoh.served  tri]).s. 

.Second,  since  trips  utilizing  th(;se 
exemption,s/])rovi.sions  are  not 
representative  of  standard  .sector  trips, 
we  an;  conc(;rned  that  including  the 
data  from  the.se  exemption.s/jjrovisions 
in  the  pool  of  data  u.sed  to  calculate 
discard  rates  for  unobserved  standard 
sector  trips  would  bias  discard 
e.stimates.  To  address  this  c{)ncern.  we 
are  pro])osing  to  allow  sectors  to  use  the 
exemptions/])rovi.sions  only  if  an 
indu.strv-funded  monitor  is  onboard  the 
tri]),  ami  to  prohibit  a  sector  vessel  from 
using  this  exemption/provision  if  a 
f(;derally  funded  ol).s(;rver  or  at-sea 
monitor  is  onboard.  .Sectors  using  this 
exem])tion/])rovi.sion  would  therefore  he 
recjuired  to  ])ay  for  100  j)erc(;nt  of  the  at- 
sea  cost  for  a  monitor  on  100  j)ercent 
these  (;x(;mption/])rovision  tri]).s.  A 
sector  ve.ss(;l  wishing  to  use;  this 
ex(;mi)tion/provision  would  not  call 
into  PTN.S,  hut  would  provide 
notification  through  a  se])arate  ,svst(;m. 
to  j)rev(;nt  a  lederally  funded  observer/ 
monitor  from  being  assigned  to  the  trip. 
To  aid  in  identifying  these;  trips  for 
monitoring  ])ur])o.se.s,  we;  would  re;fpnre; 
a  vessel  utilizing  this  exemption  te) 
sidemit  trij)  start  hail  ielentifying  the  tri]) 
iis  e)ne  that  use  the  e;xe;mption/ 
l)rovi.sion. 

Thirel,  given  the  ne;e;d  to  have 
aelelitieenal  at-se;a  monitors  available  te; 
cover  these  trii).s  anel  the;  aelministrative 
e:e)st.s  to  NMF.S  as.se)ciated  with  inelustry- 


funde;ei  me)nite)r.s,  we;  are;  concerne;el  that 
l()()-pere;e;nt  me)nitoring  e:ove;riige;  for  e)ne; 
e)r  meere  e)f  the;.se;  e;xe;mptie)ns/])re)visie)n.s 
e:e)idel  prevent  us  freem  j)re)vieling  the; 
re;e|inre:d  re;gidatorv  eehserver  eer  A.SM 
e:e)ve;rage;. 

If  a])prove;el,  we;  weeidel  me)nite)r  the 
impae:ts  e)f  this  e;xe;mj)tie)n/pre)vi,sie)n 
iinel  the;  asseeciateel  inelu.stry-iunele;el 
meenitoring  on  ste)e:ks  anel  reejinreel 
monitoring  pre)grams.  \\h;  preepeese  te) 
re;ve)ke  this  exe;mptie)n/])re)visie)n  eluring 
the;  FY,  if  ne;e;e;s.sarv.  te)  mitigate;  any 
ne;gative  imj)ae;t.s.  Feer  e;xam])le;.  if  we; 
were;  to  find  an  increase  in  the;  numl)e;r 
of  A.SM  waivers  being  issueel  to 
stemelard  .see:tor  trips  from  FY  2012.  we 
may  consider  revoking  the;se 
exemption.s/provisions  to  ele;e;r(;ase  the 
numher  e)f  me)nite)r.s  being  ele])loyeel  e)n 
exemi)tie)n/i)re)vision  trips  to  incrt;a.se 
monitoring  e:e)verage  for  standard  sector 
tri]).s. 

We  si)e;e:ifie:ally  re;que;.st  e.eemment  e)n 
reepnring  inelustrv-funde;el  monite)ring 
e)n  100  ])ercent  e)f  trips  using  e)ne  eer 
me)re  e)f  the.se  e;xe;m])tie)ns/pre)visions 
and  the;  ele;gree;  te)  whie;h  inelustrv  we)ulel 
he;  able  te)  take;  aelvantage;  e)f  the; 
e;xe;mption.s/])re)vi.sie)ns.  if  re;ejuire;el  te) 
]);iv  fe)r  this  me)nite)ring.  We;  alse)  re;e|ue;.st 
e;e)mme;nt  een  re;ve)king  this  e;xe;mptie)n/ 
preevisieni  during  the;  FY.  if  ne;e;e;.ssary  te) 
mitigate;  imj)ae:t.s. 

Approved  ASM  and  D.SM  Providers 

We;  puhli.she;el  a  ne)tie:e;  (78  FR  10130) 
on  Imhrmiry  13.  2013,  anne)une;ing 
;i|)prove;el  ])rovielers  fe)r  A.SM  anel  D.SM 
in  the;  NF  multi.sj)e;e;ie;.s  fi.sherv  fe)r  FY 
2013,  whiedi  inedueleel  ine;orre;ct 
a|)pre)\al  informatie)n.  Table  0  e:e)rre;e:tly 
inelie:ates  the  e:ompanie;.s  apjjroveel  to 
|)roviele  A.SM  anel  D.SM.  A  bulletin 
elate;el  FYhruarv  12.  2013.  was  j)rovieleel 
to  the  indu.strv  with  the  corre;e;t 
information. 


Table  6— Approved  Monitoring  Providers 


Provider  name 


A.I.S.,  Inc 


MRAG  Amer¬ 
icas. 


Atlantic  Catch 
Data,  Ltd. 


At-sea 

monitoring 

Dockside 

monitoring 

Address 

Phone 

Fax 

X 

X 

89  North  Water 

(508)  990-9054 

(508)  990-9055 

Street,  New 
Bedford,  MA 
02747. 

X 

X 

65  Eastern 

(978)  768-3880 

(978)  768-3878 

Ave.,  Unit 

B2C,  Essex, 
MA  01929. 

X 

X 

99  Wyse  Road, 

(902)  422-4745 

(902)  422-9780 

Suite  815, 
Dartmouth, 
Nova  Scotia, 
CANADA 

B3A  4S5. 

Web  site 


WWW.  aisobservers.  com 


WWW.  mragamericas.  com 


www.atlanticcatchdata.ca 


f 
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Table  6— Approved  Monitoring  Providers— Continued 


Provider  name 

At-sea 

monitoring 

Dockside 

monitoring 

Address 

Phone 

Fax 

Web  site 

East  West 
Technical 
Services,  LLC. 

X 

34  Batterson 
Drive,  New 
Britain,  CT 
06053. 

(860)  223-51 65 

(860)  223-6005 

www.ewts.com 

Withdrawing  a  Sector  Exemption  In- 
Season 

I’reviously,  we  liave  nilaiiied  the  right 
to  revoke  several  exemptions  in-season 
if  a  sector  is  not  meeting  certain 
reipiinanents.  To  date,  we  liave  not  used 
this  autliority.  hnt  are  proposing  a 
prociiss  for  revoking  a  sector  exemption. 
A  .sector  exemption  may  he  revoked  if 
we  determine  tliat  it  jeopardiziis 
management  measures  or  rehuilding 
efforts,  results  in  nnfore.seen  negative 
im|)acts  on  other  managed  fish  stocks, 
habitat,  or  |)rot(M:tiKl  re.sources.  causijs 
enforcement  concerns,  or  if  catch  from 
tri|)s  utilizing  tin;  exemption  cannot 
properly  la;  monitoretl.  At  that  time,  we 
will  weigh  the  need  to  revoke  the 
exemption  as  (piickly  as  ])o.ssil)le  to 
priivent  conservation  or  management 
objectives  from  hiniig  nndermin(;d  with 
the  niicessity  or  |)ractical)ility  of.  or 
public  interest  in.  a  delav  to  nuxiive 
comimmts. 

Sec:tor  EA 

In  or(l(!r  to  comply  with  NfiPA.  om; 
liA  was  jiHipared  encompassing  all  18 
operations  plans.  The  sector  EA  is  tienul 
from  the  Environmental  Impact 
.Statement  (EkS)  jirepared  for 
Amendment  Ki.  The  EA  examin(;s  the 
biological,  economic,  and  social  impacts 
nniipie  to  each  sector’s  proposed 
op(!rations.  including  reipiested 
exemptions,  and  jirovides  a  cumulative 
effects  analysis  (CEA)  that  adilnxs.ses  the 
combined  impact  of  the  direct  and 
indirect  effects  of  ap])roving  all 
propo.sed  sector  operations  jilans.  The 
summary  findings  of  the  EA  conclude 
that  each  sector  would  ])rodnce  similar 
eflects  that  have  non-significant 
im|)acts.  Visit  http:// 

WWW. iv<’iil(itions.^()v  lo  view  the  EA 
jirepariul  for  the  18  .sectors  that  this  rule 
propo,s(!s  to  approve. 

(lassiiication 

'I’he  Administrative  Procedure  Act  (.'i 
l)..S.C.  .').'i8)  nuinires  advance  notici;  of 
rulemaking  and  opportunity  for  |)ul)lic 
comment.  Due  to  inuixpected  changes  in 
stock  status,  the  (ionncil  riKpiired 
additional  time  to  (hUermine  stock 
allocations  for  FY  2018.  which  delayed 
onr  ability  to  pnj.sent  this  to  the  public. 
We  are  jiroviding  a  1.1-day  comment 


period  for  this  rule.  A  longer  comment 
period  would  bi;  impracticabh!  and 
c;ontrarv  to  the  public  interest  since  we 
must  |)ni)lish  a  final  rule  prior  to  tlu; 
start  of  FY  2018  on  May  1  to  laiable 
sectors  to  fish.  A  ve.ssel  enrolhul  in  a 
sector  may  not  fish  in  FY  2018  unless 
its  sectors'  operations  plan  is  a])])roved. 

If  the  final  rule  is  not  ])ublish(!d  prior  to 
May  1,  the  permits  enrolled  in  siictors 
must  either  stoj)  fishing  until  their 
operations  ])lan  is  ajiproved,  or  elect  to 
fish  in  the  common  |)ool  for  the  entiretv 
of  FY  2018.  Both  of  these  options  would 
have  luigative  impacts  for  the  permits 
enrolled  in  the  sectors.  Delaying  the 
impleimmtation  beyond  May  1, 2018. 
would  result  in  an  unnecessarv 
economic  loss  to  tin;  .s(;ctor  nunnhers 
because  vessels  would  h(!  pnnented 
from  fishing  in  a  month  when  si;ctor 
ve.ssels  lamhul  a])i)roximatelv  10 
])(!rcent  of  .several  allocations,  including 
(83  cod  (!a,st  and  (85  winter  flounder. 
Finallv.  without  a  sixunless  transition 
hetw(!en  FY  2012  and  2018.  a  delay 
would  ri!(|uir(!  s(!ctor  viissids  to  nmiove 
gear  that  complies  with  an  exemiition. 
and  redejiloy  the  gear  once  tin;  final  rule 
is  effective.  Taking  these  additional 
tri])s  would  reiiuire  additional  fuel  and 
staffing  when  catch  may  not  he  landed. 

Pursuant  to  section  8b4(h)(l  )(A)  of  the 
Magnu.son-.Stevens  Fi.sherv 
(ion.servation  and  Management  Act 
(Magnuson-.Stevens  Act),  the  NMF.S 
Assistant  Administrator  has  determined 
that  this  ])ro]K)sed  ride  is  consistent 
with  the  NE  Multis])ecies  FMP,  otlnn’ 
])rovisions  of  the  Magnuson-.Stevens 
Act.  and  other  a|)])licahle  law.  suhjiict  to 
further  consideration  after  ])uhlic 
comment. 

This  action  is  ex(!m|)t  from  reviinv 
und(!r  Execntivi!  Order  (E’.O.)  1280(). 

The  Regulatory  Flexibility  Act  (RFA). 

.1  lj..S.(’,.  ()01-()12,  re(|uires  agencies  to 
a.sse.ss  the  (jconomic  impacts  of  their 
propo.sed  regulations  on  small  imtititis. 
The  objective  of  the  RFA  is  to  consid(;r 
th(!  im|)act.s  of  a  rulemaking  on  small 
(mtities,  and  tin;  cajiacitv  oftho.se 
aflected  by  regidations  to  luxir  the  dircjct 
and  indirect  costs  of  regulation.  .Size 
standards  have  been  established  for  all 
for-j)rofit  economic  activities  or 
industries  in  the  North  American 
Industry  (Classification  .System.  The  .S15A 


(hdines  a  small  business  in  the 
commiM'cial  fishing  and  recreational 
fishing  sector,  as  a  firm  with  r(!ceipts 
(gross  r(!venu(!.s)  of  u])  to  .S4  million.  Tlu; 
.Small  Business  Act  didines  affiliation 
as:  Affiliation  may  arise  among  two  or 
more  ])ersons  with  an  identity  of 
interest.  Individuals  or  firms  that  have 
idimtical  or  substantially  identical 
business  or  economic  interests  (such  as 
family  members,  individuals  or  firms 
with  common  investments,  or  firms  that 
are  economically  de])endent  through 
contractual  or  other  relationships)  may 
he  treatful  as  one  party  with  such 
int(!r(;st.s  aggregated  (18  (CFK  121.108(1)). 

An  Initial  Regulatorv  Flexihilitv 
Analysis  (IRFA)  has  been  ])re])ared,  as 
re(]nir(!(l  hv  s(K:tion  (>08  of  the  RFA.  The 
Final  Regulatory  Flexihilitv  Analysis 
(FRFA)  will  he  ])re])ared  after  the 
comment  period  fortius  jiroposed  rule, 
and  will  la;  ])uhlished  with  the  final 
rule.  The  IRl'A  dciscrihes  the  (H;onomic 
impact  that  this  ])ro])osed  rule,  if 
adopted,  would  have  on  small  entities. 
Th(^  IRFA  consists  of  this  si.'ction.  the 
SUMMARY  section  of  the  preamble  of  this 
jiroposed  rule,  and  the  EA  ])re])ared  for 
this  action.  A  descrijilion  of  the  action, 
why  it  is  being  considered,  and  the  legal 
basis  for  this  action  are  contained  in  the 
])r(;amhle  to  this  projio.sed  rule  and  in 
Sections  1.0,  2.(1,  and  8.0  of  the  EA 
])re]iar(!(l  for  this  action,  and  is  not 
repeated  here.  A  summary  of  the 
analysis  follows.  A  copy  of  this  analysis 
is  available  from  NMF.S  (see 
ADDRESSES). 

This  action  will  likely  affect 
approximately  808  ownership  entities, 
which  r(;pre.sent.s  the  number  of  entities 
we  expect  to  enroll  in  sectors  that  have 
riKiuestiid  exemptions.  A  total  of  801 
ownershi])  entities  would  h(!  considered 
a  small  entity,  ha.sed  on  the  definition 
as  stated  above.  The  economic  iinjiact 
resulting  from  this  action  on  the.sii  small 
entities  is  jiositive,  sinci;  the  action,  if 
implemented,  would  provide  additional 
o])erational  flexibility  to  ve.ssels 
jiarticipating  in  NE  multisp(;ci(;.s  sectors 
for  FY  2018.  In  addition,  this  action 
would  further  mitigate  negative  impacts 
from  the  implementation  of  Amendment 
10,  F\V  44,  and  F\V  4.1.  and  ujicoming 
F\V  48.  and  FVV  10,  which  have  placed 
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additional  elTort  restrictions  on  the  NE 
nuiltis])e{:ies  fleet. 

Descrijition  of  I  he  Reasons  Why  Action 
hy  Agency  Is  Being  (^onsidenul 

The  flexihilitv  afidrded  sectors 
inchidtis  exemptions  from  certain 
sp(!cified  regnlations  as  well  as  the 
ahility  to  rtHiuest  additional  (!xem])tions. 
Sec;tor  memhers  no  longrn'  hav(!  NE 
multis])eci(;s  catch  limited  hy  DAS 
allocations  and  arc;  instead  limited  hv 
their  available  A(;E.  In  this  manner,  the 
economic  incentive  changes  from 
maximizing  tlu;  value  of  throughjrut  of 
all  species  on  a  DA.S  to  maximizing  the 
value  of  the  sector  A(’,E,  which  ])laces  a 
irremium  on  timing  landings  to  market 
conditions,  as  well  as  changes  in  the 
.selectivity  and  conprosition  of  species 
landed  on  fishing  trijis.  Further 
descri])tion  of  the  purj)o.s(!  and  need  for 
the  jnoposed  action  is  contained  in 
.Section  2.0  of  the  EA  jrnprared  for  this 
action. 

.Sector  measures  were  intended  to 
provide  a  mechanism  for  v(!.ssels  to  |)ool 
harvesting  resources  and  consolidate 
operations  in  fewer  vcissels.  if  desired, 
and  to  provide  a  mechanism  for 
capacitv  reduction  through 
consolidation.  Reasons  why  fewer 
v(!s.sel.s  fished  in  FY  2011.  in 
comparison  to  EY  2010.  may  hi;  related 
to  owners  with  mnltipli!  v(!ssels  fishing 
fewer  vesscds.  It  is  also  likely  that  some 
ves.sels  that  have  not  landed  NE 
mnltispecies  have  received  revenue 
from  leasing  their  NE  mnltispecies 
allocation  or  have  been  fishing  in  oth(;r 
fisheries.  Fewer  vessels  are  activcdv 
fishing  for,  and  landing,  regulated 
specdes  and  ocean  iront,  with  10  percent 
of  the  fishing  vessels  earning  more  than 
half  of  the  revenues  from  such  stocks 
since  2005,  thus  seemingly  continuing  a 
trend  of  consolidation  in  the  fishery. 
However,  this  trend  began  before  the 
im])lementation  and  expansion  of  the 
sector  ju'ogram,  and  ha.sed  on  limited 
data  available  to  date,  the  trend  is  not 
significantly  out  of  ])roportion  to  FYs 
])rior  to  the  expansion  of  sector 
management  hy  Anumdment  10. 

The  Objectives  and  Legal  Basis  for  the 
Proposed  Action 

The  objective  of  the  ])roposed  ac:tion 
is  to  authorize  the  operations  of  18 
.sectors  in  l‘’Y  2013.  and  to  allow  the 
himefits  of  .sector  o])(!rations  to  accrue  to 
permits  enrol l(;d  in  .sectors  and  the  New 
England  comimmities  where  they  dock 
and  land.  The  legal  basis  for  the 
jrroposed  action  is  the  NE  Multisjrecies 
FMP  and  jrromulgating  regulations  at 
§048.87. 


Estimate  of  the  Number  of  Small 
Entities 

The  .SBA  size  standard  for  comm(!rc;ial 
fishing  entities  (North  American 
Industry  (dassification  .Svstem  code 
1141 1 1 )  is  .S4  million  in  annual  sales. 
.Section  3  of  the  .Small  Busimiss  Act 
defines  affiliation  as;  Affiliation  mav 
arise  among  two  or  more  irersons  with 
an  identity  of  inteuist.  Individuals  or 
firms  that  have  identical  or  siihstantiallv 
identical  business  or  economic  interests 
(such  as  family  memhers,  individuals  or 
firms  with  common  investments,  or 
firms  that  are  economically  depimdent 
through  contractual  or  other 
relationshi])s]  may  he  treated  as  one 
party  with  such  intere.sts  aggregated  (13 
CER  121.103(1)).  We  have  recentlv 
worked  to  identify  ownership 
affiliations,  and  incorporated  that  data 
into  this  analysis;  consecpiently,  this 
analysis  may  differ  from  analysis 
conducted  in  pnwious  vears.  Although 
work  to  more  accurately  identify 
ownershi])  affiliations  is  ongoing;  for  the 
])nrposes  of  this  analysis,  ownership 
entities  are  defined  as  an  association  of 
fishing  permits  held  hy  common 
ownership  personnel  as  listed  on  ])ermit 
application  documentation.  Only 
irermitswith  identical  ownership 
])ersonnel  are  categorized  as  an 
ownership  entity.  The  maxinunn 
lunnhiM'  of  entities  that  could  ht;  affected 
hy  th(!  pro])Osed  (!xemptions  is  ex])ected 
to  hi!  approximately  303  ownershi]) 
entities  (301  ijualifying  as  small 
entities) — the  numl)er  of  entities 
anticipateil  to  enroll  in  the  18  sectors 
that  have  submitted  an  operations  i)lan 
for  FY  2013.  .Since  individuals  may 
withdraw  from  a  sector  at  any  time  prior 
to  the  beginning  of  FY  2013.  the  ninnher 
of  permits  ])articipating  in  .sectors  on 
May  1. 2013,  and  the  resulting  sector 
AC.’E  allocations,  are  likely  to  change. 
Additionally,  new  permit  holders  who 
ac(|uire  their  permits  through  an 
ownership  change  that  occurred  after 
December  1,  2012,  may  enroll  their 
permit  in  a  sector  or  change  the  j)ermit’.s 
sector  affiliation  through  April  30,  2013. 

Reporting,  Recordkeeping  and  Other 
(Compliance  Reipiireinenls 

This  ju'opo.sed  rule  contains  no 
collection-of-information  reijnirement 
subject  to  the  Rajierwork  Reduction  Act. 
The  proposed  action  redncixs  reporting 
requirements  com])ared  to  the  no-action 
alternativi!.  Exemptions  implemented 
through  this  action  would  he 
documented  in  a  EOA  issued  to  each 
ve.ssel  participating  in  an  ap])roved 
sector.  The  exemj)tion.s  from  the  20-day 
.s|)awning  block  and  the  120-day  gillnet 
block  would  reduce  the  rej)orting 


. . .  '  - - 

burden  for  ownershi])  entities  with  I 

.sector  vessels,  because  exem])tions  from  | 

the.se  requirements  eliminate  the  need  I 

to  re])ort  the  blocks  to  thi!  NMF.S  | 

Interactive  Voice  Re.s])on.se  system.  | 

Ownershi])  entities  that  include  anv 
.sector  vessels  receiving  an  exem])tion 
from  the  gillnet  limit  (iq)  to  150  nets) 
would  also  he  exem])t  from  current 
tagging  re(]nirement.s.  and  would 
instead  he  required  to  tag  gillnets  with 
one  tag  ])er  net.  (]om])liance  with  the 
tagging  re(]uirement  would  not 
necessarily  re(]uire  ownershi])  entities 
with  sector  vessels  to  i)urchase 
additional  net  tags,  as  each  ves.sel  is 
already  issued  u])  to  150  tags.  However, 
ownershi])  entities  with  .sector  vessels 
that  have  not  ])reviously  ])urcha.sed  the 
maximum  numher  of  gillnet  tags  may 
find  it  necessary  to  ])iircha.se  additional 
tags  to  com])ly  with  this  re(]uirement  at 
a  cost  of  .$1 .20  ])er  tag. 

The  exem])tion  to  allow  a  ve.ssel  to 
haul  another  vessel's  gillnet  would 
re(]uire  each  ownershi])  entitv  to  tag  all 
gear  it  is  authorized  to  haul.  Becau.se  of 
the  existing  150-tag  limit,  no  additional 
tags  could  hi!  ])urcha.sed. 

The  i!xem])lion  from  the  limit  on  the 
ninnher  of  hooks  does  not  involve 
re])orting  requirements,  hut  mav  residt 
in  increased  costs  for  hooks  and  rigging 
(groundline,  gangions,  anchors)  if  a 
ownershi])  entity  choo.ses  to  increa.se  the 
amount  of  gear  fished,  (lircle  hooks  of 
the  legal  minimum  size  (12/0)  cost 
about  .SO. 10  each  without  rigging. 

The  (iOM  .Sink  (hllnet  exem])tion 
does  not  involve  additional  re])orting 
requirements.  However,  to  fully  utilize 
this  exem])tion.  ownershi])  entities  with 
sector  vessels  would  need  to  ])nrcha.se 
O-inch  (15.2-cm)  mesh  gillnet  nets.  At 
the  time  this  IRFA  was  ])re])ared,  no 
cost  information  was  available  for  a  0- 
inch  (15.2-cm)  mesh  gillnet  ])anel. 

However,  the  cost  of  a  0.5-inch  (10.5- 
cm)  mesh  300-ft  (91.4-m)  gillnet  ])anel, 
com])lete  with  floats  and  hreak-awav 
links,  is  estimated  at  .S310.  The  quantity 
of  0-inch  (15.2-cm)  mesh  gillnets 
])urcha.sed  hv  a  ves.sel  to  ])artici])ate  in 
this  ])rogram  would  de])end  on  the 
ves.sel’s  gillnet  designation  (a  Day 
gillnet  ve.ssel  would  have  a  15()-net 
limit)  and  tlie  ])erceived  economic 
benefits  of  utilizing  the  exem])tion. 
which  may  he  ha.sed  on  market 
conditions. 

In  order  to  utilize  the  exem])tion  from 
the  minimnm  trawl  mesh  size  to  target 
redfish.  an  ownershi])  entity  would 
need  to  ])urchase  or  utilize  a  codend  of 
small  mesh.  At  the  time  this  IRFA  was 
])re])ared.  no  cost  information  was 
available  for  a  4.5-inch  (11.43-cm)  mesh 
codend.  The  ])urchase  of  a  4.5-inch 
(11.43-cm)  mesh  codend  would  de])end 
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on  a  ownership  entities  perceived 
economic  benefit  t)i  utilizing  tlie 
e.xeinption.  which  may  l)e  based  on 
market  conditions. 

Rxempting  sectors  Iroin  the 
n!(]uir(!ment  to  submit  a  daily  catch 
niport  for  all  vcissels  participating  in  the 
(^A  I  Hook  (Jear  Haddock  SAP  will  not 
change  the  r(!])orting  burden  of 
individual  participating  ownershi]) 
entities,  as  ves.scils  would  merely  change 
the  n!cipi(int  of  their  current  daily 
report. 

Other  exmnjjtions  proposed  in  this 
action  involve  no  additional  reporting 
nuiuiriMnents.  .Sector  reporting  and 
recordkeeping  regulations  do  m)t 
(ixempt  ])articipants  from  .state  and 
Federal  rejjorting  and  nicordkeeping. 
hut  are  mandated  above  and  beyond 
current  state  and  Federal  retinirements. 

A  full  list  of  t;ompliance.  recorriing.  and 
recordkeeping  re(|uirements  can  he 
found  in  the  final  rules  implementing 
Amendment  18.  each  approx'ed  FY  2012 
.sector  operations  plan,  and  in  the  draft 
k'Y  2t)13  .sector  operations  plans. 

Duplication,  Overlap  or  (lontlict  With 
Other  Federal  Rules 

The  propos(!(l  action  is  authorized  by 
till!  regulations  implementing  the  NF 
Multis])(!cies  k'MF.  It  does  not  duplicatr;. 
overlap,  or  conflict  with  otlun'  Federal 
rides. 

Alternatives  Which  Minimize  Any 
Significant  Fconomic  Impact  of 
Proposed  Action  on  Small  Kntities 

The  pro])os(!d  action  would  create  a 
positive  economic  impact  for  the 
particijiating  ownership  entities  that 
include  sector  ves.sels  because  it  would 
mitigate  the  imiiacts  from  restrictive 
management  measures  implemented 
under  NF  Multis|)ecies  FMF.  Little 
(inantitative  data  on  the  precise 
economic  impacts  to  individual 
ownershij)  entities  is  available.  The 
20 J 1  Final  Uaport  on  thv  Paiiorinanra  of 
tho  l^orthoast  MnItispociHS  (\’F 
innllisporiosl  Fishnrv  IMav  2()1()-April 
201 1 1  (coj)ies  are  available  from  NMF.S. 
see  ADDRESSES)  documents  that  all 
measures  of  gross  nominal  revenue  per 
trip  and  per  day  absent  in  2011  were 
higher  for  the  average  sector  vessel  than 
in  2010.  and  lower  for  the  average 
common  pool  ve.ssel  than  in  2t)10. 
except  for  average  revenue  per  dav  on 
a  gronndfish  trip  for  vessels  under  30' 
in  length  and  for  vessels  7.1'  and  above. 
However,  the  report  sti]ndates  that  this 
comparison  is  not  u.seful  for  evaluating 
the  relative  performance  of  DA.S  and 
sector-ha.sed  management  because  of 
fundamental  differeiu:es  between  the.se 
groujis  of  ves.sels,  which  were  not 
accounted  for  in  the  analv.ses. 


Accordingly,  (piantitative  analvsis  of  the 
impacts  of  sector  operations  plans  is 
still  limited.  NMf’.S  anticijiates  that  by 
switching  from  effort  controls  of  the 
common  jiool  regime  to  operating  under 
a  sector  AHF.  sector  memlxas  will  have 
a  greater  opportuidty  to  remain 
economically  viable  while  adjusting  to 
changing  economic  and  fishing 
conditions.  Thus,  tin;  jirojio.sed  action 
jirovides  hmiefits  to  sector  members  that 
they  would  not  have  under  the  No 
Action  Alternative. 

Fconomic  Impacts  on  Small  Fntilies 
Resulting  From  Proposed  Action 

The  FhS  for  Amendment  18  compares 
economic  impacts  of  .sector  vessels  with 
common  pool  vessels  and  analyzes  costs 
and  benefits  of  the  universal 
exem])tions.  The  final  ride  for  the 
apjiroval  of  the  FY  2810  sector 
operations  plans  and  contracts  {7.1  FR 
18113.  April  9.  2010)  and  its 
accompanying  FAs  di.scus.sed  the 
(iconomic  impacts  of  the  exenpitions 
reipiested  hv  sectors  that  year.  The  final 
rule  for  the  sujiiilemental  sector  rule  (7.1 
FR  80720.  December  23.  2010)  and  its 
accomjianving  sn])])lemental  FA 
discn.ssed  the  impacts  of  additional 
exenijitions  reiinested  by  sectors.  The 
final  rule  for  the  approval  of  the  FY 
201 1  .sector  ojierations  jilans  and 
contracts  (78  FR  23078.  April  2.1.  2t)ll) 
and  its  accompanying  FA  discus.sed  the 
economic  impacts  of  the  exeinjitions 
reipiested  by  .sectors  that  year.  The  final 
rule  for  the  a])])ro\  al  of  the  FY  2012 
sector  ojierations  plans  and  contracts 
(77  FR  28129.  May  2.  2t)12)  and  its 
accompanying  FA  discussed  the 
economic  impacts  of  the  exemptions 
reipiested  by  sectors  that  year. 

The  FA  prepared  for  this  rule 
evaluates  the  impacts  of  eac.h  exemption 
individually  relative  to  the  no-action 
alternative  (i.e..  no  sectors  are 
approved),  and  the  exemptions  may  he 
ap])roved  or  ilisa|)proveil  individually 
or  as  a  grou]).  3'he  impacts  associated 
with  the  implementation  of  each  of  the 
exemptions  ])ro]K)seil  in  this  rule  are 
analyzed  as  if  each  exemption  would  he 
imjilementeil  for  all  sectors;  however, 
each  exemption  will  only  he 
im])lementeil  for  the  sector(s)  which 
requested  that  exenqition. 

Increa.seil  “operational  flexihilitv" 
generally  has  positive  iinjiacts  on 
human  communities  as  sectors  and  their 
a.ssociateil  exemptions  grant  fishermen 
some  measure  of  increa.seil  o])eralional 
flexibility.  By  removing  the  limitations 
on  vessel  effort  (amount  of  gear  used, 
number  of  days  declared  out  of  fi.sherv. 
tri])  limits  and  area  closures)  sectors 
help  create  a  more  sinqilifieil  regulatory 
environment.  This  simplified  regulatory 


environment  grants  fishers  greater 
control  over  how.  when,  and  where  they 
fish,  without  working  under 
increasingly  conqilex  fishing  regulations 
with  higher  risk  of  inadvertently 
violating  one  of  the  many  regulations. 
The  increased  control  granted  by  the 
sectors  anil  their  a.ssociateil  exemptions 
may  also  allow  fishermen  to  maximize 
the  ex-ves.sel  pric.e  of  landings  by  timing 
them  based  on  the  market.  Generally, 
increa.seil  o])erational  flexibility  can 
result  in  reduced  costs  and/or  increased 
revenues.  All  exemptions  contained  in 
the  ])ropo.seil  FY  2013  sector  ojierations 
jilans  are  exjiecteil  to  generate  jiositive 
.social  and  economic  effects  for  sector 
members  and  jiorts.  In  general,  jirofits 
can  he  increaseil  by  increasing  revenues 
or  decreasing  costs.  Similarly,  jirofits 
decrease  when  revenues  decline  or  co.sts 
rise.  The  following  discussion 
concentrates  on  cost  and  revenues  in 
order  to  focus  on  the  mechanism  hv 
which  Jirofits  are  exjiecteil  to  change 
due  to  the  exemjitions  granted  hv  this 
action. 

F\(nn})tion  From  llm  Ilav  (nllnol  120- 
Dav  Flock  Out  of  the  Fishery 

Fxisting  regulations  require  that 
ves.sels  using  gillnet  gear  remove  all 
gillnet  gear  from  the  water  for  120  days 
jier  year.  Under  an  outjiut-control 
management  system,  this  tyjie  of  injiiit 
control  is  unnecessarv.  Manv  affected 
ownershiji  entities  have  jiurchaseil 
additional  vessels  in  order  to  he  able  to 
fish  continuously.  The  exemjition  from 
the  120-ilav  block  allows  sector 
members  to  reduce  costs  hv  retiring  the 
reduniiant  ve.ssel.  Furthermore,  this 
exemjition  mav  allow  ownershiji 
entities  with  sector  vessels  to  take 
advantage  of  other  exemjitions,  such  as 
the  exemjition  from  the  UB  Seasonal 
(diisure  in  May  and  jiortions  of  the 
UOM  Rolling  Closure  Areas. 

Exemption  From  the  20-Dav  Spawning 
Block  Out  of  the  Fishery 

Fxemption  from  the  20-ilay  sjiawning 
block  would  imjirove  ojierational 
nexihility  by  allowing  jiarticijiants  to 
match  trij)  jilanning  decisions  to 
environmental  and  economic 
conditions.  'I’he  increased  ojierational 
llexihility  may  result  in  higher  revenues 
(imjiroveil  timing  of  delivery  to  market) 
or  lower  costs  for  jiarticijiating 
ownershiji  entities. 

Exemption  From  the  Prohibition  on  a 
Vessel  Hauling  Another  Vessels’  Gillnet 
Gear 

This  community  fixed-gear  exemjition 
would  allow  sector  vessels  in  the  Day 
gillnet  category  to  share  gillnet  gear. 
This  exemjition  would  reduce  tlie  total 
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amount  of  guar  tliat  would  havo  to  ho 
purchasud.  maiutaiuod.  and  tuudod  hy 
ownorsld])  outitios  jjartioipatiug  iu 
s(u:tors,  rosidtiug  in  lower  costs  ami 
possibly  lower  amount  ot  gear  iislied. 

H\(;nu)iion  Fioni  tha  Limiidtion  o)7  the 
Niimbar  of  (hllnets  Thai  May  Be  Ihniled 
on  (iB  When  Fishing  Under  n  NF 
yhdtisi)(u:ies/Monkfish  DAS 

This  exemption  would  increase 
operational  flexibility  by  allowing  a 
sector  vessel  to  haul  its  monkfish 
gilinets  and  NE  imdtispecies  gillnets  on 
the  same  trij).  This  exemiition  may 
reduce  exists  for  those  ownership 
entities  jiarticipating  in  a  sector. 

Exemption  From  the  Lindtntion  on  the 
Number  of  Hooks  That  May  Be  hished 
This  exemption  would  increase 
operational  flexibility  by  allowing 
oiierators  to  adapt  to  environmental  and 
economic  conditions.  This  exemption 
may  result  in  higher  revenues  or 
reduced  costs. 


Exemption  Erom  the  Beqnirement  I  ha 
the  Sector  Manager  Snhmit  Daily  Catch 
BepoHsfor  the  CA  /  Hook  Hear  Haddock 
SAP 

Eliminating  the  daily  catch  repoiting 
hy  sec.tor  managers  would  reduce  the 
administrative  hnrden  on  the  .sector 
managers.  The  reiiorting  hnrden  ot 
individual  jiarticipating  vessels  nimains 
unchanged.  In  addition  to  reducing 
administrative  hnrden.  this  exemption 
may  result  in  slightly  lower  ojieratmg 
costs  for  .sectors. 

Exemption  Erom  the  Beqnirement  To 
Pow  er  a  VMS  While  at  the  Dock 


Exemption  From  DAS  Leasing  Program 
Umgth  and  llorsejnnver  Bestrictions 

This  exemjition  would  ini;rease 
ojierational  tlexihility  hy  allowing 
particijiating  sector  members  to  dejiOy 
fishing  gear  according  to  ojierational 
and  market  needs.  The  increased 
ojierational  flexihility  is  likely  to  result 
in  either  higher  revenues  or  lower  costs 
for  particijiating  ownershiji  entitie.s. 
Because  DAS  are  no  longer  reejmred 
while  fishing  for  NE  nndtisjieiaes. 
ownership  entities  with  ves.sels 
jiarticijiating  in  other  fisheries  (‘-■ff-' 
monkfish)  which  require  the  use  of  DAS 
are  likely  to  he  jiositively  imjiacted  liy 
this  exemjition. 

Exemption  From  Prohibition  oj 
Discarding  Legal-Size  Allocated  Species 
Sector  vessels  are  required  to  retain 
legal-size  nnmarketahle  fish,  which 
must  he  stored  on  the  vessel  while  at 
sea.  This  reijuirement  may  i.reate  unsafe 
work  conditions  and  reduce  safety  at 
sea.  In  addition,  sector  vessels  must 
determine  a  method  of  disjiosal  for 
landed  unmarketahle  fish.  An 
exemjition  from  this  regulation  would 
allow  sector  vessels  to  discard 
nnmarketahle  fish,  therein'  enahlmg 
ownershiji  entities  that  include  .sector 
vessels  to  increase  flexihility,  improve 
safety  conditions  at  sea,  and  reduce 
costs  associated  with  disjiosing  of  the 
landed  nnmarketahle  lish. 


Maintaining  a  VMS  signal  while  at  the 
dock,  or  tied  to  a  mooring,  requires 
constant  jiower  he  delivered  to  the 
vessel  or  constant  use  of  onboard 
generators.  This  exemjition  will  reduce 
the  ojierating  costs  for  fishing 
ojierations  and  would  result  in  some 
imjiroved  jirofitahility. 

Exemption  From  DSM  Beqnirements  foi 
Handgear  A-Permitted  Sector  Vessels, 
Vessels  Fishing  West  of  72° iUf  W  Long., 
and  Vessels  on  Monkfish  DAS  U  hen 
Using  lO-lnch  l25.4-cnd  or  Greater  Mesh 
in  the  Monkfish  Sl'MA 


Exemption  Erom  the  (i.5-lnch  fUl,^y-Gnd 
Minimum  Mesh  Size  Beqnirement  for 
Trawl  Nets 

This  exemjition  would  allow  sector 
vessels  to  use  codends  below  the 
mininunn  me.sh  size  to  target  redfish.  io 
take  advantage  of  this  exemjition. 
Jiarticijiating  ownershiji  entities  would 
need  to  jinrchase  a  net  tiehnv  the 
inch  (Ki.fi-cm)  minimum  size;  however, 
this  gear  change  would  he  voluntary  and 
the  gear  would  he  ailojited  only  if  the 
ownershiji  entities  anticijiated  positive 
returns  from  the  switch.  The 
could  increase  the  ojierational  flexibility 
of  ownershiji  entities  with  sector  ves.sels 
and  could  increase  revenues  of  sector 
fishermen  if  they  are  aide  to  increase  the 
catch  rate  of  redfish. 

Exemption  From  the  Prohibition  on  a 
Vessel  Hanling  Another  Vessel's  Hook 
Gear 


EW  4ri  revised  DSM  reijnirements  ami  j 
stijndated  that  sectors  must  comply 
with  anv  DSM  jirograni  sjiecified  hy 
NMES  in  EY  2013.  This  exemjition 
would  reduce  the  regulatory  exist  and 
hnrden  of  anv  DSM  (.overage  level  above 
zero.  'Fhe  vess(ds  (jnal dying  for  these 
exeinjitions  generally  are  the  smallest 
ojierations,  or  have  the  smallest  amount 
of  NE  imdtisjiecies  catch,  and  so  would 
otherwi.se  he  disjirojiortionately 
hnrdened  cximjiared  to  larger  ojierations. 

Exemption  From  the  Prohibition  on 
Fishing  Inside  and  Outside  the  CA  I 
Hook  Gear  Haddock  SAP  While  on  the 
Same  Trip 

EW  4()A  estahlished  the  CA  I  Hook 
Ciear  Haddock  SAP.  Midtisjiecies 
vessels  fishing  on  a  triji  within  this  SAl 
are  prohihited  from  dejiloying  fishing 
gear  outside  of  the  SAP  on  the  saimi  triji 
when  they  are  declared  into  the  SAl  . 
This  exemjition  would  increa.se 
ojierational  flexihility  by  allowing  sector 
vessels  to  fi.sh  both  inside  and  outside 
the  SAP  on  the  same  triji.  This 
exemjition  would  ledmx;  (xists  tci 
ownershiji  entities  hy  reducing  the 
amount  of  travel  time  to  haul  gear  m  the 
SAP  and  in  other  areas. 


This  exemjition  would  reduce  the 
total  amount  of  gear  that  would  have  to 
be  jiiirchased  and  maintained  by 
Jiarticijiating  sector  members,  resulting 
in  lower  exists  and  a  jiossible  reduction 
in  total  gear  fished. 

Exemption  Erom  the  Beqnirement  To 
Declare  Intent  To  Eish  in  the  Eastern 
U.S.. ^Canada  SAP  and  the  C/\  11 
Yellowtail  Elonnder/I laddock  SAP  Prim 
to  Leaving  the  Dock 


Midtisjiecies  ve.ssels  are  curre.ntly 
required  to  declare  that  they  will  he 
fishing  in  the  Eastern  II.S./CA  Haddock 
SAP  or  the  CA  11  Yellowtail  Elounder/ 
Haddock  SAP  jirior  to  leaving  the  (look. 
The  requested  exemjition  would  redmxi 
the  admini.strative  hnrden  of  declaring 
intent  to  fish  and  increase  ojierational 
flexihility  hy  allowing  the  vessel  to 
make  trip  jiianning  decisions  while  at- 
sea.  This  exemption  could  redmxi  exists 
to  ownershiji  entitie.s  hy  reducing  the 
amount  of  travel  time  for  vessels  to  fish 
in  the  SAP  without  first  returning  to 
jiort. 

Exemption  From  the  Limit  on  the 
Number  of  Nets  for  Day  Gillnet  Vessels 

This  exemjition  would  increase 
ojierational  flexihility  hy  allowing 
Jiarticijiating  sector  inemhers  to  deji Uiy 
fishing  gear  acxxirding  to  ojierational 
and  m.irket  needs.  The  increased 
flexihility  is  likely  to  result  m  higher 
revenues  or  lower  exists  for  particijiating 
ownershiji  entities. 
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(j'C)M  Sink  Gilinni  Hxamption  (May.  and 
lannaiy  Tln(>n<>h  April) 

This  lixoiuption  would  allow  sector 
ineinl)ers  to  use  (i-iuch  (1.5.2-ciu)  mesh 
gilluets  ill  the  (iOM  KMA  iii  May.  2013 
and  Irom  jaiiuarv  1.  2014,  througli  April 
30,  2014.  This  exemption  will  allow 
parti(:i|)ating  owuershi])  entities  with 
sector  vessels  to  retain  more  (iOM 
haddock  and  increase  revenues.  To  take 
advantage  of  this  exemption, 
particijiating  ownershi])  entities  would 
need  to  purcliase  (i-incli  (l.'^.2-cm)  mesh 
gillnets:  however,  this  gear  change 
would  he  vohmtarv  and  the  gear  would 
he  adopted  onlv  if  the  ownership 
entities  anticipated  positive  returns 
from  the  switch.  In  FY  2011. 82.7 
jiercent  of  the  available  COM  haddock 
A("E  was  not  caught. 

Exainption  I-'roin  tha  Trawl  Gaar 
Ihuiniivinents  in  tha  I'. S. /Canada 
Manatianwnl  Araa 

This  exemption  would  allow  the  use 
of  any  NE  mnltis])ecies  trawl  gear, 
rather  than  approved  conservation 
gears,  provided  the  gear  conforms  to 
regulatory  recjuirements  for  using  trawl 
gear  to  fish  for  NE  midtisjiecies  in  the 
(IB  RMA.  'I’his  exemption  would  result 
in  greater  ojierational  flexibility  to 
participating  ownersldj)  entities  with 
.sector  vessels.  This  increased 
operational  Ilexihility  may  translate  into 
lower  costs  if  owinaship  entities  can 
nuluce  the  amount  of  gear,  effort  or  type 
of  gear  necessarv  to  catch  NE 
nndtispecies  in  the  ll.S./danada 
Managcmient  Ania. 

Exainption  From  Saasomd  Hastriction 
for  tha  Eastarn  I LS. /Canada  Haddock 
SAP 

The  Ea.stern  ll.S./danada  Haddock 
SAI’  was  implemented  by  F\V  40A  in 
2004  to  i)rovide  an  o|)portimity  to  target 
haddock.  In  2000.  F\V  42  shortened  the 
season  of  this  SAl’  to  August  1  through 
D(M:eml)(!r  31  to  reduce  cod  catch.  For 
owiKjrshij)  entities  that  include  sector 
V(!ssel.s,  the  SAP  jirovides  acc(!ss  to  the 
northern  tip  of  dA  11.  which  mav 
incn;a.se  haddock  catch  and  revenue  for 
fishermen. 

Exemption  From  Seasonal  Restriction 
for  the  CA  II  Yellowtail  Flounder/ 
Haddock  SAP 

The  dA  II  Yellowtail  Flounder/ 
Haddock  SAB  was  implement(!d  hv 
Amendment  13  in  2004  to  |)rovide  an 
opportunity  to  tai-get  yellowtail  fiounder 
in  dA  II.  In  2005.  F\V  40B  shortcnnul  the 
season  of  this  .SAB  to  )idv  1  through 


D(!cemher  31  to  nuluce  interference  with 
spawning  ycdlowtail  llounder. 
Amendnnmt  Iti  further  riivised  this  SAB 
to  allow  participating  vessels  to  target 
haddock  from  August  1  through  )auuarv 
31.  'I'his  exemption  would  increase  a 
sector’s  operational  fkjxihility  ami 
(dficimicy  by  allowing  the  op])ortunitv 
to  fish  year-round  in  the  .SAB  area.  It 
could  allow  for  a  greater  catch  of 
haddock  and  incnsised  revemuis  for 
fishermen. 

Prohibition  on  Fishiny  in  the  SNF/MA 
Winter  Flounder  Stock  Area  With 
Winter  Flounder  Onboard 

Amendment  10  ])rohihited  all  NE 
multispecies  ve.ssels  from  fishing  for, 
])os.se.ssing.  or  landing  ,SNE/MA  winter 
flounder  048.85(b)(0)(v)(F)].  However, 
a  ve.ssel  may  fish  for  other  species  in  the 
.SNE/MA  winter  flounder  stock  area  but 
can  onlv  transit  the  .SNE/MA  wint(!r 
noimder  stock  area  with  dOM  or  (IB 
winter  flounder  on  board  the  ves.sel. 

This  exemption  would  allow  a  ves.sel  to 
fish  in  the  .SNE/MA  wint(;r  flounder 
stock  area  after  retaining  (lOM  or  (IB 
winter  llounder,  when  an  obsia  ver  is  on 
board.  By  increasing  operational 
flexibility  this  extmiption  would  likely 
increa.se  the  expected  profits  of  sector 
fi.sh(!rm(!u. 

Prohibition  on  Combining  Sm(dl-Mesh 
Exempted  Fisheiy  and  Sector  Trips 

Exemjjtcul  fisheries  allow  a  vessel  to 
fish  for  spiicific  species,  such  as  whiting 
or  north(!rn  shrimp,  in  designated  areas 
using  mesh  sizes  smaller  than  the 
minimum  mesh  size  allowed  in  each 
regulated  mesh  area.  This  exemjdion 
wovdd  increase  a  .sector’s  operational 
flexibility  and  efficiency  by  allowing  the 
o])])ortunity  to  combine  a  sector  trip 
with  a  trij)  into  an  exemjited  fishery.  It 
could  allow  for  a  greater  catch  of  both 
allocatcul  and  non-allocated  stocks  and 
incr(;ased  nivenues  for  fishermen. 

Sampling  Exemption 

This  (!X(Mnption  would  allow  sector 
v(;.ssel.s  to  t(!m])orarily  retain  NE 
multispecies  below  tlu;  minimum  size  to 
colhict  sci(!utific  information.  This 
excanption  is  largcdy  adnnnistrative.  hut 
the  findings  from  this  research  could 
ultimatidy  contribute  to  stock 
a.ssessment  or  other  fislun  ies  scitjuce 
and  could  In;  usiul  to  im|)rove  the  lundth 
and  i)roductivity  of  fish  stocks. 


Exemption  From  DSM  Reejnirements  for 
Jig  Vessels 

F\Y  45  revised  D.SM  r(!(|uirement.s  and 
stipulated  that  s(!ctor.s  must  com])lv 
with  any  D.SM  program  specified  by 
NMFS  in  FY  2013.  This  ex(!m])tion 
would  rtuluce  the  riigulatory  cost  and 
burden  of  any  D.SM  coverage  level  above 
zero.  The  ownershi])  entities  with 
vessels  (]ualiiying  for  these  exem])tions 
generally  are  the  smallest  operations,  or 
iiave  the  smallest  amount  of  NE 
multispecies  catch,  and  .so  would 
otherwi.se  be  disprojjortionately 
burdened  compared  to  larger  operations. 

Other  Significant  Alternatives 

Amendment  10  allowed  each  sector  to 
submit  an  o])eration.s  ])lan,  including 
.s])ecific  exemi)tion  requests  and  other 
fishing  provisions.  The  j)urpose  and 
need  of  this  action  is  to  facilitate  the 
implementation  of  the  FY  2013  sector 
o])erations  ])lans  and  a.ssociated 
exemptions.  Therefore,  we  can  only 
pro])o.se  to  a])])rove,  partially  a])prove, 
or  deny  what  the  sectors  have  pro])osed. 

There  were  several  exem])tion.s 
recjuested  by  the  .sectors  for  FY  2013 
that  the  regulations  implemented  by 
Amendment  10  jn'ohibited  NMF.S  from 
considering.  NMF.S  also  received 
recjuests  for  exemi)tion.s  that  NMf’.S 
previously  disapju'oved  in  FYs  2010, 
2011  or  2012;  however,  no  new  data  or 
information  has  become  available  that 
would  convince  NMF.S  to  rec:on.sider  the 
l)reviou.slv  di.sa])])roved  exem])tion.s 
further  in  FY  201 3. 

Some  sectors  pro])o.sed  additional 
])rovi.sions  as  ])art  is  its  o])erations 
j)lans.  Like  the  exemptions  highlighted 
above,  these  ])rovi.sion.s  may  provide 
additional  operational  Ilexihility  and 
may  generate  ])ositive  social  and 
economic  effects  for  sector  members  and 
ports.  The  following  di.scussion 
concentrates  on  cost  and  revenues  in 
order  to  focus  on  the  mechanism  by 
which  jnofits  are  ex])ected  to  change 
due  to  the  j)rovi.sion.s  a])])roved  hv  this 
action. 

Fishing  With  No  ACE 

Two  sectors  have  recpiested  a])i)roval 
to  continue  fishing  operations  despite 
having  used  its  entire  A(IE  for  at  least 
one  allocated  stock.  This  provision 
would  ])rovide  the  two  recjue.sting 
sectors  with  additional  o])erational 
Ilexihility  and  could  j)otential  laml  a 
greater  proportion  of  their  A(IE  ami 
other  non-target  stocks,  such  as 
monkfish,  dogfish,  and  skates. 
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Most  .sectors  have  also  included  a 
provision  to  limit  and  more  accnratelv 
docnment  a  vessel’s  behavior  when 
iishing  in  the  (iOM  Broad  Stock  Area 
(B.SA).  A  sectors  u.sagc!  ol  this  jirovision 
is  voluntary,  and  is  not  exjuicted  to 
snhstantially  change  fishing  Ixdiavior. 
ll.sage  of  this  provision  is  expected  to 
hav(;  negligible  effects  on  mo.st 
ownership  entities:  however,  there  is 


the  ]K)tential  for  a  decrea.se  in  flexihilitv 
for  somi!  ve.s.sels  that  would  fish  on 
Georges  Bank  and  then  the  Gulf  of 
Maine  on  the  same  trip.  However,  the 
analysis  indicates  that  this  would  affect 
vmy  few  ownership  entities. 

R(!gulations  under  the  Magnnson- 
Stevens  Act  re(]iiir(;  publication  of  this 
notification  to  jirovide  intiaested  partie; 
the  o|)])ortunity  to  comment  on 
proposed  .sector  o|i(!ration.s  plans  and 
TAG  allocations. 


Authority;  Hi  ll.S.t',.  1801  al  sisj. 

Dated:  March  11. 2018. 

Alan  1).  Rise'iihoover, 

Director.  Otficc  oj  Siisloinohle  Fisheries. 
Perfonning  the  l•'lln(:lions  and  Diitii's  of  the 
Deputy  Assistant  Adininistrutor  for 
liegidatorv  Programs.  \’ation(d  Mcaine 
Fisheries  Service. 

|I•■K  Doc  2l)i:{-n.')‘l7a  Filed  il-Ci-IS:  «:4.S  am] 
BILLING  CODE  3510-22-P 
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Notices  F(;(l(!riil  Rej>ish;r 

Yol.  7H.  No.  .50 
'I'lnirsdiiy,  Marcli  14.  20 Kl 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ot  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

(Docket  No.  FSIS-2013-0012] 

Codex  Alimentarius  Commission: 
Codex  Committee  on  Pesticide 
Residues  (CCPR) 

agency:  Office  of  tlu;  Under  Secretary 
for  Food  Safety.  lISf3A. 

ACTION:  Notice  of  public  ineetin<>  and 
reciuest  for  comments. 

SUMMARY:  'file  Office  of  the  Under 
Secretary  for  Food  Safety.  U.S. 
I)(;partm(!nt  of  Agriculture  (US13A).  and 
tlie  U.S.  Fnyironmental  Frotriction 
Agmicy  (FFA)  are  sponsoring  a  pnlilic 
imretiiig  on  Marcli  2«.  2013.  The 
ohjectiye  of  tlie  public  meeting  is  to 
proyide  information  and  receiye  public 
comments  on  agenda  items  and  draft 
Uniterf  States  positions  that  will  be 
discussed  at  the  T.^tli  Session  of  the 
(',odex  Uommittee  on  Festicidr;  Residues 
(CCl’R)  of  the  ('odex  Alimentarius 
Uommission  (Codex),  wliich  take  place 
in  Beijing.  People's  Repulilic  of  China, 
May  0-13.  2013.  The  Under  Secretary 
for  Food  Safety  and  tlie  Enyironmental 
Protection  Agency  recognize  the 
importance  of  proyiding  interested 
parties  the  opportunity  to  obtain 
background  information  on  the  T.'ith 
.session  of  C.CPR  and  to  address  items  on 
the  agenda. 

DATES:  The  public  meeting  is  .scheduled 
for  Tliursday,  March  28.  2013  from 
1:00-4:00  p.ni. 

ADDRESSES:  The  public  meeting  will 
take  place  at  Fnyironmental  Protection 
Agency.  Room  S-7100,  fine  I’otoniac 
Yard  South:  2777  Soutli  faystal  Driyi;. 
Arlington,  VA,  22202.  Documents 
relatcid  to  the  4.'ith  Scission  of  (X]1^R  will 
be  accessilile  yia  tlie  World  Wide  Web 
at  the  following  address:  http:// 
www’.codtiXdlininnidrhis.oro/nuidlings- 
I'dpoiis/dn/. 


l,ois  Rossi,  U.S.  Delegate  to  the  4.'ith 
.session  of  the  CCl’R.  the  Fnyironmentid 
Protection  Agency  and  the  U.S. 
Department  of  Agriculture  inyite 
interested  parties  to  submit  their 
comments  electronically  to  the 
following  email  address: 

Rossi. ]A)is@di)d.oo\’. 

(Jdll  In  \hnnl)or: 

If  you  wisli  to  jiarlicijiate  in  the 
public  meeting  for  the  4.'ith  se.ssion  of 
the  (XiPR  by  conference  call,  please  use 
the  call  in  numbers  and  participant 
codes  listed  lielow: 

I  h^itod  Stcitos  Cdll  in  Nuinbar:  l-8()(i- 
299-3188. 

Intorndtiondl  Cdll  in  Nninbnr:  1— 7()(i- 
7.'i8-1822. 

Pdi'ticipdnt  Coda:  7()33().'i(j4()3. 

Por  Pint  bar  Informotion  About  tha 
45th  Passion  of  tha  CCPR  Contort:  Lois 
Rossi.  Director.  Regi.stration  Diyision, 
Office  of  Pesticide  Programs,  U.S. 
Fnyironmental  Protection  Agency,  Ariel 
Rios  Building,  1290  Pennsylyania 
Ayenue  NW..  Washington,  DU  2041)0, 
Tel:  (703)  30.'j-.')447,  Fax:  (703)  30.')- 
()920;  Fmail:  Rossi. Lois@apd.<’o\'. 

Por  Port  bar  Informotion  About  tha 
Public  Maating  Contort:  Doreen  Uhen- 
Moulec.  U..S.  Uodex  Office.  1400 
Independ(!nc:e  AyeiiiU!  SW.,  Room  4801, 
Washington.  DU  202.'')0.  Tel:  (202)  20.'')- 
7700.  Fax:  (202)  720-31  .'57.  Fmail: 
Doraan.Chan-XIoular<(i!fsis. usdd.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Ck)d(!x  Alimentarius  (fkxlex)  was 
(established  in  1903  by  two  United 
Nations  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO). 
Througli  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
deyeloped  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  goy(!rnments.  Uodex 
seeks  to  protect  the  health  of  consumers 
and  ensun;  fair  practices  in  tlu;  food 
trade. 

The  (]odex  (iommittei;  on  Pesticiih; 
Residu(;s  is  res|)onsible  for  e.stablishing 
maximum  limits  for  pesticide  residues 
in  .s|)(;cific  food  items  or  in  groups  of 
food:  e.stahlishing  maximum  limits  for 
piisticide  nisidues  in  certain  animal 
feeding  stuffs  moying  in  international 
trade  where  this  is  justified  for  reasons 
of  protection  of  human  health: 
preparing  priority  lists  of  ])e.sticides  for 
eyaluation  by  the  joint  FAO/WHO 


M(;eting  on  Pesticide  Residiuis  (jMPR); 
considering  methods  of  .sampling  and 
analysis  for  the  determination  of 
pi;slicide  residiuis  in  food  and  feed; 
considering  other  matters  in  relation  to 
the  .safety  of  food  and  feed  containing 
pesticide  residues;  and  (istahlishing 
maximum  limits  for  enyironmental  and 
industrial  contaminants  showing 
chemical  or  other  similarity  to 
pesticides,  in  si)ecific  food  items  or 
groups  of  food. 

rhe  (Jommittee  is  ho.st(;d  by  (diina. 

Issues  To  Ra  Disrussad  at  tha  Public 
Maating 

The  following  items  on  the  Agenda 
for  the  45th  Stission  of  UUPR  will  be; 
discussed  during  the  ])ublic  nu;eting: 

•  Matt(;rs  r(;ferred  to  the  committee  by 
tlu;  (u)dex  Alinu;ntariu.s  (kimmission 
and  other  suhsidiary  bodies 

•  Matl(;r.s  of  infer(;.st  arising  from  FAO 
and  WHO 

•  Matt(;r.s  of  inter(;.st  arising  from  other 
international  organizations 

•  Report  on  items  of  g(;iu;ral 
consid(;ration  hy  the  2012  loint  FAO/ 
WHO  M(;eting  on  Pesticide  Re.sidu(;.s 
(jMPR) 

•  R(;port  on  2012  jMPR  r(;.spon.s(;.s  to 
.sj)(;cific  conc(;rn.s  rai.sed  by  (XIPR 

•  Draft  and  ])ropo.s(;d  draft  maximum 
r(;.sidue  limits  (MRLs)  for  Pesticid(;.s  in 
Food  and  F(;ed  at  Steps  7  and  4 

•  Discussion  pa])eron  ])rincipl(;.s  and 
guidance  for  the  use  of  the  concept  of 
proportionality  to  estimate  maximum 
r(;,sidue  limits  for  p(;sticid(;.s 

•  Di.scussion  j)a])er  on  the  reyiew  of  the 
commodity  grou|).s  in  the  dataha.se  for 
maximum  residue  limits  for 
pesticides  to  d(;termine  the  need  for 
r(;yision  of  rel(;yant  grouj)  MRLs 
(n;yised  fruit  commodity  groipis  of 
the  Ulassification  of  Foods  and 
Animal  Fe(;ds) 

•  Draft  reyision  of  the  Ulassification  of 
Food  and  Animal  F(;(;ds  at  .Step  7: 
Salartad  vagatobla  ronunoditv  groups 

•  Pro])o.sed  draft  reyision  of  tlu; 
Ulassification  of  Foods  and  Animal 
F(;eds  at  Sl(;p  4:  Other  salartad 
ronunoditv  groups 

•  Pro])osed  draft  Table  2 — Fxam])les  of 
s(;h;ction  of  r(;pre.sentatiye 
commoditi(;.s  for  sel(;cted  y(;g(;table 
commodily  groups  (Item  7a)  and  other 
seh;ct(;d  commodity  grouj)s  (Item  7b) 
(for  inclusion  in  the  Principles  and 
(uiidance  for  the  .Sel(;ction  of 
Re])ri;.sentatiye  U.ommodities  for  the 
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Extrapolation  of  Maximum  Rosiduo 
Idmits  for  Resticidos  to  (lommodily 
(;ron|)s)  at  Stop  4 

•  Discussion  Raj)!!!'  on  guidance!  to 
facilitate  the  ostahlisluuout  of  MREs 
for  |)o.stici(los  for  minor  crops  and 
speicialty  cro])s 

•  Discussion  paper  on  performance 
criteria  for  suitability  assessnuiut  of 
methods  of  analysis  for  pesticide 
residues 

•  Revision  of  the  Risk  Analysis 
Rrinciples  ap])li(!d  hy  the  Codex 
Committee  e)n  Resticide  Residues 

•  Estahlishment  of  Ce)(h!X  Rriority  Lists 
of  Resticides 

•  Other  Business  and  Future  work 
Each  issue  listed  will  he  fully 

(l(!scril)e(l  in  doemmiuts  distrihiitefl,  or 
to  he  (listrihnted,  hy  the  Secretariat  prior 
to  the  Meeting.  Members  of  the  ])nhlic 
may  acce.ss  or  recpie.st  co])ies  of  these 
documents  (see  ADDRESSES). 

Public  Meeting 

At  the  March  28.  2013.  public; 
meeting,  draft  II.S.  ])ositions  on  the 
agenda  itcans  will  he  desc:rihed  and 
discussed,  and  attendees  will  have  the 
opportnnitv  to  ])ose  (jiKistions  and  offer 
commciuts.  Written  comments  may  he 
offered  at  the  nuuiting  or  sent  to  Lois 
Rossi,  IJ.S.  Delcigate  for  the  4.5th  session 
of  the  CCRR  (see  ADDRESSES).  Written 
comments  should  .state  that  thev  relate 
to  activities  of  the  45th  .session  of  the 
CCRR. 

Additional  Pnblic  Notification 

Rnhlic  awarenciss  of  all  scigments  of 
rulemaking  and  policy  developmcint  is 
im])ortant.  Con.secjuently.  in  an  effort  to 
ensure!  that  minorities,  women,  and 
|)(!r.sons  with  disabilities  arc!  aware  of 
this  nc)tic;e,  ESIS  will  announce  it  on¬ 
line!  through  the  FSIS  Web  page  loc;atc!cl 
at  http://\v\v\\’. fsis.nsda.gov/regnlations/ 
2()l)(i_Notices_Inde\/ .  FSIS  also  will 
make  copies  of  this  Federal  Register 
puhlic:ation  available  through  the  FSIS 
Constituent  Update,  whic:h  is  used  to 
provide  information  rc!garcling  F.SLS 
polic:ic!S,  prc)c:c!durc!.s,  rc!gulation.s. 

Federal  Register  nc)tic;c!.s,  FSIS  j)id)lic: 
mc!C!ting.s,  rc!c:all.s.  and  other  typc!s  of 
information  that  c:c)idcl  affc:c;t  or  would 
he  of  interest  to  c:onstituc!nts  and 
stakeholders.  The  njjclate  is 
c:onnnimic;ated  via  List.sc!rv,  a  freu! 
c!lc!c:tronic  mail  snhsc.ription  .sc!rvic;e  for 
indn.stry,  trade  and  farm  gron])s, 
c.onsnmer  intc!rc!st  groups,  allied  health 
l)rc))essional.s,  and  other  individuals 
who  have  asked  to  he  inc;lnclc!ci.  The 
update  is  available  on  the  P’.SLS  Wed) 
])age.  Through  the  Listserv  and  Wc!h 
page,  FSLS  is  able  to  provide 
information  to  a  mnc:h  broader  and  more 
diverse  auclic!nc:c!.  In  addition,  FSIS 


offers  an  c!mail  .snbsc:ription  .service 
whic;h  provides  automatic;  and 
customized  ac;c;c!.s.s  to  .sc!lc!c;tc!cl  food 
safety  news  and  information.  This 
sc!rvic;c!  is  available  at  http:// 
i\'\v\\’.fsis.nsda.gov/ne\vs_and_events/ 
ennnl  snbscription/ .  Oi)tions  range  from 
rc!c;alls  to  c!X])C)rt  information  to 
rc!gnlations,  clirc!c;tivc!.s  and  nc)tic;c!.s. 
Customers  c;an  add  or  delete 
subsc;riptions  themselves  and  have  the 
option  to  password  protc!c:t  their 
ac;c;onnt. 

Done!  at  Washington.  !)(',  on;  March  8, 

2013. 

Mary  Frances  I.nwe, 

I  '..S’.  Manager  for  Codex  Alimentarins. 

|FR  Doc.  2(n:)-()r)«40  Filed  ,3-i:t-13;  8:4.')  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

New  Mexico  Collaborative  Forest 
Restoration  Program  Technical 
Advisory  Panel 

AGENCY;  Forc!St  Sc!rvic;c!,  USD  A. 

ACTION:  Notic.e  of  mcieting. 

SUMMARY;  The  New  Mc!xic;c) 

Collaborative  Forci.st  Restoration 
Rrogram  Tc!c:hnic;al  Advisory  Ranel  will 
meet  in  Albucinercpie,  New  Mc!xic:c).  The 
Ranel  is  mecitingas  aiithorizcul  under 
the  (iomnnmity  Forcist  RcLstoration  Ac;t 
(Title  \n.  Rub.  L.  l()()-35)3)  and  in 
c:c)mplianc;e  with  the  Federal  Advisory 
Committee  Ac;t.  The  ])nrposc!  of  the 
meeting  is  to  provide  rc!c;c)mmc!nclations 
to  the  Rc!gic)nal  P’orcister,  U.SDA  ForcLst 
Sc!rvic;e  Southwestern  Rc!gic)n,  on  which 
applic;ation.s  submitted  in  response  to 
the  Collaborative  Forcist  Restoration 
Rrogram  Recpiest  For  Applications  best 
mc!et  the  j)rogram  ohjec;tive.s. 

DATES:  The  meeting  will  be  held  April 
22-28,  2013.  beginning  at  1():()()  a.m.  on 
Monday,  A])ril  22  and  ending  at 
aj)j)roximately  4:00  p.m.  on  P’riday, 

April  28. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Rlac:c!  Albnc|nc!rcjuc!/Uptown, 
8901  Arvada  Avennc!  NE.,  Albnciuercine. 
NM  87110,  (505)  872-9000.  Writtem 
c:c)mnic!nt.s  should  bc!  sent  to  Waltc!r 
Dunn,  Cc)c)i)c!rativc!  and  International 
Forestry,  USD  A  P’orest  Servic:e,  333 
Broadway  SE.,  Albnciuercine,  NM  87102. 
Commemts  mav  also  be  sent  via  email  to 
\vdnnn@fs.fed.ns.  or  via  fac:,simile  to 
Walter  Dnnn  at  (505)  842-3185. 

All  c;ommc!nt.s,  inc:lucling  names  and 
addres.ses  when  providcul,  are  plac:c!d  in 
the  rc!c:c)rcl  and  are  available  for  pnblic: 
in,spc!c:tion  and  c:c)])ying.  The  public:  may 
in.spc!c:t  c:c)mnu!nls  rec:eivc!cl  at  the 


Cooperative  and  International  P’orestry 
.Staff,  U.SDA  Forest  Sc!rvic:c!,  333 
Broadway  SE.,  Albnciuercine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Dnnn,  Assistant  Dcisignatcicl 
Federal  Offic;ial.  (505)  842-3425, 
(kioperative  and  Intccrnational  P’orestry. 
USDA  Forest  .Sc!rvic;c!.  333  Broadwav 
SP].,  Albnciuer  cine,  NM  87102. 

Individuals  who  use 
lelc!c:c)mmnnic:ation  clc!vic:c!.s  for  the  deaf 
('I’DD)  may  c:all  the  P’ecleral  Information 
Relay  .Sc!rvic;e  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m., 
liastern  .Standard  Time,  Monday 
through  P'riclay. 

SUPPLEMENTARY  INFORMATION:  The 
mc!C!ting  is  open  to  the  public.  Ranel 
clisc:n.ssion  is  limited  to  Ranel  mernbeers 
and  Forest  .Servic;e  staff.  Rrojec;t 
proponents  may  rcLspond  to  cpiestions  of 
c:larific;atic)n  from  Ranel  members  or 
Forcist  .Sc!rvic:c!  staff.  Rersons  who  wish 
to  bring  Collaborative  Forcist  Restoration 
Rrogram  grant  applic:atic)n  review 
matter  s  to  thc!  attention  of  the  Ranel  mav 
file  written  statc!mc!nt.s  with  the  Ranel 
staff  hc!ic)rc!  or  after'  the  meriting.  Rnhlic: 
input  scissions  will  be  providcrl  and 
individuals  who  snhmitted  written 
.statements  prior  to  the  public;  input 
scissions  will  have  the  opportunity  to 
addrciss  the  Rancil  at  those!  scissions. 

lliitcri;  laiuiiirv  14.  2013. 

(nll)i!rl  Ziipcicla, 
ttepatv  Itegionat  Forester. 

|FK  Doc.  2(n;c-(),")‘)31  Filed  a-KI-i:);  8:4.')  iinil 
BILLING  CODE  3410-11-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY;  United  States  Commission  on 
Civil  Rights. 

ACTION:  Notic;e  of  business  meciting  and 
bricifing. 


DATE  AND  TIME:  Fridav,  Marc;h  22.  2013; 
9:00  a.m.  E.ST. 

place:  1331  Rennsylvania  Ave.  NW.. 
.Suite  1150.  Washington,  DC  20425. 
MEETING  AGENDA  —9:00  a.m. 

I.  Approval  of  Agenda 

II.  (ionsideration  of  Rnhlic:  Relcia.se  of  the 

transc:ript  for  the  Angn.st  2012 
Immigration  Briefing 

III.  Adjourn  Meriting 

BRIEFING  AGENDA  — 9:30  a.m.-12:30  p.m. 
This  briefing  is  open  to  the  public:, 
d'opic::  Reconciling  Non- 
Discrimination  Principles  with  Civil 
Liberties 

I.  Introductory  Remarks  by  (ihairman 

II.  Ranel  I — 9:30  a.m.-10:.50  a.m.: 

.Sc:hc)lars  involved  in  the  Hosanna- 
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Tahor  v.  EEOC.  132  S.Ct.  (>‘)4  (2012) 
or  (Christian  Ia^}>(iI  SociOv 
Marliiwx  130  S.Ct.  2071  (201 0) 
Litigation — S|)(!ak(;rs'  Remarks  and 
QiKJstions  from  (>)nnni.s.sion(!r.s 

III.  l^inel  11—11:00  a.in.-12;30  p.ni.: 

Kxpcirts  will  discuss  the  broader 
conllict  between  anti¬ 
discrimination  norms  and  civil 
liberties — .Speakers'  Remarks  and 
Questions  Irom  Commissioners 

IV.  Adjourn  Brieilng 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  L(!nor(!  Ostrowskv,  Acting 
(diief.  Public  Atfairs  Unit  (202)  370- 
8501. 

1  l(!aring-imj)aired  ja'r.sons  who  will 
attend  the  meeting  and  nHjnire  the 
.services  of  a  sign  language  inter])reter 
sbonld  contact  Pamela  Dim.ston  at  (202) 
370-8105  or  at  signlangii(ige@us(:cr.gov 
at  least  seven  business  days  before  the 
scbednled  date  of  the  meeting. 

l)al(!(l:  March  11. 2013. 

Tinal.ouise  Marlin. 

l)inu:tor  ofMdiuigcnunil/l luiiuin  litfsoiirrus. 

U  K  Doc.  2(n;)-(r.<Hir>  I'ili'il  l  Cl.S  ami 

BILLING  CODE  6335-01-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

rbe  nc^partment  of  Commerce  will 
submit  to  the  Office  of  Managenumt  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  tb(i 
PapcM  work  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  International  Trade 
Administration  (I'l'A). 

Title:  Interim  Procedures  for 
(a)nsiflering  Rcupiests  from  the  Public 
for  Textile  and  Apparel  Safeguard 
Actions  on  Imjrorts  from  Panama. 

OMB  Control  Xhiinher:  None. 

Eonn  \hnnl)er(sl:  N/A. 

Type  oj  Ihujiiest:  R(;gnlar  submi.ssion 
(new  information  collection). 

Burden  Honrs:  24. 

Ninnher  of  Bespondents:  (1  for 
Reipie.sl;  5  for  Comments). 

Average  Honrs  per  Besponse:  4  hours 
for  a  R(Hiuest;  and  4  hours  for  each 
Comment. 

Needs  and  f  ^.se.s;  Title  111,  Subtitle  B, 
S(!ction  321  through  .Section  328  of  the 
United  .State.s-Panama  Trade  Promotion 
Agreement  Implmnentalion  Act  (the 
Act)  iPul).  L.  112-431  implcMiKMits  the 
textile  and  apijand  saleguard  j)rovisions. 
|)rovided  for  in  Article  3.24  of  the 
United  .States-Panama  Trade  Promotion 
Agreement  (the  AgrcKunent).  This 
.safeguard  mechanism  applies  when,  as 


a  result  of  the  elimination  of  a  customs 
duty  under  the  Agreemcmt,  a 
Panamanian  textile  or  apparel  article  is 
biiing  importcul  into  the  United  States  in 
such  increa.sed  (|uantitie.s.  in  absoluti; 
terms  or  relative  to  the  dom(;slic  market 
for  that  article,  and  umba'  such 
conditions  as  to  cau.se  serious  damage  or 
actual  threat  thereof  to  a  U..S.  induslrv 
producing  a  like  or  directly  coinpetitixa; 
article.  In  tbe.se  circumstances.  Article 
3.24  permits  the  United  States  to 
increase  duties  on  the  importi;d  artich; 
from  Panama  to  a  level  that  does  not 
exceial  the  lesser  of  the  |)revailing  U..S. 
normal  trade  relations  (NTR)/most- 
favonul-nation  (MKN)  duty  rate  for  the 
article  or  the  U..S.  NTR/MFN  dutv  rate 
ill  elfecl  on  llie  tlay  the  Agieeimail 
entered  into  force. 

The  .Statement  of  Administrative 
Action  accomj)anying  the  Act  provides 
that  the  Committee  for  the 
Impleimmlation  of  Textile  Agreements 
(CITA)  will  issue  procedures  for 
recpiesting  such  safeguard  iiKiasures.  for 
making  its  determinations  und(!r 
.Section  322(a)  of  the;  Act.  and  for 
providing  relief  under  .Section  322(1))  of 
the  Act. 

In  Proclamation  No.  8884  (77  PR 
()()5()7.  November  5.  2012).  the  President 
delegated  to  (ilTA  bis  aulboritv  under 
.Subtitle  B  of  Title  III  of  the  Act  with 
respect  to  textile  and  apparel  safeguard 
measures. 

(;iTA  must  collect  information  in 
order  to  determine  whether  a  domestic 
textile  or  apparel  industry  is  being 
adversely  impacted  by  imports  oflbe.se 
l)roduct.s  from  Panama,  thereby  allowing 
CITA  to  lake  corrective  action  to  protect 
the  viability  of  the  domestic  textile  or 
a])j)arel  imiu.stry  subject  to  .Section 
322(1))  of  the  Act. 

Affected  Pnhiic:  Individuals  or 
bou.sebolds:  business  or  other  for-])rofil 
organizations. 

Ereqnencv:  On  occasion. 

Bespondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  VVendv  Liberanie. 
(202)  39.5-3047! 

Co|)ies  of  the  above  information 
collection  i)ropo.sal  can  be  obtained  bv 
calling  or  writing  (ennifer  je.ssup. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0330,  De|)artmenl  of 
Commerce,  Room  (iOlO,  14tb  and 
Constitution  Avenue  NVV.,  VVasbinglon, 
DC  20230  (or  via  the  Internet  at 
i jess  a p@doc.go  v) . 

Written  comments  and 
recommendations  for  the  ))ro])osed 
information  collection  should  be  sent 
within  30  days  of  ])ublication  of  this 
notice  to  Wendy  l.iberante,  OMB  Desk 
Officer,  Fax  number  (202)  39.5-5107  or 
via  the  Internet  at 

Wendy _L._Lii)erante@oinb.eop.go\'. 


Dated;  March  1  1. 2013. 

(iwollnar  Hanks, 

Mdinigement  Aiidlvsl.  Office  of  the  Chief 
Infornidlion  Officer. 

|I•'K  Dec.  2(n:i-().")Kli>l  Filed  K:4.')  ami 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

The  Dei)artment  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  tlie 
following  pro])osal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U..S.C. 
Chapter  35). 

Agency:  International  Trade 
Admini.stration  (ITA). 

Title:  Interim  Procedures  for 
Considering  Requests  under  the 
Commercial  Availabilitv  Provision  of 
the  United  .States-Panama  Trade 
Promotion  Agreement. 

OMB  Control  Nninber:  None. 

Eorin  Nninl)er(s):  N/A. 

Type  of  Becjiiest:  Regular  submi.ssion 
(new  information  collection). 

Barden  Hours:  89. 

Nninber  of  Bespondents:  Ki  (10  for 
Reciuests;  3  for  Respon.ses;  3  for 
Rebuttals). 

Average  Hoars  per  Besponse:  Reipiest. 
8  hours:  Respon.se.  2  hours:  and 
Rebuttal,  1  hour. 

Needs  and  f/.se.s;  Title  II.  .Section 
2()3(o)  of  the  United  States-Panama 
Trade  Promotion  y\greement 
lm])lemenlation  Act  (the  Act)  [Pub.  L. 
112-431  implements  the  commercial 
availability  provision  ])rovided  for  in 
Article  3.25  of  the  United  State.s-Panama 
Trade  Promotion  Agreement  (the 
Agreement).  The  Agreement  entered 
into  force  on  October  31, 2012.  .Subject 
to  the  rules  of  origin  in  Annex  4.1  of  the 
Agreement,  and  pursuant  to  the  textile 
provisions  of  the  Agreement,  a  fabric, 
yarn,  or  fiber  produced  in  Panama  or  the 
United  .States  and  traded  between  the 
two  countries  is  entitled  to  duty-free 
tariff  treatment.  Annex  3.25  of  the 
Agreement  also  lists  specific  fabrics, 
yarns,  and  fibers  that  the  two  f:ountries 
agreed  are  not  available  in  ctinnnercial 
(|uantitie.s  in  a  timely  manner  from 
])roducer.s  in  Panama  or  the  United 
.States.  The  fabrics  listed  are 
commercial Iv  unavailable  fabrics,  varns. 
and  fibers,  which  are  also  entitled  to 
duty-free  treatment  des])ite  not  being 
produced  in  Panama  or  the  United 
.States. 

The  list  of  commercially  unavailable 
fabrics,  yarns,  and  fibers  may  be 
changed  pursuant  to  the  c:ommercial 
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availaliility  provision  in  Cihaptor  ,3. 
Article  3.25.  Faragraplis  4-0  of  the 
Agreement.  Under  this  provision, 
interested  entities  from  Panama  or  the 
United  .Slates  have  the  riglit  to  recpiest 
that  a  specific  fabric,  yarn,  or  fiber  he 
add(;d  to.  or  r(!mov(!d  from,  the  list  of 
commercially  unavailable  fabrics,  yarns, 
and  fibers  in  Annex  3.25  of  the 
Agrecmient. 

Uhapt(!r  3.  Article  3.25.  paragraph  8  of 
the  AgreeiiKMit  requinis  that  the 
Presichmt  “])romptly''  ])nl)lish 
procedures  for  parties  to  exercise  the 
right  to  make  the.se  recpiests.  .Section 
2()3(o)(4)  of  the  Ac;t  authorizes  the 
President  to  establish  ])rocedures  to 
modify  the  list  of  fabrics,  yarns,  or  fibers 
not  available  in  commercial  cpiantities 
in  a  timely  manner  in  either  the  United 
.States  or  Panama  as  .set  out  in  Annex 

з. 25  of  the  Agreement.  The  President 
delegated  the  responsibility  for 
j)nblishing  the  procedures  and 
administering  commercial  availability 
re(|ue.sts  to  the  Uommittee  for  the 
Implementation  of  Textile  Agreements 
(UlTA).  which  issues  ])rocednres  and 
acts  on  recpiests  through  the;  U..S. 
Department  of  Commerce.  Office  of 
Textiles  and  A])])arel  (.Scu;  Proclamation 
No.  8894.  77  FR  ()()507.  Novennber  5. 
2012). 

'I’he  intemt  of  the  Commercial 
Availability  Procedures  is  to  foster  the 

и. se  of  U..S.  and  nigional  ])rodnct.s  bv 
imj)lementing  procedures  that  allow 
products  to  1k!  |)laced  on  or  removed 
from  a  ]n’odnct  list,  on  a  timely  basis, 
and  in  a  manner  that  is  consistent  with 
normal  business  practice.  The 
procaulures  are  intended  to  facilitate  the 
transmission  of  requests;  allow  the 
market  to  indicate  the  availability  of  the 
supply  of  products  that  are  the  subject 
of  recpiests;  make  available  jiromptly.  to 
interested  entities  and  the  public, 
information  regarding  the  reejnests  for 
products  and  offers  received  for  tho.se 
products;  ensure  wide  j)artici])ation  bv 
intercjsted  entities  and  jiarticis;  allow  for 
careful  review  and  consideration  of 
information  jirovided  to  substantiate 
recpiests  and  responses;  and  provide 
timely  public:  dis.semination  of 
information  used  by  CITA  in  making 
c:c)mmerc:ial  availability  determinations. 

Cri’A  must  cc)llec;t  certain  information 
about  fabric:,  yarn,  or  fiber  tec:hnic:al 
s])ec:ific:atic)ns  and  the  ])roctuc:tic)n 
c:apabilities  of  Panamanian  and  U..S. 
textile  prc)cliic:ers  to  determine  whether 
c:ertain  fabric:.s.  yarns,  or  fibers  are 
available  in  c:ommerc:ial  cpiantities  in  a 
timely  manner  in  the  United  .States  or 
Panama,  subjecit  to  .Sec:tic)n  2()3(o)  of  the 
Ac:t. 

Affecti^d  Public:  Business  or  other  for- 
profit  organizations. 


Fvcijucncv:  On  c)c:c:asic)n. 

Respondent 's  Ohli^ulion:  V ohmtarv. 
OMR  Desk  Officer:  VVenclv  Liberante. 
(202)  30.5-3047! 

Cc)])ie.s  of  the  above  information 
c:c)llec:tic)n  proposal  c:an  be  obtained  by 
c:alling  or  writing  )ennifer  le.ssuj). 
Departmental  Paperwork  Clearanc:e 
()ffic:er.  (202)  482-033().  Dcqiartment  of 
Connnerc:e,  Room  (>010.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
Jjessup@doc.gov . 

Written  c:ommenls  and 
reciommendations  for  the  ])ropo.secl 
information  c:c)llec:tion  should  be  sent 
within  30  days  of  pnblic:ation  of  this 
nc)tic:e  to  Wendy  Liberante.  OMB  Desk 
{)ffic:er.  Fax  number  (202)  39.5-5107  or 
via  the  Internet  at 

Wendy _L._Liberunte@oinb.eop.gov. 

Dalcul:  Marc:h  11. 2013. 

(Iwellnar  Banks. 

Manugenwnt  Aiudyst.  Office  of  the  OhieJ 
Information  Officer. 

IF'K  Doc.  2in:i-().''i}i(iK  1m1(!(I  :1-1:1-1:1:  (1:4.5  :im| 
BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

The  Department  of  Commerc:e  wilt 
submit  to  the  ()fiic:e  of  Management  and 
Budget  (OMB)  for  c:learanc:e  the 
following  proposal  for  c:c)llec:tion  of 
information  under  the  jirovisions  of  the 
Paperwork  Recluc:tic)n  Ac:t  (44  U.S.C. 
Chapter  35). 

Agenev:  Bureau  of  Industry  and 
.Sec:urity  (BLS). 

Title:  BIS  Program  Fvalnation. 

OMR  Control  Number:  0094-01 25. 
Form  Number(s):  N/A. 

Tvpe  of  Recjuest:  Rccgnlar  submission 
(extension  of  currently  approved 
in  format  ion  c:c)l  lec:t  ion ) . 

Rurden  Hours:  500. 

Number  of  Res})ondents:  3.000. 
Average  Hours  per  Response:  10 
minutes. 

Needs  and  Uses:  This  c:ollec:tic)n  of 
information  is  nec:e.s.sary  to  obtain 
feedbac:k  from  seminar  partic:i])ants. 
rhis  information  helps  BIS  determine 
the  effec:tivenes.s  of  its  ])rc)grams  and 
identifies  areas  for  improvement.  The 
gathering  of  j)erfc)rmanc:e  measures  on 
the  BLS  seminar  ])rc)gram  is  also 
essential  in  meeting  the  agenc:y’.s 
responsibilities  under  the  Covernment 
Perfc)rmanc:e  and  Results  Ac:t  (CPRA). 

Affected  Public:  Business  or  other  for- 
jn'oiit  organizations. 

Frequenev:  On  c)c:c:a.sion. 

Respondent 's  Obligation:  Yolnntary. 
OMR  Desk  Officer:  jasmeet  .Seehra. 
(202)  39.5-3123! 


Copies  of  the  above  information 
c:c)llec:tion  projiosal  c:an  be  obtained  bv 
c:alling  or  writing  jennifer  jessiq). 
Departmental  Paperwork  Clearanc:e 
()ffic:er.  (202)  482-0330.  Department  of 
Commerc:e.  Room  0010.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
JJessup@doc.gov) . 

Written  c:c)mment.s  and 
rec:c)nunenclatic)ns  for  the  propo.sed 
information  c:c)llec:tic)n  should  be  sent 
within  30  days  of  public:ation  of  this 
notic:e  to  jasmeet  .Seehra.  OMB  Desk 
Offic.er.  via  fax  to  (202)  395-5107  or  the 
Internet  at 

Jasmeet_K._Seehra@omb.eop.gov. 

Dutcul:  Marc.h  11. 2013. 

(iwccllnar  Banks. 

.Management  Anaivst.  Office  of  the  Chief 
Information  Officer. 

IFK  tloc.  2(n:i-C).5»7(l  Filed  :i-i:i-ia;  «:4.5  iiin| 
BILLING  CODE  3510-33-P 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  1885] 

Reorganization  of  Foreign-Trade  Zone 
72  (Expansion  of  Service  Area)  Under 
Alternative  Site  Framework; 
Indianapolis,  Indiana 

Pm'snaiil  to  its  iiiilliorily  ciiulccr  llu;  l•'()r(!if’ll- 
'I’racle  Zonics  Act  ol  huie  18.  1934.  as 
aincaiclocl  (19  U..S.C;.  81a-81ii).  the;  I'orcMgii- 
'fraclc;  Zonccs  Board  (llu;  Board)  ado))ts  the; 
following  {)rdc;r: 

Whereas,  the  Board  adopted  the 
alternative  site  franunvork  (A.SF")  (15 
CFR  .Sc;c:.  400. 2(c:))  as  an  ojition  for  the 
establishment  or  reorganization  of 
zones; 

Whereas,  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  72.  submitted  an  aj)])licatic)n  to  the 
Board  (FTZ  Dc)c:kel  B-71-2012. 
cloc:ketecl  9/19/2012)  for  authority  to 
c:xpancl  the  servic:e  arcni  of  the  zone  to 
inc;lucte  Union  and  Vermillion  Counticis, 
as  desc  ribed  in  the  aj)plic:atic)n.  adjac;ent 
to  the  Indianapolis.  Indiana  Customs 
and  Border  Prc)tc!c:tic)n  ports  of  cmtrv; 

Whereas,  notic.e  inviting  public 
c:c)mment  was  given  in  the  Federal 
Rc!gislc*r  (77  FR  59373-09374.  9/27/ 
2012)  and  the  a|)])lic:ation  has  been 
))rc)cc!ssc!cl  |)ursuant  to  the  F  I’Z  Ac:t  and 
the  Board's  rcigulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  rcu:c)nnnc!nclatic)n.s  of  the 
cixaminer's  re])C)rt.  and  finds  that  the 
rcMiuircanents  of  the  FTZ  Ac;t  and  the 
Board's  rc!gulations  are  satisfied; 

Now,  therefore,  the  Board  herc;by 
ordeers; 
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The  a|)|)li(:ation  to  reorganize  F'PZ  72 
to  expand  the  service  area  nnd(!r  tlie 
ASF  is  approved,  subject  to  the  FT/  Act 
and  tlie  Hoard's  nignlations.  including 
.Si'ction  400.13.  and  to  the  Board's 
standard  2.000-acn!  activation  limit  lor 
the  zone. 

.SigiKul  ill  Wiishiiigloii.  IX;.  this  .'illi  diiv  ol 
Man  li  2013. 

I’aiil  l’i(|iiaclo, 

Assislanl  St-crctdiv  ol  (Aimmurcc  for  Import 
Administration.  Altornato  (iluiirman.  h'oroi^n- 
'I'rado  Zonos  Hoard. 

Anilrew  Mc;(iilvray. 

Hxacntivn  Socrctarv. 

IFK  Doc.  2(n:t-0.i7«<)  Filinl  K:4r>  ami 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[B-86-2012] 

Foreign-Trade  Zone  38 — Spartanburg 
County,  South  Carolina;  Authorization 
of  Production  Activity;  ZF 
Transmissions  Gray  Court,  LLC 
(Automatic  Transmissions);  Gray 
Court,  South  Carolina 

On  November  8.  2012.  the  .South 
Oiirolimi  .Stiite  Forts  Authority,  gr.mtiu! 
ol  h'TZ  38.  snhmitted  <i  notification  of 
l)ro])o.s(!d  |)rodnction  iiclivity  to  the 
Foreign-Tnide  Zomis  (FTZ)  Hoard  on 
behalf  of  ZF  Tnmsmissions  (iiiiv  Ooiirt, 
hhO.  within  FTZ  38 — .Site  20.  in  (hay 
(ionri.  .Sinith  Oaroliiici. 

The  notification  was  ])roce.ssed  in 
accordance  with  the  regulations  of  the 
FTZ  Hoard  (1.5  (iFR  part  400),  including 
notici!  in  the  Federal  Register  inviting 
])uhlic  comment  (77  FR  70092-70003. 
11-28-2012).  The  FTZ  Hoard  has 
d(;t(!rmin(!d  that  no  further  niview  of  the 
activity  is  warranted  at  this  time.  The 
production  activity  de.scrilxMl  in  the 
notification  is  authorized,  snhjiict  to  the 
FTZ  Act  and  the  Hoard's  regulations, 
including  .Section  400.14. 

Dated:  March  8.  2013. 

Andrew  Mc;(;ilvray. 
l^ixo(:nti\'r  Socrotarv. 

|FK  Doc.  2in:t-(l,"i>l24  Filed  3-1,3-13:  »:4.")  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1889] 

Approval  for  Export-Only 
Manufacturing  Authority,  Foreign- 
Trade  Zone  203,  SGL  Automotive 
Carbon  Fibers,  LLC,  (Carbon  Fiber 
Manufacturing),  Moses  Lake, 
Washington 

Fiirsiianl  lo  ils  aulliorilv  under  llu'  I'lireign- 
'I'rade  Zones  Act  of  )ime  18.  1034.  as 
amended  (10  l!..S.(;.  81a-81ii).  the  F'oreign- 
I'rade  Zones  Hoard  (tlie  Hoard)  adopts  tlie 
following  Order: 

Wharods,  the,  grantee  of  F’oreign- 
I'rade  Zone  203,  has  retpiested  ex])ort- 
only  manufacturing  antlioritv  on  behalf 
of  .S(1L  Automotive  Carbon  Fibers,  LLC,. 
within  FTZ  203-.Site  3,  in  Moses  Lake. 
Washington  (FTZ  Docket  4-2011,  filed 
lannary  4,  2011); 

Wharcds.  notice  inviting  public 
commeni  has  been  given  in  ihe  Ferleral 
Register  (70  FR  1.500,  1/1 1 /201 1 )  and 
the  application  has  been  jirocessed 
pursuant  to  the  FTZ  Act  and  the  Hoard's 
regulations;  and. 

Whordds.  the  Hoard  adopts  the 
findings  and  recommendations  of  the 
examiner's  re|)ort,  and  finds  that  the 
nHjuirements  of  the  FTZ  Act  and  the 
Hoard's  regulations  are  .satisfied,  and 
that  the  proposal  is  in  the  jinhlic 
interest: 

Now.  therefore,  the  Hoard  herehv 
orders: 

The  aiiplication  for  export-only 
manufacturing  authority  under  zone 
])rocedures  within  FTZ  2()3-.Site  3,  on 
behalf  of  .S(iL  Automotive  (iarhon 
Fibers,  LLC.  as  de.scrihed  in  the 
application  and  Federal  Register  notice, 
is  a])])roved.  subject  to  the  FTZ  Act  and 
the  Hoard's  regulations,  including 
.Section  400.13. 

.Signed  at  Wasliington,  IKt.  tins  5lli  day  of 
Marcli  2013. 

Haul  Hi(|iiado, 

.'\ssistant  Socrotarv  of  (iommorco  for  Import 
Administration.  Altornato  ('.hairman.  Voroi<>n- 
I'rado  Zonos  Hoard. 

Andrew  Mcdilvray, 

Hxocntivo  Socrotarv. 

|FK  Doc,  2IU.3-0.")7HK  Filed  :t-13-13:  H:4.")  am] 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-816] 

Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  2010  to  2011 

agency:  Import  Admini.stration, 
International  Trade  Administration. 

II..S.  Department  of  (iommerce. 

SUMMARY:  On  .September  li.  2012,  the 
De])artment  of  Commerce  (the 
De])artment)  imhlished  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
i.orro.sion-resi.siant  carbon  steel  Hat 
products  (C.ORF)  from  the  Repuhlii:  of 
Korea  (Korea).'  This  review  covers 
seven  manufacturers  and/or  exjiorters 
(collectively,  the  resiiondents)  of  the 
subject  merchandise:  Donghn  .Steel  (io.. 
Ltd.  (Donghn),  Dongkuk  Industries  ("o.. 
Ltd.  (Dongkuk),  llaewon  M.S(;  Co.  Ltd. 
(Daewon),  Hyundai  IIY.SCO  (HY.SCO), 
LC  (]hem..  Ltd.  (LC  (ihem),  LC  llansvs. 
Ltd.  (Ilansys),  and  Union  .St(;el 
Mannfactnring  Co..  Ltd.  (Union).  The 
])eriod  of  review  (FOR)  is  August  1. 

201 0,  through  )nlv  31.  2011.  Ilased  on 
onr  analvsis  of  tlu;  comments  receiviMl, 
we  have  made  certain  changes  in  the 
margin  calculation  for  Donghn  and 
HY.S(X).  Tlu!  final  nisulls,  con.seciuently. 
difler  from  the  Proliinitidi  v  lidsiilts.  The 
final  weighted-average  dumping 
margins  for  the  revitnved  firms  are  listcul 
hidow  in  the  section  entithul  “Final 
R(!snlts  of  Review." 

DATES:  Hffdctivd  Ddtd:  March  14,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindv  Robinsons  or  (ihristo])her  Hargett, 
at  (202)  482-3707  or  (202)  482-4101 . 
r(;spective)y;  AD/CiVD  ()])erations. 

Office  8.  Import  Administration, 
International  Trade  Administration. 

U..S.  De])artment  of  (Commerce.  14th 
.Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Hackground 

On  .Septcmiher  0,  2012,  Ihe 
De])artment  ])nhlished  Ihe  Prelintiitdi  v 
liosults.  In  the  Piolintindiv  licsults.  tlu; 
Department  did  not  address  the  target(;d 
dnmiiing  allegation  submitted  by  Ihe 
petitioner.  United  .States  .Siciel 
Cor])oralion  (U..S.  .Steel),  on  Mav  8, 

2012,  and  May  24,  2012.-  We  invited 


'  Sec  (iortain  (iorrosion-lti'sistant  C.artian  St(s^l 
I’lat  Products  from  the  th^mtdir.  of  Koroo: 
l^nrliminoiv  lli^sidts  of  the  tilth  Antidiimpin};  Dtilv 
A(tminislrolivo  l{(}viou-.  anil  Portiot  lloscission.  77 
I'K  ,')4}iai  (.S(!|)lomlM!r  I).  2012)  {Proliminoiv  Itosidts). 
-  .SV.'c  /(/..  77  I'K  Hi  .'■.4803. 
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interested  ])arties  to  comment  on  tlie 
Prcliininarv  liesiilts.-^  On  Octol)er  20. 
2012,  Dongl)u,  ilansys.  Union,  and  D.S. 
Steel  siihmittiul  ca.se  hricds  on  the 
I)e])artment's  Praliiuindiv  licsiiHsP  On 
November  (>,  2012,  Donghu,  HY.S(X)  and 
ll.S.  Steel  snhmittcul  r(;hnttal  hrieis  on 
the  Dijpartmenfs  Pmliiniiuirv  HcsiiIlsJ’ 

On  D(!(;eml)er  20.  2012.  the 
Department  issiuul  a  Post-Pndiminarv 
Analysis.'*  At  that  time,  we  invited 
parties  to  comment  on  the  Department’s 
analysis  in  addre.ssing  the  ])etitioner's 
targetcul  dumping  all(!gation  in  this 
r(!view.'  On  January  7.  2013.  HYSCO. 
Donghu,  domestic  i)roducer  Nucor 
(a)r])oration  (Nucor),  and  IJ.S.  Steel 
suhmitted  comments  on  the 
De])artment's  Post-Preliminary 
Analysis.**  On  January  17.  2013, 

HYSCX),  Nucor  and  ll.S.  Steel  suhmitted 
rebuttal  comments  to  the  Dejrartment’s 
Post-Pndiminarv  Analvsis." 

Period  of  PHview 

The  POR  covered  hy  this  review  is 
August  1,  2010,  through  Jidy  31. 2011. 

Scopo  oftho  Ordov 

The  order  covers  flat-rolled  carhon 
steel  ])roducts.  of  rectangular  sha])e. 
either  clad,  ])lated.  or  coated  with 
corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel- 
or  iron-hased  alloys,  whether  or  not 
corrugated  or  ])aint(!d,  varnisluMl  or 
coated  with  |)la.stics  or  other 
nonimdallic  suhstances  iu  addition  to 
the  nudallic  coating,  in  coils  (whether  or 
not  in  successively  su])erimposed 
layers)  and  of  a  width  of  ()..5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  tiimjs  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiahle  in  the  Harmonized 
'I'ariff  Schedule  of  the  United  States 

'Sm  id..  77  KK  ill 

'  .Sec  0()nf>l)irs.  lliiusvs.'  Union's  iind  U.S.  .Stool's 
coininonls  on  I  ho  Oopiii  linonl's  Prcliniiniiir  licsidls. 
iill  (liilod  Octolior  2(i.  2012. 

’.S’oo  Donohn's,  in’.SCO's  iind  U..S.  Stool's  rohiitliil 
coininonls  on  llio  Oopiirtinonl's  Prriiniiniiiy  Itnsidts. 
iill  diilod  Novonilior  (i.  21)  12. 

'SS'c-o  Iho  Dopiirlmonl's  "21)10/201 1  Koviow  ol  tho 
Aniidnmpinf;  Only  Ordors  on  Uorl.iin  Corrosion- 
Kosistiinl  Uiirlion  .Stool  Idiil  I’rodncts  Iroin  llio 
Ko|)nl)lic  ol  Koroii:  I’osl-Proliininiii  v  Ainilvsis 
Moinonnidinn."  diilod  Docoinhor  20.  2012  ("I’osl- 
I’roliininiii  v  Aniilvsis"). 

^.S'oo  I’osl-I’idliminiirv  Ainilvsis  iil  4  iind 

".S'oo  in  SUO's.  Donolin's,  Nucor's  iind  U.S. 

Stool's  coininoiits  on  llio  DopiirlinonI's  I’osl- 
I’roliininai'v  Ainilvsis.  nil  datod  lannarv  7.  2013. 

*'.S'oo  lIY.SUO's.  Niicior's  and  U..S.  Stool's  I'olnilliil 
coininonls  on  tlio  DoparlinonI's  l’osl-l’ioliininai'\' 
Analvsis.  all  datod  lannarv  17.  2013. 


(H'l'SU.S)  under  item  numhers 
721().3().(){)30,  721().3().()()(i(), 

721 0.4 1  .OOOO,  721 0.49.0()3(), 

721 0.40.0000,  721 0.40.0001 . 

721 0.40.00S)5.  721 0.01 .0000. 
7210.00.0000,  7210.70.00.30, 
7210.70.0000,  7210.70.0000, 
7210.00.1000,  7210.00.0000, 

721 0.00.0000.  721 2.20.0000, 
7212.30.1030,  7212.30.1000, 
7212.30.3000.  7212.30.5000, 

721 2.40.1 000,  721 2.40.5000, 

721 2.50.0000,  721 2.00.0000, 

721 5.00.1 000,  721 5.00.3000. 

721 5.00.5000,  721 7.20.1 500, 
7217.30.1530.  7217.30.1500, 

721 7.00.1 000.  721  7.00.5030, 
7217.00.5000,  and  7217.00.5000. 
Included  in  the  order  are  flat-rolied 
products  of  non-rectangular  cross- 
section  wliere  sucJi  cross-section  is 
acliieved  .sul).sequent  to  the  rolling 
process  including  products  wliich  have 
l)een  Iteveled  or  rounded  at  tlie  edges 
(i.e..  products  wliicli  liave  heen  "worked 
after  rolling”).  Excluded  from  the  order 
are  flat-i'olled  steel  ])roduct.s  either 
phited  or  coiited  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
iind  lead  (terne  phite),  or  both  chromium 
iind  chromium  oxides  (tin-free  ,steel), 
whether  or  not  |)ainted,  varni,shed  or 
coated  with  jilastics  or  other 
nonmetallic  suhstiinces  in  iiddition  to 
the  metallic  coating.  Akso  excluded  from 
the  order  aie  clad  products  in  .straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  from  the  order  are  certiiin 
clad  stainless  flat-rolled  ])roducts. 
which  are  three-layered  corrosion- 
resistant  cai'hon  steel  flat-rolled 
jiroducts  less  than  4.75  millimeters  in 
composite  thickne.ss  that  consi.st  of  a 
carhon  steel  flat-rolled  product  clad  on 
both  sides  with  stainless  .steel  in  a  20%- 
00‘/o-20%  ratio. 

These  HTSUS  item  numhers  tire 
])rovided  for  convenience  and  customs 
purpo.ses.  The  written  de.scriptions 
remtiin  dis])ositive. 

An(dvsis  of  (Jominonts  Hocoivod 

All  issues  niised  in  the  case  iind 
rebuttal  briefs  hy  ptiities,  as  well  as  the 
comments  iiiul  rebuttal  comments 
related  to  the  Depiirtment’s  Post- 
Prelimimirv  Aiiiilv.sis.  to  this  |)roceeding 
<md  to  which  we  have  responded  iiie 
listed  in  Appendix  i  to  this  notice  and 
tire  addressed  in  the  Issues  and  Decision 
Memorandum,  dated  conciirrentlv  with, 
and  hereby  adojited  hy,  this  notice."’ 

"’.S'f’d  Miinioninilum  IVoin  Uiirv  Tiivorinan.  .Senior 
Aclvisiir  loi'  Aiiliduinping  iiiid  Uc)iiiil(!i  vailin<>  Diilv 
Oparalions.  to  I’aul  l’i(|iiado.  Assistant  .Snc.iolai  v  liir 


The  Issues  and  Decision  Memorandum 
is  a  |)uhlic  document  and  is  availiihle 
electronically  via  Import 
Administration's  Antidumping  and 
Countervailing  Duty  (ientralized 
Idectronic  Service  .Sy.stem  (lA  A(X',ESS). 
lA  AlXiES.S  is  civailiihle  to  regi.stered 
users  at  hit ijd/ioacoss.irodo.^ov  and  is 
avaihihle  to  all  parties  in  the  Central 
Records  Unit,  located  in  room  7()4(i  of 
the  niciin  Department  of  Commerce 
huilding.  In  addition,  a  coinjilete 
version  of  the  Issues  and  Decision 
Memorandum  can  he  accessed  directlv 
on  the  internet  at  Iittpd/n’wiv.trado.gov/ 
ia/fin/indox.html.  The  signed  Issues  and 
Decision  Memorandum  and  the 
electronic  versions  of  the  Issues  and 
Decision  Memorandum  are  identical  in 
content. 

Changes  From  the  Preliminarv  Pesidts 
and  Post-Preliininaiy  Besnlts 

Biised  on  our  analv.sis  of  the 
comments  received  from  interested 
parties,  we  luive  made  the  following 
three  (  hanges  in  calculating  Donghu's 
weighted-avenige  dumping  margin  for 
the  final  results:  (1)  We  have  corrected 
the  allegedly  targeted  cu.stomer  code 
which  was  inadvertently  miscoded  in 
the  Post-Preliminary  Analvsis’  Margin 
Prognun,  ;md  the  correct  cu.stomer  code 
is  iiqnitted  in  the  final  Margin  Program; 
(2)  we  hiive  modified  the  heginning  and 
ending  dates,  as  well  as  the  window 
])eriod  dates,  in  both  the  ct)m])ari.son 
market  and  margin  programs  to  ensure 
that  all  entries  in  the  United  States,  and 
the  appro])riate  sales  in  the  home 
market,  are  taken  into  consideration  for 
calcuhiting  the  final  margin;  (3)  we  have 
used  (iR.SlJPRlIl  as  the  comp;iri.son 
market  gross  price  variable  in  the 
Deiiartment’s  (Xmiparison  Market 
Program  for  the  final  results.' ' 

We  have  also  allocated  HYSCO’s 
reported  liome  market  warranty 
expen.ses  over  all  sales. 

Import  Administnilion.  onlilliKl  "CoiTosioii- 
Ro.sistiiiil  Ciirlioii  .Stool  l•'llll  I’rodiicl.s  Iroiii  Iho 
Ko|)iililii:  ol  Koi'oa:  Issues  and  Dooision 
Momoraiidiiiii  tor  llio  l•’illal  Kosidls."  (Issiios  and 
Dooision  Momorandiiiii)  datod  oonoiirronlly  with 
this  nolico. 

"  .Sec  Issues  and  Decision  Moinoranduni  at 
Coininonls  3.  5.  and  (i.  For  lurllior  details  on  how 
Iho  charoi's  wore  apjiliod  in  tho  margin  calculation. 
.SCO  Moinoranduni  to  Iho  File,  lioiii  Cindv  Kohinson. 
Sr.  hilornational  'I'rado  .Analyst.  lhroui;h  Firic 
Crovnol  Is.  I’roaram  Manaaor.  entitled  "Calculation 
Moinoranduni  for  Donnhu  .Stool"  dated  .Mardi  7. 
3013. 

'-.See  Issues  and  Decision  Momoraiidiim  at 
Cominoiil  a:  Memorandum  to  tho  File,  from 
Christopher  llai'”oll.  .Sr.  International  Trade 
Anaivst.  through  liric  (a-ovnolds.  I’rograni  Manager. 
"Final  Results  in  Iho  Dilh  Adminisiralivo  Review 
on  Corrosion-Resistant  Carhon  Steel  Flat  I’roducls 
from  Korea:  Calculation  Memorandum  lorllvundai 
IIY.SCO"  dated  March  7.  2013. 
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Pinid  Hesalts  of  Heview 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 

average  dumping  margins  exist  for  the 
periotl  August  1, 2010,  through  July  31, 

2011: 

Manufacturer/Exporter 

Weighted-average 
dumping  margin 
(percent) 

Dongbu  . 

HYSCO  . 

1.26 

0.00 

Review-Specific  Average  Rate  Applicable  to  Non-Examined  Respondents:  Dongkuk,  Haewon,  Hausys,  LG  Chem, 
and  Union . 

1.26 

Disclosuiv 

We  will  (li.sclose  calculation 
memoranda  used  in  our  analysis  to 
parties  to  these  proceedings  within  five 
days  of  the  date  of  publication  of  this 
notice. 

/\.s\se.v.s7uen/ 

Pursuant  to  section  751  (a)(2)(A)  of  the 
Tariff  Act  of  1030.  as  amended  (the  Act), 
and  It)  (I'R  351.212(1)).  the  Department 
will  determine,  and  IJ.S.  Customs  and 
Horder  Protection  (CHP)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries  of  subject  merchandise  in 
accordance  with  the  final  results  of  this 
review.  The  De|)artment  intends  to  issue 
assessment  in.st  met  ions  to  (UP  15  days 
after  the  date  of  |)uhlication  of  these 
final  results  of  review. 

For  assessment  purposes,  the 
Department  applied  the  assessment  rate 
calculation  method  adopted  in 
/l/j//dum/)//7g  ProcdfHlings:  (AilcuUilion 
ol  the  Weighted-Average  Damping 
Margin  and  Assessnumt  Hate  in  (Certain 
Antidumping  Proceedings:  Pinal 
Modification,  77  FR  8101  (Fehruarv  14, 
2012).  For  any  individually  examined 
respondents  whose  weighted-average 
dum])ing  margin  is  above  de  minimis 
(i.e.,  0.5  percent),  we  calculated 
im])orter-s])ecific  ad  valorem  dutv 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  dumping  calculated 
for  the  im])orter's  examined  sales  to  the 
total  entered  value  of  those  .same  sales 
in  accordance  with  10  (iFR 
351.212(h)(1).  We  calculated  such  rates 
based  on  the  ratio  of  the  total  amount  of 
dumping  calculated  for  the  examined 
.sales  to  each  im])orter.  to  the  total 
entered  value  of  these  same  sales  for 
which  entered  value  was  reported.  If  an 
importer-specific  assessment  rate  is  zero 

'  ‘Tliis  liili!  is  a  waifjlilad-avia  af’i!  |)(a(:t!nla}>(! 
inai'”in  (l)as(;(i  on  (ho  rrvii^wial  company  with  an 
aiiirmalivt!  dninpin^  margin)  lor  tiic  |)criod  An^^ust 
1.  2()()*l.  ihroiiKh  Inly  SI.  SOU),  and  docs  not  include 
WMo  and  flu  minimis  rales  or  any  rales  based  soUdy 
upon  facts  available. 

".See  nifil  R  ibS  1.224(b). 


or  below  de  minimis.'"'  or  exjiorter  has 
a  weighted-average  dum])ing  margin 
that  is  zero  or  below  de  minimis,  the 
De])artment  will  in.struct  ChP  to  assess 
that  importer’s  entries  of  subject 
merchandise  without  regard  to 
antidumping  duties. 

For  respondents  who  were  not 
individually  e.xamined,  the  ad  valorem 
a.sse.ssment  rate  for  their  as.sociated 
entries  will  he  eipial  to  the  weighted- 
average  dum])ing  margin  included  in 
the 

Pinal  Hesalts  of  Ueview 

The  Department  clarified  its 
“automatic  asse.ssment”  regulation  on 
Mav  (i.  2003.  'fliis  clarification  will 
ap|)ly  to  entries  of  subject  merchandi.se 
during  the  POR  produced  by  companies 
inclmled  in  these  final  results  of  review 
for  which  the  reviewed  companies  did 
not  know  their  merchandi.se  was 
de.stined  for  the  United  States.  In  such 
instances,  we  will  in.struct  ('.HP  to 
li(|uidate  unreviewed  entries  at  the 
country-specific  all-others  rate 
e.stahlished  in  the  less-than-fair-value 
(l.TFV)  investigation  if  there  is  no  rate 
for  the  intermediate  company(ie.s) 
involved  in  the  transaction. 

Cash  Deposit  Hecpiirements 

The  following  cash  deposit 
refiuirements  will  he  effective  upon 
publication  of  this  notice  of  final  results 
of  the  administrative  review  for  all 
.shi])ment.s  of  subject  merchandise 
entered  or  withdrawn  from  warehouse, 
for  con.sum|)tion.  on  or  after  the 
])uhlication  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  For  the 
com])anie.s  subject  to  this  review,  the 
cash  deposit  rate  will  he  eipial  to  the 
resjiective  weighted-average  dumping 
margin  e.stahlished  in  the  final  results  ol 
this  review,  as  li.sted  above;  (2)  for 
previously  reviewed  or  inve.stigated 
coinjianies  not  li.sted  above  that  have 
their  own  rates,  the  cash  deposit  rate 

'■'.Sec  I!)  C.I  R  :b'>1.n)(i((:)(2). 

Srn  Anli<liimi)in^  find  C.(nmlvn'(iilitv^  Duty 
Proctu-flinfis:  Assassmimt  tif  Antifinmpiny,  Diili(‘s.  (if! 
I  K  2:i!).'')4  (Miiy  (i.  2()(i:i). 


will  continue  to  he  the  coinjiany- 
specific  rate  published  for  tlie  mo.st 
recently  completed  segment  of  this 
jiroceeding  in  which  that  manufacturer 
or  exporter  participated:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  LTFV 
investigation,  hut  the  manufacturer  is, 
the  cash  deposit  rate  will  he  the  rate 
established  for  the  mo.st  recently 
completed  segment  of  this  proceeding 
for  the  manufacturer  of  the  subject 
merchandise:  and  (4)  if  neither  the 
exi)orter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous 
completed  segment  conducted  under 
this  proceeding  by  the  Department,  the 
cash  ileposit  rate  will  he  17.70  percent, 
the  all-others  rate,  established  in  the 
l.TFV  investigation.'"  These  cash 
de])osit  recjuirements,  when  impo.sed, 
shall  remain  in  effect  until  further 
notice. 

X'otification  to  hn})orters 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsihilitv 
under  10  (jFR  351.402(11(2)  to  file  a 
certificate  regarding  the  reimhursement 
of  antidumping  and/or  countervailing 
duties  prior  to  liijuidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  |)re.sumption  that 
reimhursement  of  antidnmjjing  and/or 
countervailing  duties  occurred  and  the 
suhsecpient  increase  in  antidumping 
duties  by  the  amount  of  antidumping 
and/or  countervailing  duties 
reimbursed. 

Notification  to  Interested  Parties 
'1  his  notice  serves  as  the  only 
reminder  to  jiarties  subject  to 
administrative  protective  order  (AFO)  of 
their  res])onsihihty  concerning  the 
disposition  of  jiroprietarv  information 
disclo.sed  under  AFO  in  accordance 
with  19  CFR  351.3()5(a)(3).  Timely 

Sen  Anli<liimi)inf>  Dniv  Ordtn's  on  Crritnn  Colft- 
liollod  (iarixm  Slofd  Plot  Products  and  (Aotoin 
Coirosion-llissistont  Corhon  Stetd  Plot  I'rodocts  from 
Korco.  .')«  FR441,'j>)  (August  1(1.  KKKl). 
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written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  ])rot(!ctive  order  is 
h(;r(;l)y  recinested.  f’ailnre  to  comply 
with  lh(!  regulations  and  the  terms  of  an 
APO  is  a  sanctionahle  violation. 

We  are  issuing  and  pnhlishing  tluise 
resnlts  of  review  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  March  7.  2013. 

Paul  Pi(|iia(lo, 

Assisldiil  Sdcratdiy  for  Import 
Administration. 

Appendix  I — Issues  in  Issues  and 
Decision  Memorandum 

List  of  (aimments 

Gonarnl  Issnos 

(^omnuait  1:  'fargcled  Dumping 
A.  Application  of  Alternative!  Methodology 
and  Targeted  Dumping 
11.  Withdrawal  of  Targeted  Dumping 
Riignlation 

(1.  Department’s  Targ(!t(!d  Dumping  Analysis 

D.  Api)licalion  of  the  A'd/ls  Test 

E.  A])plication  of  Ziiroing 

Companv  Specific  Issues 

I.  DONCHll 

(;omnu!nt  2:  Post-preliminary  Analysis 
K(!garding  Targ(!l(!d  Time!  P(!riod 
(:omnu!nl  3:  Targ(!led  (iiistoim!!'  (lode 
(iomment  4:  Ex(!mpt(!d  I  larhor  Usage!  Ee!e!s 
Ue)mme!nl  a:  Diite!  eef.Sale! 

(le)mme!nt  0;  (;e)m])arise)n  Miirket  Ureess  Unit 
Prie:e!  Variahle: 

II.  IIY.SCO 

Ue)mme:nl  7:  Diite!  eifSiile 
Ue)mme!nt  tl;  Wiirnmty  Ex])e!nse!s 
Ue)mme!nt  9:  Re!e;liissine:atie)n  eif  Me!re:hcmelisei 
Ue)mme!nt  10:  Uliissifie:iitie)n  eif  Nem-Te!m|)i!r 
Me!re:hanelise 

III.  UNION 

Ueimnu!!!!  11:  Ineliviehial  Re!vie!W 

|FR  Dee:.  2()13-().'i<Ki4  Fileal  :i-13-13:  H:4,"j  am| 
BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-570-987] 

Hardwood  and  Decorative  Plywood 
From  the  People’s  Republic  of  China: 
Amended  Preliminary  Countervailing 
Duty  Determination;  and  Alignment  of 
Final  Determination  With  Final 
Antidumping  Determination 

AGENCY:  Imiiort  Admini.stratioii, 
Intornalional  Tnido  Aelministratioii, 
De;partm(mt  of  Commorco. 

SUMMARY:  riu!  Deiijartmonl  of  Commorco 
(the  Deiparlmont)  preliminarily 
doteirminos  that  coimtervailahli! 
suhsidios  arc  being  provided  to 


producers  and  exporters  of  hardwood 
ami  elecorative  plyweioel  from  the 
Peojile’s  Republic  of  (diina  (PRC). 

DATES:  Effect ivo  Dale:  March  14.  201 8. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  hindgren,  I’oni  Page,  or  Lingjun 
Wang,  AD/eVD  ()])(!rations,  lm])orl 
Administration,  International  Trade 
Administration,  U..S.  l)e])artment  of 
(Commerce.  14th  Street  and  (ionstitntion 
Avenue  NW..  Washington.  DC  202:10: 
telephone:  (202)  4«2-:i870,  (202)  482- 
i:i08,  and  (202)  4«2-2;il(j.  resiiectively. 
SUPPLEMENTARY  INFORMATION: 

Amendment 

We  released  the  preliminary 
determination  to  the  parties  on 
Wednesday.  Fehruary  27.  201  :i. 

However,  that  version  inadvertently 
included  a  typographical  error  in  the 
"Scope  of  the  Investigation”  section. 

This  amended  iireliminary 
determination  corrects  that  error.  The 
(;rror  was  discovered  prior  to 
])uhlication  in  the  Federal  Register, 
consecpiently  this  amended  notice  is 
being  published  in  its  ])lace. 

Alignment  of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination 

In  addition  to  the  countervailing  duty 
(CVD)  investigation  on  hardwood  and 
deconitive  jilywood,  the  Di!])artment 
also  initiated  an  antidumping  duty  (AD) 
inv(!stigation  of  the  same  imirchaudise 
from  the  PRC.'  Tin;  CVD  and  AD 
investigations  have  the  .same  .sco|)e  with 
regard  to  the  merchandise  covered. 

On  Fehruary  21. 201  :i.  Petitioners 
submitted  a  letter,  in  accordance  with 
section  705(a)(1)  of  the  Tariff  Act  of 
ItKlO,  as  amended  (the  Act),  recjue.sting 
alignment  of  the  final  CVD 
determination  with  the  final  AD 
determination  of  hardwood  and 
decorative  plywood  from  the  PRC.- 
Therefore,  in  ac:cordance  with  section 
705(a)(1)  of  the  Act  and  19  CFR 
:i51.210(l))(4),  we  are  aligning  the  final 
CVD  determination  with  the  final  AD 
determination.  Con.se(|uently.  the  final 
CVD  determination  will  he  i.ssued  on 
the  same  date  as  the  final  AD 
det(!rm illation,  which  is  currently 
scheduled  to  he  issued  no  later  than  )uly 
15.  201  :L  unless  jiostponed. 

'  Sis-  t  Iiirihvodcl  unit  Deconitive  t’lvivood  l-'roin 
the  I'eopte's  Itepiilitie  of  CJiinii:  Initiiilion  of 
Anli<liinipin<i  t)iilv  Investieation.  77  I'  K  (1.3172 
(OctolH!!-  2.3.  2(112]. 

-  See  l,i!tt(!r  IVoin  l’c!tili()iu!rs  to  (hi!  I)(!|)iirtni(!nl 
"C(ninl(!i  v<nling  lliilv  lnv(!slig<tti(!n  ot  Hardwood 
and  l)i!(:oi'aliv(!  I’lywood  Iron)  llio  l’(!oi)li!’,s  K(!pul)li(: 
of  China — K(!(|ui!St  to  Align  Final  l)(!t(!nnination 
with  Anliduniping  Invo.sligation."  (Folmiarv  21. 

20  Ki). 


Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  hardwood  and 
decorative  jilywood.  Hardwood  and 
decorative  plywood  is  a  flat  panel 
compostid  of  an  as.semhly  of  two  or 
more  layers  or  ])lies  of  wood  veneers  in 
combination  with  a  core.  The  veneers, 
along  with  the  core,  are  glued  or 
otherwi.se  bonded  together  to  form  a 
finished  jiroduct.  A  hardwood  and 
decorative  plywood  panel  must  have 
face  and  hack  veneers  which  are 
comjiosed  of  one  or  more  species  of 
hardwoods,  softwoods,  or  hamhoo. 
Hardwood  and  decorative  ])lywood  may 
include  products  that  meet  the 
American  National  Standard  for 
Hardwood  and  Decorative  Plywood. 
ANSI/HPVA  HP-1-2(K)9. 

All  hardwood  and  decorative 
plywood  is  included  within  the  .scope  of 
this  investigation,  without  regard  to 
dimension  (overall  thickiULSs,  thickne.ss 
of  face  veneer,  thickne.ss  of  hack  veneer, 
thickness  of  core,  thickne.ss  of  inner 
veneers,  width,  or  length).  However,  the 
most  common  panel  sizes  of  hardwood 
and  decorative  jilvwood  are  1219  x  1829 
millimeters  (mm)  (48  x  72  inches),  1219 
X  24:i8  mm  (48  x  98  inches),  and  1219 
X  ,3048  mm  (48  x  120  inches). 

A  “veneer"  is  a  thin  slice  of  wood 
which  is  rotary  cut,  sliced  or  .sawed 
from  a  log,  holt  or  flitch.  The  face  veneer 
is  the  exjiosed  veneer  of  a  hardwood 
and  d(!Corative  plywood  jiroduct  which 
is  of  a  superior  grad(!  than  that  of  the 
hack  veneer,  which  is  the  other  exposed 
veneer  of  the  product  (i.e..  as  oppo.sed 
to  the  inner  veneers).  When  the  two 
exposed  veneers  an;  of  (uiual  grade, 
either  one  can  he  considered  the  face  or 
hack  veneer.  For  products  that  are 
entirely  comjiosed  of  veneer,  such  as 
Veneer  Core  Platforms,  the  exjiosed 
veneers  are  to  he  considered  the  face 
and  hack  veneers,  in  accordance  with 
the  descrijitions  above. 

'fhe  core  of  hardwood  and  decorative 
jilvwood  consists  of  the  lavin'  or  layers 
of  one  or  more  material(s)  that  are 
situated  between  the  face  and  hack 
viineers.  The  core  may  he  comjio.sed  of 
a  range  of  materials,  including  hut  not 
limited  to  verniers,  jiarticlehoard,  and 
medium-density  fiherhoard  (MDF). 

All  hardwood  and  decorative 
jilywood  is  included  within  the  .scojie  of 
this  investigation  regardless  of  whether 
or  not  the  face  and/or  hack  veneers  are 
surfaci!  coated,  unless  the  surface 
coating  obscures  the  grain,  texture  or 
markings  of  the  wood.  Exainjiles  of 
surface  coatings  which  may  not  obscure 
the  grain,  texture  or  markings  of  the 
wood  include,  hut  are  not  limited  to. 
ultra-violet  light  cured  jiolyurethanes. 
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oil  or  oil-ino(lifi(!(l  or  water  based 
polvuixitlianes,  wax,  epoxy-ester 
finishes,  and  inoisture-cnnul  urethanes. 
Hardwood  and  decorative  plywood  that 
has  face  and/or  hack  veneers  which 
have  an  o|)a(]ne  surface  coating  which 
oh.scnnis  the  grain,  texlnn;  or  markings 
of  th(!  wood,  are  not  included  within  the 
sco|)e  of  this  investigation.  Examples  of 
surface  coalings  whi(  h  may  oh.scure  the 
grain,  textun;  or  markings  of  wood 
include,  hut  are  not  limited  to.  paper, 
aluminum,  high  |)ressure  laminate 
(HPh).  MHF.  medium  density  overlay 
(MDO).  and  phenolic  film.  Additionally, 
the  face  veneer  of  hardwood  and 
decorative  jilywood  may  he  sanded, 
smoothed  or  given  a  "distressed” 
a))peaiance  through  such  methods  as 
hand-.scraping  or  wire  hrushing.  The 
fac;e  veneer  may  he  stained. 

The  scojie  of  the  investigation 
excludes  the  following  items:  (1) 
Structural  plywood  (akso  known  as 
“industrial  plywood"  or  "industrial 
panels")  that  is  mannfactured  and 
.stampcul  to  meet  U.S.  Products  .Standard 
t\S  1-09  for  Structural  Plywood 
(including  anv  revisions  to  that  .standard 
or  anv  sul)stantiallv  (uinivalent 
international  stamlard  intemhul  for 
structural  jjlvwood).  including  hut  not 
limitiid  to  the  "hond  ))erformance" 
n!(iuirements  s(4  forth  at  paragra])h 
.5. 8. 0.4  of  that  Standard  and  the 
performance  criteria  d(!tail(;d  at  Table  4 
through  10  of  that  .Standard;  [2) 
products  which  have  a  face  and  hack 
veneer  of  cork:  (3)  mnltilaycaed  wood 
llooring.  as  described  in  the 
antidumping  duty  and  countervailing 
duty  orders  on  Multilavcircul  Wood 
Flooring  from  tin;  People's  Republic  of 
(-hina.  Import  Administration. 
lnt(;rnational  Trade  Administration. 
l).S.  Dei)artment  of  (kHiimerce 
Investigation  Nos.  A-rj70-070  and  C- 
570-071  (puhli.shed  DiicemherH.  2011); 
(4)  plywood  which  has  a  shape  or 
design  other  than  a  flat  ])anel. 

Imports  of  the  subject  merchandise 
are  provided  for  under  the  following 
subheadings  of  the  Harmonized  Tariff 
.Schedule  of  the  United  .States  (HT.SUS): 
441 2.10.0500;  441 2.31 .0520: 

441 2.31 .0.540;  441 2.31 .0500; 
4412.31.2510:  4412.31.2520; 

441 2.31 .4040;  441 2.31 .4050; 

441 2.31 .4000:  441 2.31 .4070; 
4412.31.5135:4412.31.5155; 

4412.31 .5105:  441 2.31 .5175; 

441 2.31 .0000;  441 2.31.01 00: 
4412.32.0520:  4412.32.0540; 

441 2.32.0500:  441 2.32.251 0: 
4412.32.2520;  4412.32.3135; 

441 2.32.31 55:  441 2.32.31 05; 
4412.32.3175;  4412.32.3185: 

441 2.32.5000;  441 2.30.1 000; 

441 2.30.3000:  441 2.30.401 1 ; 


4412.30.4012:  4412.30.4010; 

441 2.30.4031 ;  441 2.30.4032; 

441 2.30.40.30;  441 2.30.4051 ; 
4412.30.4052;  4412.30.4050; 

441 2.30.4001 ;  441 2.30.4002: 

441 2.30.4000;  441 2.30.5010; 
4412.30.5030;  4412.30.5050; 
4412.04.1030;  4412.04.10.50; 

441 2.04.31 1 1 ;  441 2.04.31 21 ; 
4412.04.3131;  4412.04.3141; 
4412.04.3100:  4412.04.3171; 
4412.04.4100;  441 2.04.(i000; 

441 2.04.7000;  441 2.04.8000; 

441 2.04.0000;  441 2.00.0000; 

441 2.00.1 020;  44 1 2.00.1 030: 
4412.00.1040;  4412.00.3110; 

441 2.00.31 20;  441 2.00.31 30; 
4412.00.3140;  4412.00.3150; 

441 2.00.31 00;  441 2.00.31 70; 

441 2.00.41 00;  441 2.00.571 0; 

441 2.00.0000;  441 2.00.7000; 
4412.00.8000:  and  4412.00.0000. 

While  HTSUS  subheadings  ani 
provided  for  convenience  and  customs 
pnrpo.ses.  the  written  description  of  the 
subject  iiKirchandise  as  set  forth  herein 
is  di.s])ositive. 

Melhcjdology 

The  I)e])artm(!nt  is  conducting  this 
(AOl  inv(!stigation  in  accordance  with 
section  701  of  the  Act.  Fora  fnll 
descri|)tion  of  llu;  miOhodology 
underlying  onr  preliminary  coiu.lnsions. 
.see  llu!  Pnd imi nary  D(!cision 
Memorandum.  *  The  Preliminary 
H(u;ision  Minnorandum  is  a  public 
document  and  is  on  file  electronically 
via  Im])ort  Administration's 
Antidumping  and  (iountcn  vailing  Duty 
(Centralized  IClectronic  Service  System 
(lA  AUCFSS).  lA  ACCF.SS  is  available  to 
r(!gistered  users  at  hltp:// 
/oocee.ss./rof/e.goi'.  and  is  available  to  all 
])arties  in  the  (Ccmtral  Records  Unit, 
room  7040  of  the  main  D(^])artm(!nt  of 
Commerce  building.  In  addition,  a 
com|)lete  version  of  the  Preliminary 
Decision  Memorandum  can  he  acc(!.ssed 
directly  on  the  Internet  at  httj):// 
i\’\\  \\'.tr(i(lt^.gov/i(i/.  The  signed 
Preliminary  D(!ci.si{)n  Memorandnm  and 
the  electronic  versions  of  tin; 
Preliminary  D(!cision  Memorandnm  ar(! 
identical  in  content. 

The  Departnumt  notes  that,  in  making 
these  findings,  wt;  have  ridied.  in  part, 
on  facts  available  and,  h(!caus(!  one  or 
more  n!S])ondents  did  not  act  to  the  best 
of  their  ability  to  rtispond  to  the 


'  .Sec  Miniioriinduin  Iroin  Ciirv  Tiiviirmiin.  .ScMiior 
.Advisor  for  Aiilidiiinpin^  and  CounliM  vailin^  Duly 
Oporalions.  lo  I’aid  l’i(|uado.  Assislanl  .Sccrotarv  for 
linporl  Adiiiiiiislratioii  ro^ardiii”  "Docisiosi 
Moinorandiini  for  llio  I’ndiininarv  l)(;l(!rniinalioii  in 
llu!  C'.oinitorvailin^  Duty  lnv(!Sti<>alion  of  I  lardwood 
and  I)(!<:orativo  Plywood  from  llu;  Pooplii's  Kopndlic 
of  Cliina."  dated  Pohrnarv  2().  2(nn  (l’r(!liininarv 
ni!(:ision  Memorandum). 


Department’s  recpiests  for  informiition, 
we  hav(!  drawn  an  adverse  inference 
where  aiipropriate  in  sehu;ting  from 
among  the  facts  otherwise  available.  ' 
For  further  information,  see  "Use  of 
Facts  Otherwise  Available  and  Advctr.se 
Inferenc(!s”  in  the  Preliminary  Decision 
Memorandum. 

Suspension  of  Liquidation 

In  accordance  with  section 
7()3(d)(l)(A)(i)  of  the  Act.  we  calculated 
an  individual  rate  for  each  producer/ 
ex|)orter  of  the  subject  merchandise 
under  investigation.  We  preliminarily 
determine  the  conntervailahle  suhsitly 
rates  to  he: 


Company 

Subsidy  rate 

Linyi  City  Dongfang  Jinxin 
Economic  &  Trade  Co., 

Ltd. 

de  minimis. 

Linyi  San  Fortune  Wood 

Co.,  Ltd. 

de  minimis. 

Shanghai  Senda 

Faneywood  Inc.  a/k/a 
Shanghai  Senda 
Faneywood  Industry  Co. 

de  minimis. 

Asia  Dekor  (Heyuan) 

Woods  Co.,  Ltd.* 

27.16  percent. 

Baishan  Huafeng  Wooden 
Product  Co.* 

27.16  percent. 

China  Friend  Limited* 

27.16  percent. 

Feixian  Guangyuan  Ply¬ 
wood  Factory.* 

27.16  percent. 

Feixian  Xinfeng  Wood  Co 
Ltd.* 

27.16  percent. 

Huzhou  Chen  Hang  Wood 
Co.  Ltd.* 

27.16  percent. 

Jiafeng  Wood  (Suzhou) 

Co.,  Ltd.* 

27.16  percent. 

Linyi  Guoxin  Wood  Co., 

Ltd.* 

27.16  percent. 

Linyi  Huayuan  Wood  Co., 
Ltd.* 

27.16  percent. 

Linyi  Sengong  Wood  Co., 
Ltd.* 

27.16  percent. 

Lizhong  Wood  Industry 
Limited  Co.* 

27.16  percent. 

Shandong  Lichen  Group 

Co.,  Ltd.* 

27.16  percent. 

Wellmade  Floor  Industries 
Co.  Ltd.* 

27.16  percent. 

Zhejiang  Dadongwu 
GreenHome  Wood  Co.* 

27.16  percent. 

Zhejiang  Desheng  Wood 
Industry  Co.,  Ltd.* 

27.16  percent. 

All  Others 

22.63  percent. 

'Non-cooperative  company  to  w/hich  an  ad¬ 
verse  facts  available  rate  is  being  applied.  See 
"Use  of  Facts  Otherwise  Available  and  Ad¬ 
verse  Inferences”  in  the  Preliminary  Decision 
Memorandum. 

In  accordance  with  sections 
7()3(d)(l)(H)  and  (2)  of  the  Act,  with  the 
(!xcei)tion  of  l.inyi  Uity  Dongfang  jinxin 
Fconomic  K-  Trade  (a)..  Ltd  (l)ongfang), 
Linyi  San  Fortune  Wood  C'.o.,  Ltd.  (San 
Fortune),  and  Shanghai  Senda 
Faneywood  (io.,  Ltd.  (Senda),  we  are 


'  socIIdiis  77()(a)  and  (b)  of  llm  Act. 
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directing  II.S.  Customs  and  Border 
I’roteclion  to  sus|)end  li(]nidation  of  all 
entries  of  hardwood  and  decorative 
|)ly\vood  from  the  BRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consum])tion  on  or  after  the  date  of  the 
publication  of  this  notice!  in  the  Federal 
Register,  and  to  rcieiuire  a  cash  de])osit 
for  such  entries  of  imirchandise  in  the 
amounts  indit:ated  above.  Because  the 
subsidy  rates  for  Dongfang,  San  Fortune, 
and  S(!nda  are  f/e  minimis,  liejnidation 
will  not  he  suspended  and  no  cash 
de|)osits  will  he  required  for 
merchandise  that  are  j)roduced  and 
exported  by  Dongfang.  San  Fortune,  and 
.S(!nda. 

In  accordance  with  sections  7()3(d) 
and  7()5(c)(5)(A)  of  tlu!  Act,  for 
companies  not  investigated,  we  applv 
an  “all-others”  rate,  which  is  normallv 
calculated  by  weighting  the  subsidy 
rates  of  the  individual  com|)anie.s 
selected  as  respomlents  by  those 
com])anies’  ex])orts  of  the  subject 
merchandise  to  the  United  States.  Under 
section  7().5(c)(r))(i)  of  the  Act.  the  all- 
others  rate  should  exclude!  zero  and  (In 
minimis  rates  calculat(!d  for  tlu! 
exporters  and  j)roducers  individuallv 
inv(!stigated.  VVhere!  the  rates  for  the 
inv(!stigated  com])anies  are  all  zero  or 
(In  minimis,  .section  70.5(cK5)(A)(ii)  of 
the  Act  instructs  the!  D(!partment  to 
establish  an  all-others  rate  using  "any 
r(!a.sonal)le  method.”  We  ])r(!liminaril v 
d(!termine  that  a  rea.se)nahle  imUhod  for 
establishing  the  all-oth(!rs  rate  is  to 
calculate  a  simjde  average  of  the 
subsidy  rates  for  all  compani(!s  to  which 
an  individual  subsidy  rate  was  applied. 

Disclosure  and  Public  Uomment 

riu!  De])artnu!nt  will  di.sclose 
calculations  jjerformed  for  this 
preliminary  determination  to  the  parties 
within  five  days  of  the  date  of  public 
announcement  of  this  determination  in 
accordance  with  19  CFR  351.224(h). 
Case  briefs  or  oth(!r  written  comm(!nts 
for  all  non-scope  issues  may  he 
submitted  to  the  Assi.stant  Secretary  for 
Import  Administration  no  later  than 
seven  days  after  the  date  on  which  the 
final  verilu:ation  report  is  issiH!d  in  this 
proceeding,  and  rebuttal  briefs,  limited 
to  i.ssues  raised  in  case  briefs,  may  h(! 
submitt(!d  no  later  than  five  davs  after 
the  deadline  date  for  case  briefs.'’ 
Following  the  ])uhlication  of  the 
])r(!liminary  determination  in  the 
companion  AD  investigation,  the 
D(!])artment  will  establish  a  separate 
briefing  schedule  for  .scope  issues. 
Parties  must  file  separate  and  identical 
documents  on  both  the  AD  and  UVD 
records  for  any  briefs  related  to  scope 

■'.Sw  u)  ci'R  a.')  1. :«)!). 


only.  Additionally,  the  D(!partment 
intends  to  address  .s])ecific  scope 
(!Xclusion  r(!(]ue.sts  in  the  j)reliminarv 
det(!rmination  of  the  com])anion  AD 
investigation.  A  table  of  contents,  list  of 
authorities  us(!d  and  an  exiuaitive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  tlu!  Department. 
This  summary  should  he  limited  to  five 
])ages  total,  including  footnotes. 

Interested  i)artie.s  who  wish  to  recpiest 
a  hearing,  or  to  ])articipate  if  one  is 
recjue.sted,  mu.st  submit  a  written 
reejuest  to  the  Assistant  Secretary  for 
Import  Administration,  U.vS.  Dej)artment 
of  Commerce,  filed  electronically  using 
lA  ACCESS.  An  electronically  filed 
document  must  be  received  succe.ssfully 
in  its  entin!ty  by  the  Department’s 
electronic  records  sy.stem.  lA  ACCESS, 
by  5:00  p.m.  Eastern  Standard  Time, 
within  30  days  after  the  date  of 
publication  of  this  notice.*'  Requests 
should  contain  the  partv's  name, 
address,  and  tele])hone  numb(!r;  the 
number  of  partici])ants;  and  a  list  of  the 
issues  to  b(!  discuss(!d.  If  a  re(]uest  for 
a  hearing  is  made,  the  D(!j)artment 
intends  to  hold  the  luuu  ing  at  the  U.S. 
D(!partment  of  Commerce,  14th  Stre(!t 
and  Con.stitution  Avcnuie  N\V., 
Washington.  DC  20230.  at  a  date,  time 
and  location  to  lu!  (h!l(!rmined.  Parties 
will  be  notified  of  the  date,  linu!  and 
location  of  any  hearing. 

International  Trade  Commission 
Notification 

In  accordance  with  section  703(0  of 
the  Act.  we  will  notify  the  International 
Trade  Commission  (ITC)  of  our 
determination.  In  addition,  we  are 
making  available  to  the  I'l'C  all  non- 
])rivileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  jirivileged  and  busine.ss 
pro])rietary  information  in  our  files, 
jirovided  the  ITC  confirms  that  it  will 
not  disclo.se  such  information,  either 
publicly  or  under  an  admini.strative 
protective  order,  without  the  written 
consent  of  the  A.ssistant  Secretarv  for 
hn])ort  Administration. 

In  accordance!  with  .section  7()5(b)(2) 
of  the  Act,  if  our  final  d(!termination  is 
affirmative,  the  ITC  will  make!  its  final 
eleterminatiein  within  45  elays  after  the 
De!partme!nt  m<ike!.s  its  finiil 
eleterminatie)!!. 

This  eleterminatie)!!  is  issueel  anel 
publisheel  |)ur.suant  te)  se!ctions  703(0 
anel  777(i)  of  the  Ae:t. 

'■.S'f.T-  UlCh'R  :!.Sl.:!lll((;). 


Dateui:  Meire  h  7.  21)1.3. 

Paul  Pi(|uacli), 

Assistant  .S'ecrc/ein'  for  Import 
Administration. 

List  e>f  Tupics  l)is(:us.si!cl  in  the!  Preliminary 
l)i!i:ision  Mi!ninran(lum 

1 .  .Sco])!!  Coniiucnls. 

2.  .Scope!  otllii!  Investigation. 

3.  Ke!S])on(le!nt  .Se!lei:tie)n. 

4.  Injury  'I’est. 

.5.  Applie;atie)n  ol  (kninterv.iiling  Duty  Law 
to  Iini)(jrts  Ireim  tlie  PRC. 
f).  .Sut)si(lies  Viilnation. 

7.  Use!  of  Fae:ts  Otherwise  Availiilile  anel 
A( i \’e!rs( !  In  1  eren ciis . 

ft.  Analysis  e)f  Progreiins. 

9.  Veril'ie.atie)!). 

IKR  Doe;.  2e)i;i-e)."j<)2<)  Filed  ail.S  ami 

BILLING  CODE  351t)-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-533-821;  C-560-813;  C-549-818] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  India,  Indonesia,  and 
Thailand:  Final  Results  of  Expedited 
Sunset  Reviews 

AGENCY:  Import  Aelministnitie)!). 
Interniitieinal  Traele  Aehninistration. 
Deqiartment  e)f  Commerce!. 

SUMMARY:  On  Neivember  1. 2010.  the 
De!])artme!nt  e)f  Cennmereie  (“the 
De!])eirtme!nt”)  initiateel  the  se!e:onel 
sunset  rewiews  e)f  the  e.eiunten  vailing 
eluty  (“CYD")  eerelers  een  e.ertain  het- 
rolleel  e:arbe)n  .steel  flat  ])re)elue:ts  (“MR 
steel”)  frenn  Inelia.  Inelonesia.  anel 
Thailanel  pursuant  to  sedition  751  (e:)  of 
the  Tariff  Ae;t  of  1930,  as  ameneleul  (“the 
Aet”).  On  the!  basis  of  ne)tie:es  of  inte!nt 
to  pai'tie;i])ate  anel  aelenjuate  substantive 
re!sj)e)n.se).s  fileel  e)n  bedialf  of  the 
domestic  interested  partiees  and 
inaeleejuate  resjeonses  from  responelent 
intereLsteHl  partiexs  (in  the.se  t;as(!.s,  no 
resjionses),  the  Departmemt  ceinelueteui 
expeeliteel  sunset  reviews  of  these  CVD 
eirelers  peirsuant  te)  se!e:tion  751(e;)(3)(B) 
e)f  the  .Act  anel  19  CFR 
351.218(e!)(l)(ii)(B).  As  a  reesedt  e)f  thexse 
semset  rewiews,  the  Deqeartment  finels 
that  re!ve)e:atie)n  e)f  the  CVD  en  eleers  weeeilel 
be!  like!ly  te)  leael  te)  e;e)ntinuatie)n  e)r 
re!e:eirre!ne:e  e)f  a  e;e)emteivailable  seibsielv 
iit  the  level  inelieiateel  in  the  “Final 
Re!seilts  e)f  Reviews”  seetie)!)  of  this 
ne)tie:e. 

dates:  Hffnetivn  Dntn:  Maie:h  14.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Erie; 
Greyneelels  (Inelia  anel  Ineloneisia),  Hilarv 
Saeller  or  Dana  Mermelstein  (Thailanel), 
AD/CVD  Operations.  Import 
Aelmiih.stration.  Internatieenal  Ti’aele 
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Administration,  II.S.  Department  of 
Commerce.  14th  Stnuit  and  Constitution 
Avenue  N\V.,  Washington,  DC.  20280; 
teleplione:  (202)  482-0071 .  (202)  482- 
4840  or  482— 18‘)1,  resp(;ctivelv. 

SUPPLEMENTARY  INFORMATION: 

Haf:kgroun(l 

On  Nov(Mnl)(!r  5,  2012,  tlie  Department 
initiated  sunset  reviews  of  the  CVD 
orders  on  HR  .steel  from  India. 

Indonesia,  and  Thailand,  pursuant  to 
.section  7.51(c)  of  the  Act.'  The 
Dejiartment  received  a  notice  {)f  intent 
to  |)articipate  in  each  of  the.se  nn’iews 
from  the  following  domestic  intenisted 
parties:  United  States  Steel  (Corporation 
(II.S.  Steel):  ArcelorMittal  USA.  I.LC 
(ArcelorMittal):  Nucor  Corporation 
(Nucor):  Callatin  Steel  (Callatin):  Steel 
Dvnamics  Inc.  (Ste(;l  Dynamics),  and 
.S.SAH  Americas  (SSAB)  (collectively, 
“domestic  intere.stcid  parties")  within 
the  deadline  specified  in  It)  CFR 
851.218(d)(l)(i).  The  dome.stic 
interest(ul  parties  claimeil  interi!st(ui 
party  status  under  section  771(U)(C)  of 
the  Act. 

The  Dcipartimmt  received  adetpiate 
sul)stantiv(!  responses  colhictivcdv  from 
the  domestic  interested  parlies  within 
the  8()-day  diiadline  sjjecified  in  It)  C1*'R 
851.218(d)(8)(i).  I’he  D(!partment  did 
not  niceive  a  suh.stantive  response  from 
any  government  or  respondent 
intenistcul  party  to  the  Indian  or 
lndon(!sian  procecHlings.  The 
Department  received  a  siihstantive 
response  from  the  Royal  Thai 
(Cov(;rnment  hut  receiv(;d  no  respon.ses 
from  the  respondent  intenisted  parties. 
i.n..  the  Thai  exporters  and  proclucers  of 
HR  .st(!(!l.  The  nigulations  ])rovid(!.  at  1!) 
CFR  851.218  (e)(l)(ii)(A).  that  the 
Department  will  normally  conclude  that 
resj)ond(!nt  interestiul  |)arti(;s  have 
provided  adecpiate  response  to  a  notice 
of  initiation  where  it  receives  com])lete 
substantive  responses  from  res])ondent 
intenisted  |)arties  accounting  on  average; 
for  more  than  50  percent,  on  a  volume 
basis  (or  a  value  basis,  if  a])propriate). 
of  the  total  ex|)orts  of  the  subject 
merchandise  to  tin;  United  .States  over 
the  five;  e;ale;ndar  ye;ar.s  pre;e:e;ding  the; 
ye;ar  of  |)id)lie:atie)n  e)f  the;  notie:e;  of 
initiatieen.  Be;e:au.se;  the;  D(;j)artme;nt 
re;e;e;ive;el  no  re;spe)nse;s  frean  the; 
re;.sj)onde;nt  inte;re;ste;el  partie;s.  the; 
De;|)artme;nt  e:e)nelue:te;el  e;xpe;eiite;el 
n;vie;w.s  e)f  the;.se;  CVD  orelers.  jeeirsuanl 
lo.se;e:tie)n  751  (e:)(8)(lJ)  e)f  the;  Ae:t  anel  10 
CFR  851.218(e;)(l)(ii)(C)(2). 


'  Srr  Inilidlion  of  l''iy<‘-yr(irl"Sunfii'l"l  lirviows. 
77  l-’K  (>e>4;{9  (\(iv(!inlH?r  ."j.  2(112). 


Sf:e)pe  of  the  Orders 

I’he  me;re;handi.se;  .sul)je;e:t  to  tlu;se; 
orelers  is  hot-reilleel  sle;e;l  eif  a  re;e;langidar 
sha|)(;,  of  a  width  eif  0.5  ine:h  or  gr(;at(;r, 
ne;ithe;r  e:lael,  |)late;d,  neir  coat(;(l  with 
me;tal  and  whether  eir  neil  ])aint(;d. 
varnished,  or  e:oate;d  with  pla.stie:s  or 
othe;r  ne)n-me;tallie:  snhstane:e;.s.  in  e:e)ils 
(whe;the;r  eir  not  in  .siie:e:e;ssive;ly 
sniierimposed  layers),  regardle;.ss  of 
thie:kne;s.s.  anel  in  straight  lengths,  of  a 
thickness  eif  less  than  4.75  mm  anel  of 
a  wiellh  meiasuringat  le;ast  10  timeisthe; 
thie:kne;ss.  Unive;rsal  mill  plate;  (i.e;..  flat- 
rolleel  iireielucts  reilled  on  feieir  fae;e;s  or 
in  a  e:leise;el  box  ]ia.s.s,  eif  a  width 
e;xe;e;e;ding  150  mm,  hut  not  exe:eieeling 
1250  mm,  anel  eif  a  thie:kne;.ss  eif  neit  hiss 
than  4  mm,  neit  in  e:oils  and  without 
jiatte;rns  in  reliell  of  a  thickneiss  neit  le;ss 
than  4.0  mm  is  not  ine;hiele;ei  within  the; 
se;ei]ie;  eif  these;  orders. 

.S]ie;e:ifie:ally  ine:lude;el  within  the; 
sceijie;  eif  the;se  orders  are;  vae:uiun 
de;ga,s.seel,  fedly  stabilized  (e:einnneinly 
referreel  to  as  interstitial-freu;  ("IF”)) 
steels,  high  str(;ngth  low  alleiy  (“H.SLA") 
steels,  anel  the;  suhstrate  for  motor 
laminatiein  st(;(;ls.  IF  .ste;(;ls  an; 
re;ceignize;d  as  leiw  carbon  ste;e;ls  with 
mie:rei-alloying  h;ve;ls  of  e;le;me;nts  such 
as  titanium  or  nieiliium  (also  connnonlv 
re;fe;rr(;d  to  as  e:ohunliimn).  or  both. 
aelde;d  to  stahilize;  e;arlion  and  nitroge;n 
e;le;me;nts.  H.Sl.A  ste(;ls  an;  re;cognize;d  as 
ste;el.s  with  micrei-alleiying  l(;ve;l.s  eif 
e;le;me;nts  such  as  e:hrominm.  e:ei]i]ie;r. 
nieiliium,  vanadium,  and  meilyhdenum. 
The;  sedistrate  feir  meitor  laminatiein 
steels  e:ontains  mie;rei-alloying  levels  of 
elements  such  as  silicein  and  alnminum. 

.Steel  products  includeel  in  the  .scei]ie; 
of  the;  orelers,  re;garelle;.ss  eif  definitions  in 
the;  Harmonized  Tariff  .Se'.hedide  of  the 
Unite;el  Stateis  (“HTSUS”).  are;  pro(lue:ts 
in  whie:h:  (i)  Irein  preeleiminates.  liv 
weight,  over  e;ae:h  eif  the  other  e;ontaine;d 
e;le;me;nts:  (ii)  the;  e;arlion  ceintent  is  2 
jiercent  or  le;ss.  by  weiight;  and  (iii)  neine 
eif  the;  (;l(;me;nts  listeel  li(;leiw  e;xe:e;eels  the; 
eiuantity.  by  w(;ight.  n;sp(;ctive;ly 
indie:ate;d: 

1 .80  ]ie;rce;nt  of  mangane;se;.  or 

2.25  p(;re:e;nt  of  silicon,  or 
1.00  jie;n:e;nl  eif  e:ei]i]i(;r,  eir 
0.50  pe;re;e;nt  eif  aluminum,  or 

1.25  jiercemt  eif  chnimium.  eir 
0.80  ]ie;re;e;nt  of  ceilialt,  eir 
0.40  percent  eif  le;ael,  or 

1.25  pe;re;e;nt  of  nicke;l.  or 
0.80  peircent  of  tungstem.  or 
0.10  ]iere:ent  eif  meilvlidenunn.  or 
0.10  pe;re:e;nt  of  niohium,  or 
0.15  pe;re:ent  of  vanaelium,  or 
0.15  percent  eif  zire;onium. 

All  jinidue:t.s  that  mee;t  the  jilivsical 
and  e:he;mie:al  deiscrijitieins  provided 
aheive  are  within  the;  .se:ope;  of  the;  orders 


unless  otherwise;  excluded.  The; 
following  pro(lue:ts,  by  way  of  e;xamjile, 
are;  outside  or  sp(;cifie:ally  exclud(;el 
from  the;  .sco]ie  of  the  orders: 

— Alloy  hot-rolle;(l  st(;e;l  jiroducts  in 
whie:h  at  le;ast  one;  eif  the  e:hemical 
elements  exe:e;eds  those  listed  above 
(including.  8.  Ame;rie;an  .Soe:ietv  for 
Te;stiug  and  Materials  (“A.STM”) 
s]i(;(;ifie:ations  A548,  A887,  A514, 

A517.  A.500). 

— .Society  of  Anteimotive  Fngineers 
(".SAF")/American  Iron  .Steel 
Institute;  (“AhSl")  grades  of  serie;s 
2800  anel  higheir. 

— Hall  hearings  ste;e;ls.  as  defin(;d  in  the; 
HTSUS. 

— Tool  steiels,  as  defined  in  the;  HTSUS. 
— .Silie:ei-manganese;  (as  defined  in  the 
HTSU.S)  or  silie:on  ele;e:trie:al  steel  with 
a  silie;ein  level  e;xe:e;e;eling  2.25  pe;rce;nt. 
— A.STM  s]ie;e;ifications  A710  and  A780. 
— U.S.S  Alirasi(in-re;sistant  ste;e;ls  (U.S.S 
AR  400.  U.S.S  AR  500), 

— All  ]ireielue',ts  (pr(i]irie;tarv  or 

otherwise;)  lias(;d  on  an  alloy  A.STM 
spe;cifie:atiein  (sample;  s]i(;cifie:atieins: 
A.STM  A50().  A507). 

— Non-rectangidar  shajieis,  not  in  coils. 
whie:h  are;  the;  re;sult  of  having  been 
lirocessed  by  e;utting  or  stanijiing  anel 
which  have;  a,ssum(;d  the;  characle;r  eif 
articles  or  produe;ts  e:las.sifi(;d  outside; 
chajiter  72  of  the  HT.SU.S, 

The;  merchandise;  suhje;e:t  to  the;  eirelers 
is  e:lassifi(;d  in  the;  HT.SU.S  at 
sulihe;adings:  7208. 10.1 5.00, 
7208.10.80.00.  7208.10.00.00. 
7208.25.80.00,  7208.25.00.00. 
7208.20.00.80.  7208.20.00.00, 
7208.27.00.80.  7208.27.00.00. 
7208.80.00.80.  7208.80.00.00, 
7208.87.00.80.  7208.87.00.00, 
7208.88.00.15.  7208.88.00.80, 
7208.88.00.00,  7208.80.00.15, 
7208.80.00.80.  7208.80.00.00, 
7208.40.00.80,  7208.40.00.00. 
7208.58.00.00.  7208.54.00.00. 
7208.00.00.00.  7211.14.00.00. 

721 1 .1 0.1 5.00,  721 1 .1 0.20.00, 

721 1 .1 0.80.00.  721 1 .1 0.45.00. 
7211.10.00.00,  7211.10.75.80, 
7211.10.75.00,  and  7211.10.75.00. 

C(;rtain  luit-reilled  carhein  .ste;e;l  flat 
preiducts  e:(iver(;d  liy  tlie;  eirelers, 
including  vacuum  degassed  fully 
.stabilized,  high  strength  leiw  eilleiy,  and 
the;  substrate  feir  meiteir  laminatiein  steel, 
may  iilsei  enter  under  the;  feilleiwing  tariff 
numlie;rs:  7225.11.00.00,  7225.10.00.00, 
7225.80. 80. .50.  7225.80.70.00. 
7225.40.70.00.  7225.0‘).00.00. 

7220.1 1 .10.00.  7220.1 1.00.80, 
7220.11.00.00.  7220.10.10.00, 

7220.1 0.00.00,  7220.01 .50.00, 
7220.01.70.00,  7220.01.80.00,  and 
7220.00.00.00.  Subject  meirchandi.se; 
mav  alsei  e;nter  under  7210.70.80.00, 
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721().<)0.?)().00.  7211.14.00.30, 
7212.40.10.00,  7212.40..50.00.  and 
7212.50.00.00. 

Although  the  iri’.SlJS  nuinl)ers  an; 
provided  for  t;onvenience  and  customs 
purposes,  tlie  written  ])roduct 
description  remains  dispositive. 

Analysis  of  (Comments  Received 

All  issues  raised  in  these  revicnvs  are 
addresstul  in  the  Issues  and  Decision 
Memorandum  for  the  Final  Results  of 
I-ixpedited  Second  Snn.set  Revitnvs  of 
the  (Countervailing  Duty  Orders  on 
(Certain  Hot-Rollecl  (Cari){)n  Steel  Flat 
Products  from  India  and  Indonesia 
(“Decision  Memorandum”)  and  the 
Issues  and  Decision  Memorandum  for 
the  Final  Results  of  the  Expedited 
Second  Snn.set  Review  of  the 
Countervailing  Duty  Order  on  (Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  'rhailand  ("Thai  Decision 
Memorandum”)  both  of  which  are  from 
(Christian  Marsh,  Deputy  Assistant 
Secr(!tary  for  Antidiunjiing  and 
Countervailing  Duty  Operations,  to  Paul 
Picpiado,  Assi.stant  Secretary  for  lm])ort 
Administration,  an;  dated  concurrently 
with  this  final  notice,  and  are  herehv 
ado])ted  by  this  notice.  Parties  can  find 
a  complete  discn.ssion  of  all  i.ssues 
raised  in  the.se  expedited  sunset  reviews 
and  the  corresj)onding 
recommendations  in  tliese  j)uhlic 
memoranda  which  an;  on  file 
electronically  via  Imjjort 
Administration’s  Antidumping  and 
(Countervailing  Duty  (C(!ntraliz(!d 
Electronic  Service  Sv.stem  (“lA 
AC.CESS”).  lA  ACCCESS  is  available  to 
registered  users  at  http:// 
idaccess.tnidfi.gov  and  in  the  Central 
Records  Unit,  room  7048  of  the  main 
D(!j)artment  of  (Commerce  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
\\'\v\v.tr(ide.gov/i(t/.  The  sigmul  Decision 
Memorandum  ami  the  electronic 
versions  of  the  Decision  Memorandum 
are  identical  in  content. 

Final  Results  of  Reviews 

The  D(!])artment  determines  that 
revocation  of  the  (CVD  orders  would  be 
likely  to  lead  to  continuation  or 
nicurrence  of  a  countca'vailable  subsidy 
at  the  rates  listed  below: 


Producers/Exporters 

Net 

countervailable 

subsidy 

(percent) 

India 

Essar  Steel  Limited  . 

539.89 

Ispat  Industries  Limited 

563.50 

Steel  Authority  of  India 

(“SAIL”)  . 

549.88 

Producers/Exporters 

Net 

countervailable 

subsidy 

(percent) 

Tata  Iron  and  Steel 

Company  Limited . 

540.78 

All  other  producers/man- 

ufacturers/exporters  ... 

547.71 

Indonesia 

P.T.  Krakatau  Steel  . 

10.21 

All  Others  . 

10.21 

Thailand 

Sahaviriya  Steel  Indus- 

tries  Public  Company 

Limited  (“SSI”) . 

2.38 

All  Others  . 

2.38 

Notification  Regarding  Administrative 
Protective  Order 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO”) 
of  their  res]K)nsibility  concerning  the 
return  or  de.struction  of  projirietary 
information  disclosed  und(;r  APO  in 
accordanc:e  with  It)  CFR  351.305. 

Timely  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  ])rotectiv(!  order  is 
hereby  recjue.sted.  Failure  to  comi)lv 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

\V(;  an;  i.ssuing  and  ])ublishing  the 
results  and  notice  in  accordance  with 
sections  751(c).  752,  and  777(i)(l)  of  the 
Act. 

Dated;  March  .5.  20 1 3. 

Paul  Pic|ua(lo, 

Assistant  Sccratinx  far  Import 
Administration. 

|1  K  Doc.  2(n:!-()rj<):{2  Filed  ;i -KJ-Ci;  K:4.')  anil 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(NOAA)  Science  Advisory  Board  (SAB) 

agency:  Office  of  Oceanic  and 
Atmospheric  Research  (OAR).  National 
Oceanic  and  Atmosjiheric 
Administration  (NOAA),  Department  of 
Oommerce  (DO(’.). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  file  Science  Advi.sorv  Hoard 
(SAH)  was  established  bv  a  Decision 
Memorandum  dated  September  25. 
lt)t)7,  and  is  the  only  Federal  Advisory 
Uommittee  with  resjionsibility  to  advise 
the  Under  Secretary  of  (Commerce  for 
Oceans  and  Atmosphere  on  .strategies 
for  re.search,  education,  and  a|)plication 
of  .science  to  operations  and  information 
services.  SAB  activities  and  advice 
jirovide  nece.s.sarv  input  to  ensure  that 


National  Oceanic  and  Atmospheric 
Admini.stration  (NOAA)  science 
programs  are  of  the  highest  (pialitv  and 
provide  optimal  support  to  resource 
management. 

Tina:  and  Date:  The  meeting  will  be 
held  Wednesday,  March  27.  2013  from 
12:00  ]).m.  to  3:05  ]).m.  and  Thursday. 
March  28.  2013  from  12:00  |).m.  to  3:00 
p.m.  'fhe.se  times  and  the  agenda  topics 
described  below  are  subject  to  change. 
Please  refer  to  the  Web  page  http:// 

WWW. sub. naan. gov/Mootings/ 
nwutings.htinl  for  \hn  most  up-to-date 
meeting  agenda. 

Place:  (kmference  call.  Public  access 
TBD  in  Silver  Spring,  MD.  Please  check 
the  SAB  Web  site  http:// 
www.sab.noaa.gov/Meetiiigs/ 
meetings. htinl  for  address  and 
directions  to  the  meeting  location. 
Members  of  the  public  will  not  be  able 
to  dial  in  to  this  meeting. 

Status:  The  meeting  will  be  open  to 
j)ut)lic  particij)ation  with  a  10  minute 
public  comment  period  on  March  28 
from  12:05-12:15  p.m.  (check  Web  site 
to  confirm  time).  The  SAB  exj)ects  that 
public  statements  pre.sentcnl  at  its 
meetings  will  not  be  rej)etitive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  pre.sentation 
will  be  limited  to  a  total  time  of  two  (2) 
minutes.  Individuals  or  groups  planning 
to  make  a  verbal  ])re.sentatiou  should 
contact  the  SAB  Executive  Director  bv 
March  20,  2013  to  .schedule  their 
])re.sentation.  Written  comments  should 
l)e  received  in  the  SAB  Executive 
Director's  Office  by  March  20.  2013  to 
provide  sufficient  time  for  SAB  review. 
\Vritten  comments  received  by  the  SAB 
Executive  Director  after  Marcii  20,  2013 
will  be  di.stribuled  to  the  SAB.  but  mav 
not  be  reviewed  ])rior  to  the  meeting 
date.  Seating  at  the  meeting  will  be 
available  on  a  fir.st-come,  first-.served 
basis. 

Special  Accommodations:  These 
meetings  are  ])hvsically  accessible  to 
peo])le  with  disabilities.  Reipiests  for 
special  accommodations  may  be 
directed  no  later  than  12  p.m.  on  March 
20,  2013,  to  Dr.  Cynthia  Decker,  SAB 
Executive  Director,  SSMC3.  Room 
11230,  1315  Ea.st-West  Hwy..  Silver 
Spring,  MD  20910. 

Matters  To  Be  (ionsidered:  The 
meeting  will  include  the  following 
to])ics:  (1)  Final  Report  from  the  SAB 
Research  and  Development  Portfolio 
Rex'iew  Task  Force:  (2)  Reviinv  Re])ort 
on  the  (inoperative  Institute  for  Ocean 
Ex])loration.  Research  and  Technologv 
(CIOERT):  (3)  NOAA  Response  to  the’ 
SAB  Report  on  As.sessing  Data  from 
non-NOAA  Sources:  (4)  NOAA 
Respon.se  to  the  SAB  White  Paper:  On 
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tin;  Need  for  a  NOAA  Fnvironinental 
Data  Management  Framework;  (5) 
Froposal  for  a  RESTORE  Act  Working 
(iroup:  (())  M(!ml)(!rship  for  the  Olimate 
Working  (h'onp;  and  (7)  Updates  from 
SAH  Working  (h'onps. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
('ynthia  D(!{:k(!r.  I^xcuaitive  Dirijctor. 
Science  Advisory  Hoard.  NOAA.  Rm. 
11280. 181.5  East-W(!.st  Ilighwav.  Silv(!r 
Spring,  Marvland  2l)t)1().  (Rliom!:  801- 
7.84-11.5(5.  Fax:  801-718-1450.  Email: 
(A’nthi(i.n(;(:k(ii’@ii()(i(i.g()\':  or  visit  the 
NOAA  .SAH  Wei)  site  at  hUp:// 
\v\vw.s(il).nc)(i(i.;^()v. 

Diihul:  March  8.  2(11:5. 

|as(in  Donaldson, 

llhiri  I'innncial  Of ficcr/C'liic!  Administrative 
Oflicer.  Office  ofOouinic  and  Atmospheric 
Itesearch.  \ation(d  Oceanic  and  Atmospheric 
Administration. 

II  R  Doc.  20i;i-().")H<l<)  I'iliui  K:4.">  am| 

BILLING  CODE  3510-KD-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC059 

Endangered  Species;  File  No.  17022 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS).  National  Oceanic  and 
Almosjiheric  Administration  (NOAA). 
Oommerce. 

ACTION:  kssnance  of  ])ermit. 

SUMMARY:  Notice  is  hereby  given  that 
the  NMF.S  Pacific  Islands  l-’isheries 
.Science  Center  (FIF.St;:  .Samuel  Hoolev. 
Fh.D..  Responsible  Party),  has  been 
issued  a  permit  to  take  green  [('Andonia 
mydas]  and  hawkshill  (Eivtniochnlvs 
inthricdin)  sea  turtles  for  ])urj)ose.s  of 
scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  recpiest  or  hv  apjjointment 
in  the  following  offices: 

Permits  and  Conservation  Division. 
Office  of  Protected  Resources.  NMh'.S, 
1815  Ea.st-West  Highway.  Room  18705. 
.Silver  Spring.  MD  20010:  phone  (801) 
427-8401;  fax  (801)  718-087(5:  and 
I’acific  Islands  Region.  NMF.S.  1(501 
Kapiolani  Hlvd..  Rm  1110.  Honolidn.  Hi 
0(5814-4700;  i)hone  (808)  044-2200;  fax 
(808) 078-2041; 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Hapeman  or  Rosa  E.  Conzalez. 
(801) 427-8401. 

SUPPLEMENTARY  INFORMATION:  On  )nne 
25.  2012.  notice  was  published  in  the 
Federal  Register  (77  FR  87877)  that  a 
recpiest  fora  scientific  research  permit 
to  take  gieen  and  hawkshill  sea  turtles 


had  been  snhmitted  by  the  above-named 
organization.  The  re(|nested  permit  has 
been  issued  tinder  the  iinthority  of  the 
End.mgered  .Species  Act  of  1078.  <is 
amended  (E.SA;  1(5  II..S.C.  1581  at  .sf;(/.). 
and  the  regnhitions  gtiverning  the 
taking.  im])orling.  iind  ex])orling  of 
endiingered  and  threatened  species  (50 
CFR  itarls  222-22(5). 

'file  PIF.Sfi  is  iinthorized  to  begin 
long-term  monitoring  of  green  <md 
hawkshill  sea  turtles  in  the  remote  11. .S. 
Islands  iind  Territories  excluding 
I  lawiiii  in  the  Centnil  Pacific  to  e.stimate 
sea  turtle  iihimdance,  size  nmgtts.  health 
status,  habitat  u.se.  foniging  ecology, 
local  movements,  and  migration  routes. 
Researchers  may  capture,  examine, 
measure,  flijijier  and  |)a.ssive  iniegrated 
transponder  tag.  weigh,  skin  and  blood 
sam])le,  and/or  attach  tran.smitters  on 
sea  turtles  before  release.  Researchers 
also  may  collect  the  carcasses,  tissues 
and  jjarts  of  dead  .sea  turtles 
encountered  during  surveys.  The  permit 
is  valid  for  five  vears. 

lssuanc:e  of  this  permit,  as  recpiired  by 
the  E.SA,  was  based  on  a  finding  that 
such  permit  (1)  Was  applied  for  in  good 
faith.  (2)  will  not  ojierate  to  the 
disadvantage  of  such  endangered  or 
threatened  species,  and  (8)  is  consistent 
with  the  |)ur|)o.ses  and  policies  set  forth 
in  section  2  of  the  E.SA. 

Diiled:  Marcli  11. 201:5. 

P.  Midiaid  Payne. 

Oldef.  I^ermits  and  Oonservation  Division. 
Office  ofProt(H:ted  Itesonrces.  s\(dion(d 
Marine  Fisheries  S(n  vice. 

Il'K  Doc.  2{)i;i-()r)H<)(i  l•■il(!<l  (!:4r>  ami 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 
National  Technical  Information  Service 


instructions  under  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hrnce  Horzino,  (708)  (5().5-(i4()5, 
hhor/.ino@ntis.ao\'. 

SUPPLEMENTARY  INFORMATION:  t  he  NTIS 
Advisory  Hoard  is  e.stahlished  by 
.Section  87()4h(c)  of  Title  15  of  the 
United  .States  (lode.  The  charter  has 
been  filed  in  accordance  with  the 
nuiuirements  of  the  Federal  Advisory 
Uommittee  Act,  as  amended  (5  U..S.U. 
App.). 

The  morning  session  will  locus  on  a 
review  of  N'l'hS  jierformance  in  the  first 
half  of  h'iscal  Year  2018.  The  afternoon 
session  is  exjiected  to  focus  on  program 
Ilians  for  the  remainder  of  Fiscal  Year 
2018.  A  final  agenda  and  summary  of 
the  proceedings  will  he  |)osted  at  NTKS 
Well  site  as  soon  as  they  are  available 
[http://\v\v\v.niis.aov/(il}(nit/ 

(tdvisorybd  .(ispx). 

The  N'l’hS  Facility  is  a  .secure  one. 
Accordingly  persons  wi.shing  to  attend 
should  call  the  N'fhS  Visitors  Uenter, 
(708)  (i05-(i()4().  to  arrange  for 
admission.  If  there  are  sufficient 
exiiressions  of  interest.  u]i  to  one-half 
hour  will  he  reserved  for  ])uhlic 
comments  during  the  afternoon  session. 
Questions  from  the  |)utilic  will  not  he 
considered  by  the  Hoard  hut  any  ]ierson 
who  wishes  to  submit  a  written  (lueslion 
for  the  Hoard's  consideration  should 
mail  or  email  it  to  the  NTKS  Visitor 
Uenter.  lHH)k.sioiv@iil is.aov.  not  later 
than  Ajiril  10.  2018. 

Il.ited:  March  1 1 . 201 15. 
llriuai  llor/.iiKi. 

Director. 

II  K  Doc.  2()i:5-().S>ll«  I'ilod  :i-i:)-i:5;  ani| 
BILLING  CODE  3510-04-P 


National  Technical  Information  Service 
Advisory  Board 

agency:  National  Technical  Information 
.Service,  Uommerce. 

ACTION:  Notice  of  0|)en  Meeting. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  National  Technical 
Information  .Service  Advisorv  Hoard  (the 
Advisory  Hoard),  which  advises  the 
.Secretary  of  (Commerce  and  the  Director 
of  the  National  Technical  Information 
.Service  (NThS)  on  policies  and 
o|)erations  of  the  .Service. 

DATES:  The  Advi.sory  Hoard  will  meet  on 
Friday.  April  It).  2012  from  t):()()  a.m.  to 
approximately  4:80  a.m. 

ADDRESSES:  The  Advisory  Hoard  will  he 
held  in  Room  115  of  the  NTIS  Facility 
at  5801  .Shawnee  Road,  Alexandria, 
Virginia  22812.  Please  note  admittance 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Disposal  and  Reuse  of  the  Naval 
Weapons  Station  Seal  Beach 
Detachment  Concord,  City  of  Concord, 
California,  and  To  Announce  Public 
Scoping  Meetings 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  .Section  l()2(2)(c) 
of  the  National  I'invironmental  Policy 
Act  (NICPA)  oi  19(59,  as  im])lemented  by 
the  Uouncil  on  Environmental  Quality 
(Ul'iQ)  regulations  (40  (’.FR  Parts  1500- 
1508),  the  Department  of  the  Navy 
(DoN)  announces  its  intent  to  prepare  an 
Environmental  Imjiact  .Statement  (EhS) 
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to  evaluate  the  potential  environmental 
(;on.s(!(|U(!n(:(!s  ol  tlu!  disposal  and  reuse; 
orsur])lus  proi)(;rty  at  the  former  Naval 
\Vea]K)ns  .Station  .Seal  heach 
l)(;ta(:lum;nt  Concord  (NW.S  Concord). 
Concord.  Contra  (losta  (lounty. 

(lalifornia.  In  accordance;  with  NfiPA, 
l)e;le)re;  elispe)sing  e)f  any  real  pre)])e;rtv. 
the;  I3e)N  must  iimily/e;  the; 
e;nvire)nment<il  e;lTe;e;ts  eefthe  elis])e)sal  e)f 
the;  NW.S  (lemexerel  ])re)i)e;rtv.  A  8()-elav 
puhlie:  se:e)])ing  ]n;rie)el  is  being  helel  te; 
re;e:e;ive  e:e)mme;nts  een  the  se:e)])e;  e)f  the 
El.S,  inedueling  the  range  eef  ae;tie)ns, 
tilte;rnalive;s,  and  envireenmental 
e:oue:e;rns  that  she)idel  he;  aelelre.sseel. 

Fuhlie:  se:oping  me;etings  will  alse;  he 
helel  in  the;  (iily  e)f  (]one:e)rel.  (lalifornia. 
te)  ])re)viele  information  anel  re;e:eive 
written  eiomments  e)n  the  sc.e)])e;  of  the 
Id.S.  Feele;ral.  state,  anel  le)e:al  agencies 
iinel  inte;re;steel  inelivieluals  eue  inviteel  to 
e:omment  e)n  the;  .se;e)]K;  e)f  the  EIS  anel 
;itte;nel  the;  i)eihlie;  se:e)ping  me;e;ting. 

Dates  and  Addresses:  Twe;  puhlie; 
.se:e)|)ing  nu;etings  will  he  he;lel  em 
'rimrselay.  A])ril  4,  2013  at  4:()0-():0() 
l).m.  ami  7;0()-0:()()  ]).m.  at  the  Ce)ne:e)rel 
.Se;nie)r  (Citizens  (ienter  (Wisteriei  Roe)m), 
2727  Ftirksiele  Cire:le;.  Ce)ne:e)rel, 
Califeernia.  04.510.  13e)N  repre;,se;ntative;s 
will  he  fivailahle;  te;  pre)viele  e:larifie;atie)n 
<is  ne;e:e;ss;ery  re;late;el  le)  the;  KhS.  I’here; 
will  neit  he;  a  Ibrmal  pre;se;nt;itie)n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ilir(;e:te)r.  NAVFAC  BRAC  PMO  West. 
Attn:  Mr.  Reenalel  Be)e:he;ne;k,  1455  Frazee; 
Reeael,  .Suite;  000.  .San  Die;ge).  (kilifeernia 
02108-4310,  telephone;  010-532-0000. 
fax  010-532-0858.  e;mail: 
r()n(dd.bochenek.ctr@navv.niiI. 

For  more  infe)rmation  on  the  NW.S 
Cemcorel  FIS  visit  the  DoN  BRAC  PMO 
We;h  site  (http:// 
\v\\\v.hra(:pino.na\'\'.miI). 

SUPPLEMENTARY  INFORMATION:  In  2005,  a 
peertion  e)f  NW.S  ("one;e)rd  was  elesignateel 
for  cle)sure  unde;r  the  authority  e)f  Puhlie; 
Faw’  101-510,  the  Defen.se;  Base  Cleesure 
anel  Realignme;nt  Ae:t  e)f  1000,  eis 
ameaieleel.  At  the;  time,  the  former  NW.S 
Ceencorel  e;e)mi)ri.se;el  two  maje)r  lanel 
heelelings —  (1)  the;  Tielal  Area,  along 
.Suisun  Bay  and  (2)  the  Inlanel  Are;<i. 
within  the  City  of  Cone:orel.  In  2008,  the 
Tielal  Ar(;<i  .mel  115  <ie:re;s  e)f  the;  Inhmel 
Are;a  were  tr;insfe;rre;el  te)  the;  II.,S.  Army 
anel  is  ne)w  the  Military  ()e:e;im  Terminal 
(;e)ne:e)rel  (0,410  ae:re;s  in  teetiil).  In 
aelelitie)]),  appreeximatelv  50  iie:re;s  e)f  the; 
Inliinel  Area,  whie:h  sup])e)rte;el  militarv 
he)using,  was  transferreel  te)  the;  II..S. 
(kjelst  Cuarel.  The  re;maining  5,038  acre;s 
e)f  the  Inlanel  Are;a  was  ele;e:lareel  surplus 
te)  the  neeels  e)f  the  feeleral  gove;runu;nt 
e)u  M.iy  0,  2007  (72  FR  0035)  anel  its 
elispe)s;il  anel  reu.se  is  the  fe)e:us  of  this 
FIS. 


The  ])urpe).se;  of  the;  ])rope)seel  actieen  is 
the;  elispe)s<il  e)f  sur|)lus  pre)])e;rty  at  NW.S 
Ce)ne:e)rel  freem  feelend  e)wne;rship  anel  its 
snl)se;epie;nt  re;u.se;  in  ei  m.mner  e:e)nsi.ste;nt 
with  the;  C,e)ne:e)rel  Reu.se  Pre)je;e:t  Ai'e;a 
lM:m,  iis  aele)i)te;el  hy  the;  City  e)f  (;e)ne:e)rel 
e)n  )<mnarv  24,  2012.  I’lie  ne;e;el  leer  the; 
pre)pe)se;el  <ie;tie)n  is  te)  ))re)viele  the;  le)e;al 
e;e)mmunity  the;  e)])])e)rtunity  feer 
e;e:one)mie:  eie;ve;le)])ment  anel  je)h  e:re;iitie)n. 
I’he  De)N  is  the;  iictie)n  ])re)pe)ne;nt  fe)r  the 
pre)])e).se;el  ae:tie)n.  The;  U..S.  Armv  Ceerps 
of  Fngine;e;rs  has  re;e]ue;steel  te)  .sei’ve;  as  a 
('.e)e)pe;rating  Age;ncy. 

Te)  iisseess  the  poteaitial  impacts  of  the; 
pre)pe)se;el  ae:tie)n,  the  De)N  will  evaluate 
twe)  pre)])e;rty  reuse  alternatives  anel  a  No 
Actie)!)  Altermitive.  Alternative  1  is  the 
re;use  e)f  the  preeperty  in  a  manne;r 
e:on.sistent  with  the  Ce)ne;orel  Reu.se 
Pre)jee:t  Area  Plan.  Alternative  2  consists 
of  ii  greater  ameennt  of  re;.sidential  anel 
mixeel-u.se  elevele)])nient.  Alternative  2 
ine:lnele.s  elements  e)f  the  Ce)nnee:ted 
Villagi;.s  Alternative  (Alternative;  2) 
a.ssesseel  in  the;  2008  Ilnift 
Fnvire)nme;ntal  hn])iie:t  Re;pe)rt  e)f  the  City 
e)f  Ce)nce)rers  Reuse  Plan  conelucteel  in 
e:e)m])liime;e;  with  the;  (ialifeernia 
Fnvire)nme;ntal  Quality  Ae:t.  The;  Ne)- 
Ae:tie)n  Alteriiiitive  is  e;v;ilu;ite;el  in  eletail 
in  this  FI.S  as  pre;se:rihe;el  hv  (iFQ 
re;gidatie)ns.  Be)th  reuse;  iilte;rnative;.s 
assume;  fidl  l)uilel-e)ut  e)ve;r  ;i  25-ye;ar 
pe;rie)el:  the;  perieeel  e)f  analysis  will  he; 
eluring  e;e)nstrue;tie)n  ;mel  when  fidl 
huilel-e)ut  has  he;en  e;e)m])le;te;el. 

Altermitive  1  is  the;  elisposal  emel  reuse; 
e)f  surplus  preeperly  at  the  feermer  NW.S 
Ce)ne:e)rel  in  a  m;mne;r  e:e)n.si.stent  with 
the;  Conceerel  Reu.se  Pre)je;e:t  Are;a  Plan, 
llneler  Alternative;  1.  a])pre)ximately 
00%  of  the  ])ro])e;rtv  u’oulel  he 
maintained  as  c:e)n.servatie)n.  ])arks.  or 
re;e:re;iitional  lanel  u,se;.s.  anel  31%  weeuld 
he  mixeel-use  eleveloj)me;nt,  ine:lueling  a 
mix  of  eeffice,  reetail,  reisielential, 
e;e)mmunily  fac:iliti(;.s,  light  industrial, 
and  researe;!)  anel  deevelopment/ 
eelue;atie)nal  lanel  u.ses.  Development  e)n 
the;  site;  woulel  inve)Ive;  np  te)  a  maximum 
e)f  12,272  he)U.sing  units  anel  0,100.000 
.se]uare;  feet  e)f  ce)mmere:ial  .spae:e;  e)ve;r  a 
te)tal  eleveleepment  fe)e)t])rint  e)f 
appre)ximate;ly  1,545  ae:re;.s.  The 
remaining  j)e)rtie)n  of  the  pre)])e;rty  we)ulel 
he;  ntilizeel  lor  e:e)n.se;rvatie)n.  parks,  e)r 
re;e;re;atie)nal  lanel  u.se;s,  ine:luellng  a  2,537 
ae;re;  re;gie)n<d  p.irk,  whie;h  weeulel 
e;ne:om])a.ss  the;  e;a.sl  siele;  e)f  the;  preeperty 
ideeng  the  rielgeline;  e)f  the  Lees  Meelanees 
Hills.  The;  we;ste;rn  siele;  e)f  the;  pre)|)e;rtv 
we)ulel  be;  eleveleepeel  as  a  .series  e)f 
mixe;el-u.se  eleveleepment  elistrie;t.s.  with 
highe;r  ele;ve;le)])nu;nt  elen.siti(;s  at  the 
nenlh  enel  e)f  the  pre)j)e;rty,  ne;ar  .State 
Reente  4  emel  the  Neerlh  (k)ne;orel/ 
M<irtine;z  Bay  Area  Rapiel  Transit 
(BART)  station,  and  lower  elensity 


re;siele;ntial  villiiges  as  ye)u  me)ve  south 
teewarels  Bailey  Reeael.  The;  eleve;le)i)ment 
distrie:ts  weeulel  he;  .servie;eel  hy  le)e:al  anel 
e:e)nne;e;te)r  streeets  anel  twe)  new  thre)ugh- 
.streets  Fe)s  Me;el;me).s  Be)ule;varel  running 
ne)rth/se)uth  fre)m  the  BART  st.itie)!)  anel 
De;lta  Reeeiel  running  e;ast/we;.st 
piiralleling  Highway  4.  In  aelelitie))),  the 
tianspe)i1atie)n  ne;twe)rk  will  incluele;  a 
high-e:ap<ie:ity  Bus  tiansit  sei'vie:e  that 
will  e;e)nnee;t  the  ele;ve;le)pme;nt  te)  BART. 
ele)wnte)wn  Ce)ne:e)i’d,  anel  the; 
snrieeunding  neighheerheeeeels. 

Alternative;  2  weeulel  incluele;  a  gi'e;ate;r 
iime)unt  of  ele;velopme;nt  thre)ughe)ut  the 
site,  as  iippieeximately  00%  of  the 
])i’e)perty  woulel  he  maintained  as 
e:e)n.se;rvatiun.  parks,  or  re;e:re;atie)nal  land 
uses,  anel  a])pi’e)ximately  40%  woulel  he; 
mixeel-u.se;  elevelopment.  ine;lueling  a 
mix  e)f  office,  retail,  hotel,  ri;sidential, 
anel  community/institutional  lanel  u.ses. 
De;velopment  on  the  site  woulel  involve 
up  te)  a  maxinnun  e)f  13,000  he)using 
units,  i)nel  7.900.000  .sepiare  fee;t  e)f 
e;e)mme;re:ial  speice;  ove;r  a  te)tal 
ele;veloi)me;nt  fe)e)tprint  e)f  appre)ximatelv 
2.000  ae;i'e;.s.  The  trans])e)i’tatie)n  ne;twe)rk 
will  ine:Iuele;  a  high-e:;ii)ae:ity  bus  tnmsit 
.servie:e;  thie)ughe)ut  the  site  e;e)nnee:ting 
the;  villeeges  te)  ele)wnte)wn  ('.e)ne:e)rel  anel 
e;xisling  neighheeiheeeeels.  An  arterial  leeael 
e:onne;e;ting  Bailey  Reeael  anel  Willeew 
l^iss  R))ael  weeulel  he;  ine;luele;el  e;;isl  e)f  Mt. 
Diahle)  (;re;e;k.  Alteriiiitive  2  is  ine:hiele;el 
for  the;  purpei.ses  eif  the;  NFPA  amilysis 
anel  eloes  neit  imply  ii  eliiinge  tei  the  City 
e)f  CemceirePs  aeleijiteel  Area  Plan  anel 
2030  Cenenil  Plan.  whie:h  is  the  result 
e)f  a  public  planning  ])roe:es.s.  The;  UeiN 
has  ne)  reile  in  the  e:e)nimunity  planning 
pre)ce;.ss. 

The  Ne)  Actie)n  Alternative  is  re;eiuire;el 
hy  NFPA  anel  evaluates  the;  im])ae;ts  at 
NWS  Ck)uce)rel  in  the  e;vent  that  the 
.snri)his  preeperty  is  ne)t  elispe)se;el.  llneler 
this  alternative  the  pre)])e;rty  would  he 
retainexl  by  the;  DoN  in  caretaker  status. 
Ne)  re;u.se  or  reele\’elopme;nt  woulel  occur 
unde;r  this  alternative. 

The  FKS  will  adelre;ss  potemtial  tliree:t, 
ineliree:t.  sheert-term,  leeng-term,  and 
cumulative  impae:t.s  een  the  human  anel 
iiiitunil  envireenments,  ine:luellng  hut  ne)t 
limited  to  potential  impacts  on 
te)])e)gr  ij)hy.  ge;e)le)gy  anel  seeds;  wate;r 
re;se)uri:e;s:  l)ie)logie:id  re;.soure:e;.s:  air 
eiualitv:  greenheeuse  ga.ses  and  climate; 
e:h;mge;  neeise;  infra.structure  emel 
utilities;  tninsportatie)!!,  traffie:.  anel 
e;irculatie)n;  eadtural  re;.se)ure;e;.s;  land  u.se; 
.se)e;ie)e;e:e)ne)mie:s  anel  e;nvire)nme;ntal 
justice;  hazeirds  anel  hazarelous 
sul)stane:e;s;  ;mel  public  s(;rvice.s.  Known 
are;as  of  e:e)ne:e;rn  as,se)e;iate;ei  with  the 
preepeeseel  action  ine:luele  inijeacts  on 
hie)le)gie;al  anel  cultural  rese)ure;e.s, 
impacts  een  loe:al  traffic  patte;rns 
resulting  from  reu.se  .scenarios,  and  the 
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cleaiHip  of  installation  remediation 
sites. 

The  DoN  is  initiating  a  3()-dav  scoping 
juM'iod  to  receive  comments  on  the 
scope;  of  the;  EKS.  including  the  range  of 
actions,  alternatives,  and  environmental 
concerns  that  should  he  addressed. 
Puhlic  scoping  meetings  will  he  held  in 
tin;  City  of  (Concord.  California,  to 
jnovidi;  information  and  receive  written 
comments  on  the  scope;  e)f  the;  lihS. 
Fe;ele;ral.  state,  anel  le)e:al  age;ne:ie;s  anel 
inte;re;ste;el  indivieluals  are;  enexeurageel  te) 
exemment  een  the  .sexepe  e)f  the;  liilS  e)r 
attenel  the  puhlie;  sexeping  me;e;tings.  Te) 
he;  me).st  helpfid,  .sexeping  exnnments 
sheeidel  e;le;ariy  ele;.se:rihe;  s])e;e:ifie:  issue;s 
e)r  te)])ie:.s  that  the  exanmenter  he;lieve;s 
the  EIS  shoidel  aelelre;.s.s. 

(x)mme;nts  e;an  he  maele  in  the 
fe)lle)wing  ways:  (1)  Written  e:omments  at 
the  se;he;eiuleel  ])uhlic  .se:e)ping  me;e;tings; 
e)r  (2)  writte;n  e:omme;nt.s  maileel  te)  the 
lloN  HKAC  PMC  aelelre;ss  in  this  ne)tie:e: 
e)r  (.3)  writte;n  e;e)mme;nts  faxeel  te)  the; 

DoN  BRAC  PMO  fax  numhe;r  in  this 
notie;e:  e)r  (4)  e:omme;nts  suhmitte;el  via 
eanail  using  the;  De)N  BRAC  PMO  email 
aelelre;ss  in  this  ne)tie;e. 

Writtem  e:e)mme;nts  must  he; 
pe)stmarke;d.  faxe;d.  or  emailed  hy 
mielnight  Frielav,  April  13,  2013,  anel 
se;nt  te):  Dire;e:te)r.  NAVFAC  BRAC  PMO 
\Ye;.st.  Attn:  Mr.  Re)nalel  Be)chene;k.  14.').') 
Fraze;e;  Re)ael.  .Suite;  000.  San  Die;ge). 
Calife)rnia  02108-4310.  te;le;])he)ne  010- 
.')32-0000.  fax  010-.')32-08.')8.  e;mail: 
roimld.l)n(:btu}(‘k.(:tr<!ln(ivv.n\il. 

Re;e|ue;st.s  fe)r  .s|)e;e;ial  assistane:e;.  sign 
language;  inte;r|)ie;tatie)n  for  the;  h(;aring 
impaireel.  language;  inle;rpie;te;rs.  e)r  e)the;r 
auxiliary  aiels  for  the;  se:he;eiideel  puhlie; 
se:e)ping  me;etings  mu.st  he  seait  hy  mail 
e)r  email  hy  Frielav.  Mare:h  20.  2013  to 
the;  aelelress  j)re)viele;el  in  this  ne)tie:e. 

(].K.  (liiappetla, 

Litnitfimnt  C^omimunhr.  o)  llin  /i/dge; 

A(I\  (h:uU‘  (jaiwrcil.  I  ’.S.  S’avy.  I'fHU'ial 
/Jeg/.s/e/’  Liaison  Officar. 
il'K  Ooc.  2(n:{-().5‘)2.")  I'il(!(l  H:4.t  iiinl 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  the 
Commonwealth  of  the  Northern 
Mariana  Islands  Joint  Military  Training 
Environmental  Impact  Statement/ 
Overseas  Environmental  Impact 
Statement 

agency;  D(;partme;nt  e)f  the  Navy,  De)D. 
ACTION:  Ne)tie;e  of  intent. 

SUMMARY:  Pursuant  te)  .se;e:tie)n  (102)(2)(e;) 
e)f  the  Natie)nal  Fnvire)nme;ntal  Policy 


Ae:l  (NFPA)  of  1000,  as  im])le;mented  hv 
the  Ce)une:il  e)n  Envire)nmental  Quality 
Re;gulatie)ns  (40  (x)ele;  e)f  l•'e;ele;ral 
Re;gulatie)ns  ])arts  I.'IOO-I.'IOH),  anel 
Exe;e:utive;  Oreler  12114.  and  United 
.State;s  (11. ,S.)  Marine  Cor|)s  NEPA 
imj)leme;nting  ie;gulations  in  Marine; 
Ce)r|)s  Oreler  P.')000.2A,  Marine;  Cor|)s 
Fe)re:e;s.  Pae:ifie:  (MARFORPAC).  as  the 
Exe;e:utive;  Agent  designat(;el  hy  the;  ll.S. 
Pae;ifie:  Commanel  (PACOM).  anne)une;e;s 
its  inte;nt  te)  prej)are  an  Environme;ntal 
lmpae;t  .Stateaneait  (EI.S)/Ove;rse;as  EIS 
(OEKS)  te)  evaluate  the;  pe)tential  impae;ts 
assoe;iate;el  with  preliminary  alternative;s 
for  me;e;ting  PACOM  Se;rvie:e; 
Ce)mi)one;nts'  unfilleel  unit  le;vel  anel 
e;e)mhineel  le;vel  military  training 
re;e|uirements  in  the  VVe;.stern  Pacific. 

The  pro])e)se;d  ae:tie)n  is  te)  establish  a 
se;rie;s  of  live;- fire  anel  maneuve;r  Rang(;s 
and  Training  Aix;as  (RTAs)  within  the 
Comme)nwe:alth  e)f  the  Ne)rthern  Mariana 
Islanels  (CN.MI)  te)  me;e;t  this  ])urpe).se. 

Existing  Department  e)f  Defen.se  (DoD) 
RTAs  anel  .su])pe)rt  fae;ihtie;.s  in  the; 
\Ve;ste;rn  Pae:iiie;,  |)artie:ularly  the)se  in 
the;  Mariana  islands,  are;  insuffie:ie;nt  te) 
su])])e)rt  PACOM  .Se;rvie:e;  Componeaits’ 
IJ..S.  Ce)ele;  (II..S.C.)  Title;  10  training 
re;e|uir(;me;nts  ie)r  the;  re;gie)n.  The; 
(;xpansie)n  e)f  existing  RTAs  and 
e:e)nstructie)n  eif  new  RTAs  will  .satisfy 
id(;ntifie;d  training  ele;fie:ie;ne;i(;s  fe)r 
PACOM  fe)ix;(;s  that  an;  based  in  or 
r(;gularly  train  in  the  CNMI.  'rhe;se  RTAs 
will  he;  available  to  ll.S.  fe)re:e;.s  anel  their 
aliie;s  eni  a  e;e)niinue)us  and 
uninte;rru])te;d  se;he;elule;.  The;se  R  TAs  are; 
ne;ede;d  to  .suj)])ort  e)nge)ing  o])e;ratie)nal 
ix;()eiire;m(;nt.s,  e:hanges  te)  II..S.  fe)re:e; 
strue;ture;  anel  gee)graphie;  pe)sitie)ning  of 
iore:e;s.  anel  l)..S.  training  relationships 
with  allieel  natie)ns. 

MARFORPAC.  as  the;  Exe;e:utive 
Age;nt,  has  invite;ei  the  F(;eleral  Aviatie)n 
Administration  (FAA);  inte;rnational 
Broaele:asting  Bure;au  (IBB):  l].,S.  Army 
Corps  of  Engineers;  National  Marine 
Fishe;ries  .Se;rvie:e;;  11. .S.  Fish  anel  Wilellife 
.Se;rvie;e:  anel  11. ,S.  De;|)artme;nt  e)f 
Interie)!'.  Offie:e  e)f  Insidar  Affairs,  te) 
])artie;i])ate  as  e:e)e)pe;rating  age:ncie;s  in 
the  preparatie)!)  e)f  the;  EkS/OEkS. 
MARFORPAC  has  alse)  de;ve;le)])e;el  a 
Me;me)ranelum  e)f  Understanding  with 
the;  military  servie:es  re;garding  their 
support  anel  e;ngage;me;nt  in  the; 
eleve;loi)me;nt  e)l  the;  EIS/OEIS. 

MARFORPAC  e;ne;ourage;s 
ge)ve;rnmental  age;ne:ie;s,  ])rivat(;-see:tor 
organi/.atieens,  anel  the;  ge;ne;ral  puhlic  to 
partie;i])ate  in  the  NEPA  pre)e:e;ss  fe)r  the; 
EkS/OEkS.  MARFORPAC  is  initiating  the; 
sexeping  pre)e:e;ss  leer  the;  likS/OEkS  with 
this  Ne)tie:e  e)f  Intent  (NOI).  .Se;e)ping 
assi.sis  MARFORPAC  in  ieleaitifving 
e:e)mmunity  e:e)ne:ern.s  anel  spe;e:ifie:  issue;s 
to  he  aelelre)sse;el  in  the  EIS/OEIS.  All 


intereste;el  ])iirtie;s  enx;  inviteel  to  attenel 
the  sex)ping  mee;tings  anel  are; 
e;ne;e)uriige;el  te)  proviele;  e:e)mme;nts. 
MARFORPAC  will  e;e)nsiele;r  the;.se; 
e:e)mments  in  ele;te;rmining  the;  .se;e)])e;  e)f 
the  EKS/OEIS. 

DATES:  Thre;e;  ])uhhe:  .se:e)ping  me;etings. 
using  ill)  e)pe;n-he)use  feermat,  will  he 
he;lel  e)n  the;  fe)lle)wing  elates  anel 
le)e:alie)ns  in  the;  CNMI: 

•  \Ve;elneselay.  April  10.  2013.  .');()() 
|).m.  te)  8:00  p.m.,  Deiuehm  Ele;mentary 
Se:he)e)l  C.ifeteria.  Damian  Re)ael,  Danelan, 
.Siiij);m,  CNMI  OOOOO 

•  'rimrselay.  A])ril  11,  2013.  4:00  p.m. 
te)  7:00  p.m.,  Tinian  Cvin,  .San  Je)se, 
Tinian.  CNMI  OOO.'IO 

•  Frielav.  April  12,  2013,  .'):()()  p.m.  te) 
8:00  p.m..  Carolinian  Utt,  Cara])an. 
Siii])an,  CNMI  OOOOO 

Coneairreait  with  the  NEPA  pre)e:e;ss, 
MARFORPAC  is  initiating  Natie)nal 
lhste)ric  Pre;servatie)n  Ae:t  .Se;e;tie)n  100 
Consultatie)])  te)  eletermine  the  ])otential 
e;ffe;e:ts  e)f  the  ])re)poseel  aeition  e)n 
histe)rie:  pre)pertie;s.  During  e;ae:h  of  the 
ahe)ve;  me;e;tings.  MARFOlb’AC  will  he)lel 
.Se;e:tie)n  100  meetings  in  a  .se;parcite;  are;a 
whe;re;  suhje;e:t  matte;r  e;xpe;rts  will 
e;x|)lciin  the  .Se;e:tie)n  100  pre)e:e;ss  ;mel 
se)he:it  ])uhhe:  input  e)n  the  iele;ntifie:atie)n 
e)f  histe)rie:  ])re)perlie;s  anel  ])e)te;ntial 
e;ife;e:ts  e)f  the;  pre)])e)se;el  iie;tie)n  e)n 
histeerie;  pre)])e;rtie;s. 

Ce)mme;nts  e)n  the;  |)re)pe)se;el  ;)e:tie)n 
iinel  pre;hminarv  altermitives  m<iv  he; 
suhmitte;el  eluring  the;  4.')-elay  ])uhhc 
.se:e)ping  e:e)mme;nt  ])e;rie)el.  Ce)mme;nts 
she)idel  he;  pe)stmarke;el  e)r  ree;eive;el  hy 
Aj)ril  20.  2013.  Ch.uneerre)  .Stanelarel 
Time  (Ch.ST).  There  are  three;  ways  te) 
submit  written  e:omme;nts:  (1)  pre)viding 
e;e)mme;nts  at  e)ne  e)f  the;  puhlie:  .se;e)ping 
mee;tings:  (2)  submitting  e;omments 
thre)ugh  the  ])re)jee:t  Web  site: 
www.cnini joint  inilitciivti'diningais. coin-, 
anel  (3)  mailing  ceanments  to  the 
tbllowing  aelelress:  Naval  Fae;ilitie.s 
Engineering  Ce)mmanel,  Pae:ifie:,  Attn: 
EV21,  CNMI  Je)int  Military  Training  EIS/ 
OEIS  Pre)jee:t  Manager,  2.')8  Makalapa 
Drive.  Suite  100,  )BPHH,  HI  00800- 
3134. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ple;ase  visit  the;  ])re)je;e;t  Web  site  e)r 
e:e)ntae:t  the;  CNMI  Ie)int  Milit.iry 
Training  EkS/OEkS  Pre)jee:t  Manager  hy 
tele;phe)ne;  at  808-472-1 21)3  e)r  hy  e;mail 
vi.i  the;  pre)jee:l  Web  site;.  Ple;a.se;  submit 
re;eiue;sts  leer  spe;e;ial  assistane;e;,  sign 
language;  inle;rpre;tatie)n  for  the  he;aring 
impaireel.  eer  e)ther  auxiliary  aiels  ne;e;ele;el 
at  the  puhlie:  se:e)])ing  e)])en  heeuse  te)  the; 
Pre)je;e:t  Manager  hy  Mare:h  25,  2013. 
SUPPLEMENTARY  INFORMATION:  The  ll.S. 
military  is  e:harge;el  with  u))holehng  the 
U..S.  Ce)nstitutie)n,  elefeneling  the  United 


16258 


Federal  Register/ Vol.  78.  No.  50 /Thursday.  March  14.  20i:t / Notice^ 


Status  from  all  enemies  fonngn  ami  tri 

(lomestie.  and  honoring  commitments  F; 
made  in  treaties  and  other  international  in 
agreeimmts.  In  particular,  live  ol  tin;  oi 

Severn  treaties  of  mutual  defense  involve  c( 
the  \V(!stern  Pacific.  In  order  to  (i 

accomplish  these  missions,  litlelOol  ai 

the  U.S.C.  reepiires  the  Services  to  '1' 

maiutain.  train,  and  eepui)  comhat-ready  h 

forces  ca])ahle  of  winning  wars.  ti 

d(;terring  aggression,  and  maintaining  N' 

freiedom  of  the  s(!as.  Modern  warfare  c 

and  s(!curitv  operations  are  com])lex  1< 

undertakings,  and  D.S.  military  ii 

pmsonnel  must  train  regularly  to  s 

maintain  the  necessary  skills  reepured  to  2 
accomi)lish  their  con.stitutional  and  I 

.statutory  mandates.  ^ 

Beginning  in  2()()t)  with  the  Institute  i 
for  Defense  Analyses'  (IDA) 

‘‘D(!partment  of  Defense  Training  in  the  < 
Pacific  Study,”  and  culminating  in  the  ( 
lanuary  201 8  DoN  Commonwealth  of  I 

the  Northern  Mariana  Islands  joint 
Militarv  Training  Re(inirements  and  ^ 

.Siting  .Study  (R.SS),  DoD  has  i 

documented  joint  military  training  i 

deficiencies  throughout  tin;  PA(.()M 
Area  of  Responsibility  (AOR).  and 
s|)ecifically  within  the  CNMl.  1  lu;  2000 
IDA  .Stndv  examined  training 
capabilities  utilized  by  the  DoD  in  the 
PACOM  A(1R  and  concluded  tlnit 
curnmt  training  deficiencies  exist.  1  he 
IDA  stndv  examined  several  ])otential 
.solutions  and  concluded  that  the 
Mariana  Islamls’  strategic,  location  in  the 
PACOM  AOR  makes  these  islands  a 
prime  location  to  sn])])ort  forces 
throughout  the  AOR.  The  IDA  Study 
recommended  that  planning  he  initiated 
to  analvze  the  ability  to  construct  new. 
or  expand  exi.sting  training  caiiahilities 
and  support  faialities  in  the  Mariana 
Islands. 

The  need  for  joint  servic:e  training  m 
the  Western  Pacific  was  also  recognized 
in  the  2010  Quadrennial  Defense 
Review  (QDR).  Siiecifically.  the  QDR 
concluded  that  the  11. S.  should  develoj) 
additional  training  capabilities  for  joint 
and  combined  forces  in  the  Western 
Pacific  to  assure  readiness  of  ll.S.  forces 
to  carry  out  military  ojierations  as  well 
as  humanitarian  assistance,  di.saster 
relief,  and  maritime  security. 
Furthermore,  the  QDR  found  that  the 
available  land  within  U-.S.  jurisdiction 
in  the  Pacific  jirovided  the  potential  for 
leveraging  ll.S.  engagement  with  allied 
and  partner  militaries  to  build 
multilateral  security  relatioushijis  and 
operational  i:apacity  among  the 
countries  of  the  region. 

The  April  2012  DoN  Training  Needs 
Assessment;  An  Assessment  of  (.urrent 
Training  Ranges  and  SupiKirting 
Facilities  in  the  ll.S.  Pac.ific  Command 
Area  of  ResjKmsibility  further  examined 


training  deficiencies  in  the  We.stern  ah 

Pat:ific  hv  dividing  the  PACOM  AOR  pr 
into  four  indeiiendeut  geogra])hic  areas  all 
or  “hubs”  rejiresentiug  the  largest 
concentrations  of  ll.S.  forces:  )a])aiy  Ih 

(including  Okinawa],  Korea,  I  lawaii.  di 

and  the  Mariana  kslands  (Cuam/CNMl).  th 
The  a.ssessmeut  confirnuul  the  earlier  th 
fiudiugs  that  the  greatest  munher  of  ‘-i’ 

training  ileficiencies  exists  in  the 
Mariana  Islands  huh.  The  CNMl’s  id 

criticality  to  providing  an  environment  tf 
for  joint  training  and  stabilizing  t( 

influence  in  the  PACOM  AOR  was  hi 

s])ec.ificallv  mentioned  in  the  Ajuil  2012  u 
2+2  .Statement  between  japan  and  the  i' 
ll.S.  wherein  both  nations  exjire.ssed  a  '' 
keen  desire  to  improve  training 
capabilities  in  the  CNMl. 

The  january  201  :i  RSS  continued  the  n 
aiialvsis  by  focusing  on  those 
deficiencies  found  in  the  Mariana  y 

Islands  and  sjiecifically  in  the  (.NMI.  i 
.Service  training  operates  on  a  crawl-  i 

walk-run  continuum  jirogressiug  from  i’ 

individual  skills,  to  unit  level  to 
combined  level  training.  The  majority  ol  ( 

individual  skills  training  will  he  i 

accomplished  outside  of  the  C.NMl.  1  he 

42  unfilled  training  riKiuirements  i 

documented  in  the  january  201 8  RSS  i 
are  for  unit  level  and  combined  level 
training.  Unit  level  training  consi.sts  of  I 
troojjs  with  similar  military 
occupational  spticiallies  training  on 
both  live-fire  and  maneuver  ranges  to 
d(!V(!lop  the  skills  necessary  for  the  unit 
to  carry  out  its  mission.  Combined  level 
arms  training  brings  .several  units 
together  working  as  a  team  towards  a 
single  ohjec;tive.  Combined  level 
training  also  involves  maneuver  and  use 
of  live-fire  ranges  and  training  areas; 
however,  hecau.se  of  the  greater  number 
of  units  and  tasks,  this  training  ixuiuires 
larger  areas.  Bec;ause  of  the  nature  of 
unit  and  combined  level  training,  along 
with  the  frequency  of  this  training, 
sejjarate  range  comjjlexes  are  reepured 
to  sup])ort  each  type  of  training. 

The  R.S.S  further  defined  and 
develo])(!d  the  purpose  and  neeul  foi  the 
s  ])roposed  action  of  improving  military 
training  capabilities;  refined  and 
applied  operational  siting  criteria  for 
asse.ssing  i)reliminary  alternatives 
within  the  C.NMl;  and  ajyplied  those 
criteria  to  potential  candidate  locations 
r  within  the  C.NMl  in  order  to  meet 

PACOM  .Service  Comj)onents’  unfilled 
training  nupurements.  Of  the  14  C.NMl 
islands,  the  R.S.S  found  that  only  Tinian 
and  Pagan  are  capable  of  meeting  unit 
level  and  combined  level  screening 
criteria,  and  could  potentially  satisfy 

t  most  of  the  uufilled  training 

ixupnnmients  for  the  C.NMl.  Neithei 
1  Tinian  nor  Pagan  can  supi)ort  all 
ul  identified  unfilled  training  reepurements 


alone;  however,  in  combination  they 
present  a  variety  of  preliminary 
alternative  RTA  configurations. 

Prainnindiv  /\lt(nn(itivos:  As  part  of 
this  scoping  effort.  MARFORPAC.  has 
developed  preliminary  alternatives  on 
the  islands  of  Tinian  and  Pagan  to  meet 
the  recjuisite  training  capabilities  and 
cai)acity.  The  FIS/OFIS  will  also 
consider  anv  other  rcxisonahle 
alternatives  that  are  identified  during 
the  scoi)ing  jxuiod.  MARFORPAC.  seeks 
to  minimize!  impacts  to  non-DoD  lands 
and  the  environment  by  establishing 
multi-]uirj)o.se  ranges  with  overlapping 
impact  areas  and  surface  danger  zones, 
wluire  possible,  on  existing  DoD- 
controlled  lands. 

Preliminary  alternatives  are  the 
impro'.'ement,  development,  and  use!  e)f 
e!xi.sting  anel  nenv  military  training  arenis 
e)n  the  islamls  of  Tinian  anel  Pagan,  to 
inchule  surrounding  li.S.  anel 
internatie)nal  water  and  airs])ae;e!.  With 
re!garels  to  Tinian.  ])reliminary 
alternatives  for  unit  level  training 
eionsieler  layele)wns  with  anel  without 
re!le)e;iiting  the  IBB  Ve)ie;e  e)l  Ame!rie:a 
fae;ility.  Te)  elate,  all  Tiniau  i)re!limiuary 
alternatives  reupiire  the  eise  of  all 
military  leuisenl  lanel.  inchuling  that 
whie:h  hiis  hee!n  le!ase!el-hae;k  te)  the  C.NMl 
ge)ve!rnme!ut  le)r  cigrie:ultural  use!s.  le)i 
Pagan,  all  the  preliminary  alte!rnative!s 
fe)i"e;e)mhiue!el-le)vel  training  pre)pe)se! 
using  the  entire  islanel  fe)r  military 
purpeeses. 

Spee;ial  use  air.s])ae:e  will  he  ne!eeleet 
eever  anv  islanel  preepeeseel  feer  RTAs  anel 
MARFC'fRPAC:.  as  Exen’-utive  Agemt.  will 
se!e!k  elesignatie)!)  e)f  sue;h  airs])ae;e!  in 
I  e:e)e)relinatie)n  with  FAA  one:e  a  Ree:e)rel  e)l 
Decision  has  been  ce)mi)le)te!el  lor  the 
EKS/OEKS.  In  aeldition.  maritime  elanger 
zeenes  mav  he  renpiireel  along  the 
e;oa.stlines  aeljacent  to  De)D-e:ontre)lle!el 


propel  tv.  ,  .  . 

Under  the  No  Action  Alternative,  the 
proposeel  RTAs  woulel  not  he 
e;e)nstrue:teel  on  the  islamls  of  Tinian  anel 
Pagan.  The  identifieel  training  defie:it 
would  persist  anel  the  eixisting  Weistern 
Pae;ifie.  R  TAs  woulel  remain  insuflie:ient 
to  .sup:)ort  PAC.OM  .Seirvieie 
CeHUjiements’  Title  10  training 
reeiuireiments  lor  the  reigiem.  The  Ne) 
Ae;tiem  Alteirnative  wemlel  eiontinue 
e;urre!nt  training  ae:tivilie!S.  whie:h 
ine:hiele!  limiteiel  ne)n-lae:tie;al  livei-fiiei 
anel  eitheir  nem-live  fire  training. 
ine:hieling  amphihieuis  warfare  anel 
urban  warfare!  ae'.tivities  that  are! 
e;urre!ntlv  appreiveel  by  DeiD  .Se!rvie;e 
Ce)nipone!nts  em  I  inian  anel  Peigan,  <is 
well  as  the  either  apiiroveel  existing 
RTAs  within  the  CNMl.  as  well  as 
eleweloimient  of  the  four  rangexs  on 
Tinian  that  were  the  subjeieit  of  the  2010 
Cuam  ELS  Reeiorel  of  De!e:ision.  The  No 
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Action  Alternative  dotis  not  meet  the 
|)nrpose  anil  need  of  the  |)ro|)osed 
action. 

luivironniantdl  Issues  and  Hdsoiircds 
To  Bo  Bxonunod:  After  sco|)ing  is 
complete,  the  Id.S/OKhS  analysis  will 
evaluate  potimtial  environmental 
im|)acts  as.sociated  with  each  altinnative 
.selected  for  foil  analysis.  Issues  to  hi; 
addre.ssiHl  include,  hut  are  not  limited 
to.  noisi*.  cnltnral  re.sonrces. 
transportation,  utilities. 

.socioeconomics,  biological  resourcijs. 
geology  and  soils,  water  ipialitv.  air 
(|iiality.  airs])ace.  land  use.  riicreation. 
.safety,  hazardous  materials  and  wa.ste, 
visual  resources,  and  environmental 
justice. 

Resources,  activities,  and  issues 
identihed  through  the  sco])ing  process 
will  he  considered  in  the  KIS/OEIS.  The 
analysis  will  include  an  evaluation  of 
direct  and  indiriict  impacts  and  will 
account  for  cumulative  impacts  from 
othiM'  ridevant  past,  present  and 
reasonahly  foreseeable  future  actions  in 
the  Mariana  Islands. 

Aooncy  (Jonsiillotions:  MARFORRAd. 
as  Fxecutive  Agent,  will  imdertaki; 
appro|)riat(;  consultations  with 
regulatory  entities  pursuant  to  the 
luidangitred  .Species  Act.  National 
Historic  I’riiservation  Act.  (Coastal  /oni? 
Managemimt  Act.  (ilijan  Water  Act,  and 
other  a|)))licahie  laws  or  regulations. 
(Consultation  mav  include,  hut  will  not 
he  limited  to.  the  following  liuliM'al. 
state,  and  local  agencies:  II..S.  Fi.sh  and 
Wildlife  .Sin  vice.  National  Marine 
Fishin  ies  .Service!,  the  I  J..S.  Army  (Corps 
of  Knginiiers.  National  I’ark  .Siirvice. 
(CNMI  Historic  Presi!rvation  Office,  and 
the(CNMl  (Coastal  Riisourciis 
Management  Office. 

Scho(hdo:'Vhifi  NOI  initiates  a  45-dav 
.scoping  comment  jieriod  to  identify 
issues  to  he  addriissed  in  thi!  Fl.S/OHl.S 
and  reasonable  and  feasible  alternatives 
to  implement  the  proposiid  action.  The 
next  step  in  the  NEPA  process  occurs 
with  publication  of  a  Notice  of 
Availability  (NOA)  in  thi!  Federal 
Register  and  local  m(!dia,  announcing 
release  of  the  Draft  FhS/OFl.S  and 
commencement  of  a  4.5-dav  public 
commiiiit  period.  A  notice  will  he 
puhlishiul  in  local  newspa|)(!r.s  to 
advertise  public  scoping  meetings  for 
the  project  during  the  4.5-day  comment 
j)eriod.  MARf’ORPAfC.  as  the  I'Cxecutive 
Agent,  will  consider  and  resi)ond  to  ail 
comments  received  on  the  Draft  fCl.S/ 
OFI.S  when  pre|)aring  the  Final  FI.S/ 
OFFS.  MARF()RPA(C.  as  the  Executive 
Agent,  intiiuds  to  issue  the  F’inal  fCkS/ 
OEl.S  in  late  2015,  at  which  time  an 
NOA  will  he  jiuhlished  in  the  Federal 
Register  and  local  media.  The  NOA  will 
initiate  a  3()-day  waiting  period,  after 


which  the  Assistant  .Secretary  of  the 
Navy  will  issue  a  Record  of  Decision. 

Dated:  March  H.  201  :t. 

(^K.  (diiappelta, 

Lioiilonnnt  (A>nini(in(l<r.  Offico  o)  tho  /Ki/gi.' 
Advocdli'  (i(dUd(il.  I  '.S.  Now,  Fodoral 
B(‘;^istcr  IJidson  ( ifjioor. 

|l  K  Doc.  2()i;t-(mH:t7  Filed  :t-i:{-i:i;  K:4.'')  am| 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Subcommittee  Meeting  of  the  Board  of 
Advisors  to  the  President,  Naval 
Postgraduate  School 

agency;  De])artment  of  the  Navy.  DoD. 
ACTION:  Notice  of  0|)en  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
rhe  Feder.il  Advisory  Committee  Act 
(Pul).  E.  ‘)2-4()3.  as  amended),  notice  is 
hereby  given  thiit  the  following  meeting 
of  the  aforementioned  subcommittee 
will  he  held.  (Parent  ("ommiltee  is: 

Hoard  of  Advisors  (HOA)  to  the 
Presidents  of  the  Naval  Postgraduate 
.School  and  the  Naval  War  (College 
(NP.S).  This  meeting  will  he  opiiii  to  the 
j)uhlic. 

DATES:  rhe  meeting  will  he  held  on 
Wednesday,  April  24.  2013,  from  8:00 
a.m.  to  4:00  i).m.  and  on  Thursday. 

April  25.  2012.  from  8:00  a.m.  to  4:00 
]).m.  Pacific  Time  Zone. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Naval  Postgraduati!  .School,  Ingersoll 
Hall.  Room  301.  1  University  Hircle, 
Monterev.  (^A. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jaye  Panza.  Naval  Postgraduate  .School, 
Monterey.  (lA  03043-5001.  telephone 
numher  831-050-2514. 

SUPPLEMENTARY  INFORMATION;  The 
|)ur])ose  of  the  meeting  is  to  elicit  the 
advice  of  the  Hoard  on  the  Naval 
.Service's  Postgraduate  Education 
Program  and  the  collaborative  exchange 
and  ])artnership  between  NP.S  and  the 
Air  Force  Institute  of 'Technologv.  The 
hoard  examines  the  effect ivene.ss  with 
which  the  NP.S  is  accomplishing  its 
mission.  To  this  end,  the  hoard  will 
iniiuire  into  the  curricula:  instruction: 
|)hysical  e(|ui])meni;  administration; 
state  of  morale  of  the  student  hodv, 
faculty,  and  staff;  fi.scal  affairs:  and  anv 
other  matters  riilating  to  the  o])eration  of 
the  NP.S  as  the  hoard  considers 
])(!itinent.  Individuals  without  a  DoD 
government/(;AU  card  reipiire  an  escort 
at  the  meeting  location.  For  access, 
information,  or  to  send  written 
comments  regarding  the  NP.S  HOA 
contact  Ms.  (aye  Panza.  Designated 


Federal  Officer.  Naval  Postgraduate 
.School,  1  University  Uircle,  Monteriiv, 
CA  ‘)3‘)43-5()()l  ori)v  fax  831-()5(i-3'l45 
by  A] nil  18.  2013. 

C.K.  Eliiappotta, 

Lunitonont  (Aiiunidiulor.  Offico  oj  Ilia  /ai/.i'e 
Advncdio  Cionvrdl.  V.S.  \dvv.  I'cdoKd 
l!(;<^isl(!r  Liidsoi)  ( 'ifficor. 

IFK  Doc.  2iu;t-().">*)2li  I'iliul  :i-i:i-i:i:  K;4,'i  ami 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-0029] 

Agency  Information  Collection 
Activities;  Comment  Request; 

Integrated  Postsecondary  Education 
Data  System  (IPEDS)  2013-2016 

AGENCY:  National  Uenter  for  Education 
.Statistics  (NCE.S),  Institute  of  Education 
.Sciences  (lES),  ED. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
I’aperwork  Reduction  Act  of  l‘)t)5 
(I’RA).  ED  is  j)ro])osing  a  revision  of  a 
current  information  collection. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  hiifore  May  13, 
2013. 

ADDRESSES:  Uommeuts  submitted  in 
response  to  this  notice  should  he 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  Idtp:// 
\viv\\'.rodid(dions.dov  hv  selecting 
Docket  ID  numher  ED-2U1 3-IU(]D-()()2‘) 
or  via  |)ostal  mail,  commercial  delivery, 
or  hand  deliverv.  iMease  note  that 
comments  suhmitted’-hv  fax  or  email 
and  those  submitted  alter  the  comment 
period  will  not  he  accepted.  Written 
requests  for  information  or  comments 
submitted  hv  postal  mail  or  deliverv 
should  he  addressed  to  the  Director  of 
the  Information  (killection  (dearance 
Division.  U..S.  Department  of  Education, 
400  Marvland  Avenue  .SW..  LH)  Room 
2E117,  Washington.  DU  20202-4537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
l(d^o(:kotMgi'@od.‘>ov.  Pliuise  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION;  .Section 
3508  of  the  Paiierwork  Reduction  Act  of 
10‘)5  (44  1 1..S.(;.  Uhapter  35)  re(|uires 
that  Federal  agencies  provide  interested 
parties  an  early  o])portunity  to  comment 
on  information  collection  reipiests.  'The 
Director,  Information  Uollection 
(Clearance  Division,  Privacy.  Information 
and  Records  Management  .Services, 
Office  of  Management,  publishes  this 
notice  containing  pro])o,sed  information 
collection  requests  at  the  heginning  of 
the  Departmental  review  of  the 
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information  collection.  The  Department 
of  Education  is  esj)(!cially  interested  in 
pnl)lic  comment  addre.ssing  llie 
following  issues:  (1)  Is  this  collection 
nece.ssary  to  the  ])ro])er  functions  of  the 
DepartiiKmt;  (2)  will  this  information  he 
])rocessed  and  used  in  a  timelv  manner; 
(8)  is  the  estimate  of  Ininhm  accurate; 

(4)  how  might  the  Dei)artment  enhance 
the  (|nality,  utility,  and  clarity  of  the 
information  to  he  colhicted;  and  (.5)  how 
miglit  the  De})artment  minimize  the 
lairden  of  this  collection  on  tin; 
respondents,  including  through  the  use 
of  information  tec:hnology.  Please  note 
that  written  comments  received  in 
resj)onse  to  this  notice  will  he 
considered  ])nl)lit:  records. 

Tith;  of  Colhiclion:  lnt(!grated 
l^j.stsecondarv  Education  Data  System 
(IPEDS)  2018-2018. 

OMB  (A)nlrol  Nuinbor:  1850-0582. 

Typo  of  Beviow:  Revision  of  a  (inrrent 
Information  Collection. 

Bosponchn  ts/A  ffactod  Pi  i  hli c :  State, 
Local,  or  Tribal  Covernments. 

Total  Estimatod  Nunihor  of  Anniud 
Bos})onsos:  77,000. 

Tot(d  Estiniatod  Niinihor  of  Annind 
Biirdon  Hours:  054,080. 

Abstract:  The  Integrated 
Postsecondarv  Education  Data  System 
(IPEDS)  is  a  w(il)-hased  data  c:ollection 
.system  designed  to  collect  basic  data 
from  all  postsecondarv  in.stitntions  in 
the  United  States  and  tin;  other 
jurisdictions.  IPldlS  enables  N(iES  to 
report  on  key  dimensions  of 
l)ostsecon(larv  education  such  as 
enrollments,  degrees  and  other  awards 
(iarned,  tuition  and  fees,  av(!rage  net 
price,  student  financial  aid.  graduation 
rates,  revenues  and  expenditures, 
facnlty  salaries,  and  staff  employed.  The 
IPEDS  weh-hased  data  collection  .system 
was  implemented  in  2000-01.  and  it 
collec:ts  basic  data  from  ap])roximately 
7,500  postsecondarv  institutions  in  the 
United  .States  and  the  other  jurisdictions 
that  are  eligible  to  participate  in  Title  IV 
Federal  financial  aid  ])rograms.  All  Title 
IV  in.stitntions  are  recpiired  to  respond 
to  IPEDS  (Section  400  of  the  Higher 
Education  Amendments  of  1002  (Pnh.  L. 
102-825)).  IPED.S  allows  other  (non-title 
IV)  institutions  to  ])articii)ate  on  a 
volnntary  basis.  About  200  el(!ct  to 
respond.  IPED.S  data  are  available  to  the 
])nl)lic  through  the  (iollege  Navigator 
and  IPEDS  Data  Center  \Vel)  sites.  The 
National  ('.enter  for  Education  .Statistics 
(N(;E.S)  seeks  authorization  to  continue 
its  IPldlS  data  c:olleclion.  Current 
authorization  ex))ire.s  0/80/2014  (OMIl 
No.  1850-0582).  VVe  are  recjne.sting  a 
new  clearance  for  the  2014-15  and 
2015-10  data  collections  now  in  order 
to  provide  institutions  a  one-year 
advance  notice  of  clianges  to  the  current 


(lata  colhiction.  Bcicau.se  the  alnxulv 
ai)proved  2018-14  IPED.S  data 
coll(;ction  has  not  yet  taken  place,  we 
are  carrying  over  the  documentation  and 
(estimated  burden  as.sociat(!d  with  the 
2018-14  data  collection. 

Haled:  Marcli  11. 20 18. 

Kah;  Miillan, 

/\(.7i;ig  Dirrclor.  Infonnalion  (tolicclion 
(jlaaranca  Division.  Privocv.  Informnlion  and 
tiac.ords  Mniuifionionl  Sorvicos.  Offico  of 
Moiuii’onu'iil. 

U  K  Doc;.  2(n:t-(l,'>‘l.'')K  I'ilcid  :i-i:i-i:i;  KidS  anil 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Dejiartment  of  iMiergv  (DOE). 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  .Site-.S])ecifi(:  Advisory 
Board  (EM  .S.SAB),  I’adncah.  The 
Federal  Advi.sory  Committee  Act  (I^nh. 

L.  No.  02-408,  80  .Stal.  770)  nxpiires 
that  inihlic  notice  of  this  meeting  he 
announced  in  tlie  Federal  Regi.sler. 
DATES:  Thursday,  April  18.  2018,  0:00 
p.m. 

ADDRESSES:  Barkley  Centre.  Ill 
Memorial  Drive,  l^aducali,  Kentucky 
42001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Racliel  Bhunenfeld,  Deputy  Designated 
Imderal  Officer,  De])artment  of  Energy 
Paducah  .Site  Office,  Post  Office  Box 
1410,  Paducah,  Kentucky  42001,(270) 
441-0800. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpo.se  of 
the  Board  is  to  make  recommendations 
to  DOE-EM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management  and  related 
activities. 

Tentative  Agenda 

•  ("all  to  Order.  Introductions.  Review 
of  Agenda 

•  Administrative  Issues 

•  Public  ('.omments  (15  minutes) 

•  Adjourn 

Breaks  Taken  as  Appropriate 

Public  Participation:T\\e  EM  SSAB, 
Paducah,  welcomes  the  attendance  of 
the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  jiersons  with  physical 
disabilities  or  special  iu;eds.  If  you 
re(iuire  sjiecial  accommodations  due  to 
a  disability,  please  contact  Rachel 
Bhunenfeld  as  soon  as  ]K)s.sil)le  in 


advance  of  the  imuiting  at  the  telejihone 
number  listed  above.  \Vritteu  statements 
may  Ix'  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Rachel  Blnmenfeld  at  the 
ti!le])hone  number  listed  above. 

Recpiests  must  he  received  as  soon  as 
possible  prior  to  the  meeting  and 
nia.son.ihle  provision  will  he  made  to 
include  the  pre.sentalion  in  the  agenda. 
The  Deimty  Designated  Federal  Officer 
is  empowered  to  condnct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  jnihlic  comnuaits  will 
he  provided  a  maximum  of  five  minutes 
to  pr(Lsent  their  comments.  The  EM 
.SSAB,  I^aducah,  will  hear  public 
comments  pertaining  to  its  .scope  (clean¬ 
up  .standards  and  environmental 
re.st oration:  wa.ste  management  and 
disposition;  .stabilization  and 
disjiosition  of  non-stockpile  nuclear 
materials;  excess  facilities;  future  land 
use  and  long-term  stinvardship:  risk 
asscissment  and  management;  and  clean¬ 
up  .science  and  technology  activiti(!.s). 
(iomments  outside  of  the  scope  may  he 
submitted  via  written  statement  as 
directed  above. 

Minutes:  Minnies  will  he  available  by 
writing  or  calling  Rachel  Blnmenfeld  at 
the  addre.ss  and  |)hone  nnmher  listed 
above.  Minnies  will  also  he  available  at 
the  following  Web  site:  http:// 

WWW’. pod  peal). enerov.gov/ 
2013Meetinos.htiui. ' 

lssiu!il  at  Wasliington.  DC  on  March  11. 
2018. 

I.aTanya  K.  Biillor, 

Deputy  Coinmillee  .Manogement  Officer. 

IKK  Doc.  2(n.8-O.S!ll.S  Filial  ;i-i:i-i:i:  8:4,8  am| 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  D{;])artment  of  Energy. 

ACTION:  Notice  of  Open  Meciting: 
correction. 

SUMMARY:  On  March  4.  2018,  the 
Department  of  Energy  (DOE)  published 
a  notice  of  open  meiiting  announcing  a 
meeting  on  March  25-20.  2018  of  the 
iMivironmental  Managtanent  .Sit(!- 
.Spcicific  Advisory  Board,  .Savannah 
River  Site  (78  ER  14088).  This  document 
mak(!s  a  correction  to  that  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oerri  Flemming.  Office  of  External 
Affairs,  Dejiartment  of  Energy, 

Savannah  River  Operations  Office.  R.O. 
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Box  A.  Aiken.  SC  20802;  I’lione;  (80.3) 
0ri2-788(i. 

(Aurections 

In  the  Federal  Register  ol  March  4. 
2013.  in  FR  Hoc.  2013-0487.5.  on  page 
14088.  please  make  llie  following 
c.orixiction: 

In  that  notice  under  ADDRESSES,  lirst 
column,  third  paragraph,  the  meeting 
address  has  hecm  changed.  The  original 
address  was  Westin  Savannah  Harhor.  1 
Resort  Drive.  .Savannah.  (iA  31421.  The 
new  addre.ss  is  Hilton  Carden  Inn.  1005 
.Stevens  (aeek  Road.  Augusta.  CA 
30007.  The  reason  lor  this  change  is 
complv  with  DOF’s  current  restrictions 
on  non-essential  travel. 

IssihmI  at  Wasliingtoii.  DC;.  on  Ntanli  11. 
2013. 

l.a'l'diiya  K.  Butler. 

Drputy  (Amimitlrr  .\/n/?<;gc;ncji/  Olficiu’. 

II'K  Oik:.  2(n;{-().'>!U(i  Filed  it-Ct-l.l:  K:4r)  anil 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  C.ommission 
received  the  following  electric  rate 
filings: 

Docknl  \’iiiul)(;is:  FRl  3-1 033-000. 
Applicants:  Linden  VKT.  LLC.  RIM 
Interconnection,  L.L.C. 

Description:  lAmUm  VFT  submits 
revisions  to  R)M  OATT  .Schedule  10  to 
Im:  effective  7/1/2013. 

Filed  Date:  3/5/13. 

Accession  \hnnher:  201 30305-5001 . 
(ioininents  Dne:  5  ]).m.  FT  3/20/13. 
Docket  Mninhers:  FRl  3-1 034-000. 
Applicants: (California  Independent 
.System  Ojierator  (Coi'iioration. 

Description:  201 3-03-05  (Concurrence 
with  Blue  Skv  Ranch  .S(C1A  to  he 
effective  7/0/2012. 

Filed  Date:  3/5/13. 

Accession  S’lnnher:  20130305-5070. 
(Comments  Dne:  5  p.m.  FT  3/20/13. 
Docket  Xhnnhers:  FRl  3— 1035-000. 
Applicants:  Ralmco  Rower  (C.A.  LL(C. 
Description:  Ralmco  Rower  (CA  l-'FRC 
Flectric  Tariff  to  he  effective  3/5/2013. 
Filed  Date:  3/5/13. 

Accession  Nninher:  201 30305-5077. 
(ionnnents  Dne:  5  |).m.  FI’  3/20/13. 
Docket  Ninnhers:  FRl3-103()-000. 
/Ipp/ZcanOs: (California  Indiipendent 
.Svstem  Operator  (Corporation. 

'  Description:  201 3-03-05— 
(Concurrence  with  Drv  Ranch  .S(C1A  to  he 
effective  7/0/2012. 

Filed  Date:  3/5/13. 

Accession  X'ninher:  201 30305-5078. 


Cionnnents  Dne:  5  p.m.  I'CT  3/2()/13. 
Docket  Nnmbers:  FRl  3-1037-000. 
Applicants:  .Sonthwe.stern  Rnhlic 
.Service  (Company. 

Description:  2()13-3-5-(C.Sl*C(C-l'Ci<:R- 
Mustang  VI-0.1. 0-N()(C-Filing  to  he 
effective  3/(i/2013. 

Filed  Dale:  3/5/13. 

Accession  Ninnher:  201 3030.5-5083. 
(ionnnents  Dne:  5  p.m.  fCT  3/20/13. 
Docket  Nnnihers:  l-CRl  3-1038-000. 
Applicants:  Rennsylvania  fClectric 
(Com])any. 

Descri pt ion :  1  ’lai nsy  1  va n  ia  F 1  ec t  ri c : 
(Company  submits  Notice  of 
(Cancellation  of  Rate  .Schedule  No.  74 
with  American  Municipal  Rower,  Inc. 
Filed  Date:  3/5/13. 

Accession  Ninnher:  20130305—5100. 
(ionnnents  Dne:  5  p.m.  FT  3/20/13. 
Docket  Nnmhers:  FRl  3-1030-000. 
Applicants:  R|M  Interconnection, 
L.L.(C. 

Description:  Original  .Service 
Agreement  No.  3512;  Queue  No.  X2-038 
to  h(!  effective  2/7/2013. 

Filed  Date:  3/5/13. 

Accession  Ninnher:  201 3030.5-51 04. 
(ionnnents  Due:  5  ]).m.  I'C'l’  3/20/13. 
The  filings  are  accessible  in  the 
(Commission's  eLihrary  system  by 
clicking  on  tlu;  links  or  (pierving  the 
(locket  number. 

Any  ])er.son  desiring  to  intervene  or 
l)rot(!st  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rides  211 
and  214  of  the  (Commission’s 
Regulations  (18  (CFR  385.211  and 
385.214)  on  or  before  .5;00  ]).m.  Fa.stern 
time  on  the  specified  comment  date. 
Rrotests  may  he  considered,  hut 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

(Tiling  is  encouraged.  More  detaihul 
information  relating  to  filing 
re(iiurem(!nts.  interventions,  iirotests. 
.s(!rvice,  and  (pialifying  facilities  filings 
can  he  found  at:  http://\v\\’\\'.ferc.go\’/ 
docs- filin<>/efilin^/filin(>-re(]. pdf .  For 
other  information,  call  (88(1)  2(j8-3()7() 
(toll  free).  For  TTY.  call  (202)  502-8050. 

Dated;  March  .5.  201,3. 

Nathaniel  |.  Davis,  Sr., 

Depiilv  Secrelarv. 

IFK  Doc,  v()i :i_{l.')».')K  Filed  3-i:)-i;i;  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  (Commission 
received  the  following  exempt 
wholesale  generator  filings; 


Docket  Ninnhers:  FCGl  3-1 7-000. 
Applicants:  CVV  .Shore,  LL(C. 
Description:  Notice  of  .Self- 
( Certification  as  an  FWG  of  (CRY  Shore, 
LL(C. 

Filed  Date:  3/4/13. 

Accession  Ninnher:  20130304-5128. 
(A)nnnents  Due:  5  p.m.  fCT  3/25/13. 

Take  notice  that  the  (Commission 
re(:(!iv(;d  the  following  electric  rate 
filings:. 

Docket  Ninnhers:  FRl  3-535-001. 
Applicants:  R)M  Interconnection, 

L.L.(C. 

/l(;.sri7p//oj7;  Amendment  to  MORR 
filing  re  the  Feb  5,  2013  Order  in  FR13- 
535  to  he  effective  2/5/2013. 

Filed  Date:  3/4/1 3. 

Accession  Ninnher:  20130304-5100. 
Comments  Dne:  5  p.m.  FT  3/25/13. 
Docket  Ninnhers:  FRl  3-588-001. 
Applicants:  New  York  Independent 
.System  Ojierator,  Inc. 

Description:  NYl.SO  (Compliance 
Revisions  to  OATT  Interconnection 
.Study  Rrociiss  to  he  effective  2/18/2013. 
I-lled  Date:  3/4/13. 

Accession  Ninnher:  201 30304-.50‘15. 
Comments  Dne:  5  p.m.  ICT  3/25/13. 
Docket  Ninnhers:  FRl  3-823-001. 
Applicants:  (Casthdon  (Commodities 
MiM'chant  Trading  LL(C. 

/le.smp/jon;  .Supplement  to  notice  of 
succession  to  he  eflective  1/1/2013. 

I'iled  Date:  3/4/13. 

Accession  Ninnher:  201 30304-5007. 
Comments  Due:  5  ]).m.  fCT  3/25/13. 
Docket  Ninnhers:  FRl  3-820-000. 
Applicants:  RRA  Fnergy,  Inc. 
Descrij)tion:  KPA  Fnergy.  Inc.  .submits 
supplement  to  )anuary  30,  2013 
Application  for  Market  Based  Authoritv. 
Filed  Date:  21201  VA. 

Accession  Ninnher:  20130220-5071. 
Comments  Due:  5  p.m.  FT  3/13/13. 
Docket  Ninnhers:  FRl  3-1 024-000. 
Applicants:  .Sonthern  (California 
Fdi.son  Company. 

Description:  Revised  Added  Facilities 
Rate  for  Agmts  under  VVDAT  to  he 
effective  1/0/2013. 

Filed  Dale:  3/4/13. 

Accession  Ninnher:  20130304-5002. 
Comments  Due:  5  p.m.  FT  3/25/13. 
Docket  Ninnhers:  FRl  3-1 028-000. 
Applicants:'Vni]m)  Fnergv  LLC. 
Description:  TruRro  Fnergv 
(Cancellation  of  Tariff  to  he  effective  3/ 
.5/2013. 

Filed  Date:  3/4/1 3. 

Accession  Ninnher:  201 30304-5000. 
Comments  Due:  5  p.m.  FT  3/25/13. 
Docket  Ninnhers:  I-CRl  3-1020-000. 
Applicants:  RjM  Interconnection. 
L.L.(C. 

Description:  Original  Service 
Agreement  No.  3514;  Queue  No.  V3-052 
to  he  efhictive  1/31/2013. 
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Filed  Date:  3/4/1 3. 

Accession  Number:  201 303()4-5()03. 
(iommenis  Due:  .5  ]).ni.  I'/I’  3/2.5/13. 
Docket  Numbers:  HRl  3-1 030-000. 
Applicouts:  I’lM  Intorcomioction. 

L.h.C. 

Description:  Notice  of  (^anccillatioii  of 
l’|M  Service  Agnit  Nos.  3044.  31 4(), 

3100  and  3170  to  l)e  effective  1/31/2013. 

Filed  Dote:  3/4/13. 

Accession  Number:  201 3t)304-5000. 
(k)uuueuts  Due:  5  p.in.  ET  3/25/13. 
Docket  Numbers:  ERl  3-1031-000. 
Applicants:  Southern  Indiana  Gas  and 
Electric  ('oinpany. 

Description:  Petition  for  Limited 
Waiver  of  the  P)M  Interconnection. 

L.L.C.  ()j)en  Access  Transini.ssion  Tariff 
of  Southern  Indiana  Gas  and  Electric 
Goin])any. 

Filed  Date:  3/4/13. 

Accession  Nuu}ber:  20130304-5147. 
(iommeuts  Due:  5  ]).in.  ET  3/25/13. 
Docket  Numbers:  ERl  3-1 032-000. 
Applicants:  HonXhwe.st  Power  Pool. 

Inc. 

Descri})tion:  Settlement  Agreement 
t)etw(!en  Southwest  Power  Pool.  Inc. 
and  Mnnici])al  Energv  Agency  of 
Nebraska. 

Filed  Date:  3/4/13. 

Accession  Number:  201 30304-5175. 
('jonunents  Due:  5  p.m.  ET  3/25/13. 
The  filings  are  acce.ssihle  in  the 
(iommi.ssion's  eLibrarv  system  hv 
cdicking  on  the  links  or  querying  the 
docket  numher. 

Any  ])erson  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
mu.st  file  in  accordance  with  Rules  211 
and  214  of  the  Gommission’s 
Regulations  (18  GFR  385.211  and 

385.214)  on  or  before  5:00  ]).m.  Eastern 
time  on  the  s])ecified  comment  date. 
Protests  may  he  considered,  hut 
int(!rvention  is  necessary  to  become  a 
|)arty  to  the  ])roce(Kling. 

ePiling  is  encouraged.  More  tietailed 
information  relating  to  filing 
retpiiremenls,  interventions,  prote.sts, 
service,  ami  (lualifving  facilities  filings 
can  he  found  at:  htt})://\v\\’\\'. ferc.gov/ 
docs-filing/efiling/filing-re(}.pdf  For 
other  information,  call  (800)  208-3070 
(toll  free).  I'or  Tl’Y,  call  (202)  502-8050. 

Hilled:  March  Oa.  2013. 

Nathaniel  |.  Davis,  Sr.. 
lyeputy  Secretary. 

II'R  Dm:.  2(n:i-ll.'iKr>7  I'ilml  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERl 3-830-000] 

J.P.  Morgan  Ventures  Energy 
Corporation;  Supplemental  Notice  That 
Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  ])roceeding.  of  ).P. 
Morgan  Ventures  Energv  (A)r])oration’s 
application  for  market-hiised  rate 
authority,  with  an  accompiinying  rate 
schedule,  noting  that  such  ap])lication 
includes  a  recjuest  for  blanket 
authorization,  under  18  GFR  jiart  34,  of 
future  issuances  of  .securities  and 
assumptions  of  liability. 

Any  ])erson  desiring  to  intervene  or  to 
jirotest  should  file  with  the  Federal 
Energy  Regulatory  (^ommi.ssion,  888 
First  Street  NE.,  Washington,  DG  2()42(j, 
in  accordance  with  Rules  211  and  214 
of  the  ('ommission’s  Rules  of  Practice 
and  Procedure  (18  Gh’R  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copv 
of  that  document  on  the  Ajiplicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  ])rotesls  with  regard 
to  the  ap])Iicanl's  rerpiest  for  blanket 
authorization,  under  18  GFR  part  34,  of 
fninre  issuances  of  securities  and 
a.ssmn])tions  of  liahilitv  is  March  18, 
2013. 

The  Gommission  encourages 
electronic  suhmission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERG  Online  links  at  http:// 
w'ww.ferc.gov.  To  facilitate  electronic 
service,  jier.sons  with  Internet  access 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  nnahle  to  file  electronically 
should  suhmit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
luuleral  Energv  Regulatorv  ('.ommission, 
888  First  Street  NE..  Wasliington,  DG 
20428. 

The  filings  in  the  al)ove-refereiu:ed 
proc:eeding(.s)  are  accessible  in  the 
Gommission’s  eLibrarv  system  hv 
clicking  on  the  ajipropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington,  DG. 
There  is  an  eSuhscri])tion  link  on  the 
Whih  site  that  enables  suh.scrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suhscrihed 


docket(s).  h’or  a.ssi.stance  with  any  FERCC 
Online  service,  please  email 
FFH(XJnlineSuppoii@ferc.gov.  or  call 
(888)  208-3878  (toll  free).  For  TTY.  call 
(202)  502-8850. 

Dated;  March  7.  2013. 

Nathaniol  |.  Davis,  Sr., 

Deputy  Sts:n‘laiy. 

II'K  Dm:.  2(n:i-().")8.")!l  I'ilml  8:4.')  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERl  3-1 047-000] 

Tesoro  Refining  &  Marketing  Company 
LLC;  Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of  Tesoro 
Refining  Sc  Marketing  Gomjiany  LL(C‘s 
ajiplication  for  market-ha.sed  rate 
authority,  with  an  accompanying  rate 
schedule,  noting  that  such  application 
includes  a  reipiest  for  blanket 
authorization,  under  18  G.FR  Part  34,  of 
future  issuances  of  securities  and 
assnmjitions  of  liability. 

Any  person  desiring  to  intervene  or  to 
lu'otest  should  file  with  the  Federal 
Energy  Regulatory  (iommission.  888 
First  Street  NE.,  Washington,  IXi  20428. 
in  accordance  with  Rules  211  and  214 
of  the  (aunmi.ssion’s  Rules  of  Practice 
and  Procedure  (18  (]FR  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  prote.st  must  .serve  a  cojiy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  apiilicant’s  request  for  blanket 
authorization,  under  18  GFR  jiart  34,  of 
future  issuances  of  securities  and 
assunqitions  of  liahilitv  is  March  27, 
2013. 

The  Gommission  encourages 
electronic  suhmi.ssion  of  prote.sts  and 
interventions  in  lieu  of  paper,  using  the 
FERG  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
.service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  suhmit  the 
intervention  or  protests. 

Persons  nnahle  to  file  electronically 
should  suhmit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Gommi.ssion, 
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888  First  Street  NF.,  Washington,  DC! 
20420. 

Tlie  filings  in  the  al)ove-refereni:e(i 
proceedingls)  are  accessible  in  tlie 
('.omini.ssion’s  ehihrarv  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  lor 
review  in  the  ('.ommission's  Public 
Reference  Room  in  Washington.  DO. 
There  is  an  eSub.scription  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  snb.scribed 
dockel(s).  I’or  a.ssistance  with  any  FFR(; 
Online  .service,  please  email 
FH]i(X)nlineSupi)()rl@lhr(:.g()V.  or  c;all 
(800)  208-3070  (toll  free).  For  TTY.  call 
(202) 502-8050. 

I)at(!(l:  March  7.  2013. 

Nathuniel  ).  Davis,  Sr., 

Di  ‘piilx '  S(H:nfl(i  n 

IKK  Doc.  20i:i-().")K(U)  Filed  «;4r>  iim| 

BILLING  CODE  6717-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities;  Proposed  Information 
Collection;  Comment  Request 

agency:  Federal  Dejiosit  Insurance 
(lorj)oration. 

ACTION:  Notice  and  re()ue.st  for  comment. 

summary:  rbe  Federal  Deposit 
Insurance  (Corporation,  as  part  of  its 
continuing  effort  to  reduce  jiaperwork 
and  respondent  burden,  invites  the 
general  |)nblic  and  other  Federal 
agencies  to  take  this  ojiportnnitv  to 
comment  on  a  continuing  information 
collection,  as  reepured  bv  the  Paperwork 
Reduction  Act  of  1‘)U5.  Under  the 
Paperwork  Reduction  Act,  Federal 
agencies  are  recjuired  to  publish  notice 
in  the  Federal  Register  concerning  each 
proposed  collection  of  information  and 
to  allow  (it)  (lavs  for  public  comment  in 
response  to  the  notice. 

An  agency  may  not  conduct  or 
.s|)onsor,  and  a  respondent  is  not 
re(piired  to  respond  to,  an  information 
collection  unless  it  displays  a  cnrrentlv 
valid  Office  of  Management  and  Budget 
("OMB”)  control  number.  The  FDIC;  is 
soliciting  comment  concerning  its 
information  colkiction  titled.  “Annual 
Stress  Test  Reporting  Template  and 
Documentation  for  Covered  Banks  with 
Total  (kmsolidated  A.ssets  of  Sit)  Billion 
to  S5()  Billion  under  the  Dodd-Frank 
Wall  Street  Reform  and  {Consumer 
Protection  Act." 

DATES:  Comments  must  be  received  bv 
Mav  13.  2013. 


ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Aganev  Wah  sila:  http:// 

uuiv.  f'(ii(:.g()\’/iv‘>ul(iti()ns/l(n\'s/l(:(l(n'(il/ 
pi'oposc.btiul.  Follow  the  instructions 
for  submitting  comments  on  the  FDIC 
Web  site. 

•  Federal  elhdenuikin}’  Ported:  http:// 

\\  \vw.re<^id(dions.<’()v.  luillow  the 
instructions  for  submitting  comments. 

•  Fundi:  (n)iunients@F]/I(/‘>ov. 

Include  “Annual  Stress  Test  Reporting 
Template  and  Documentation  for 
C.overed  Banks  with  Total  (kinsolidated 
As.sets  of  SlO  Billion  to  S5()  Billion"  on 
the  subject  line  of  the  message. 

•  M(dl:  Robert  F.  Feldman,  Fxeciitive 
Secretary.  Attention:  (kmunents.  FDKk 
550  17tb  Street  NW..  Washington,  D(] 
20420. 

•  Hand  Deliverv/Coarier:  Cnard 
station  at  the  rear  of  the  550  17tli  Street 
Building  (located  on  F  Street)  on 
busine.ss  days  between  7  a.m.  and  5  ]).m. 

Paldic  Inspection:  All  comments 
received  will  be  po.sted  without  change 
to  htt}}://\\’\\  \\’.fdi(:.gov/regnl(dions/la\vs/ 
jederal/proposedetnd  including  any 
personal  information  provided. 
Comments  may  be  insiiected  at  the  FDK] 
Public  Information  Center.  3501  North 
T'airfax  Drive.  Room  F-1002.  Arlington. 
VA  22220  between  0  a.m.  and  4:30  ]).m. 
on  business  days. 

Additionally,  ])lease  .send  a  copv  of 
your  comments  to:  By  mail  to  tlie  U.S. 
Office  of  Management  and  Budget.  725 
17lh  Street  N\V..  #10235,  Washington. 
DC  20503  or  by  facsimile  to 
202.305.0074.  Attention:  Federal 
Banking  Agency  Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Yon 
can  reciue.st  additional  information  from 
(iary  Kniper,  202.808.3877,  Legal 
Division.  Federal  De])osit  In.surance 
Cor|)oration.  550  17th  Street  NWL, 
NYA-504(),  Washington,  DC  20420.  In 
addition,  copies  of  the  tem])lales 
referenced  in  this  notice  can  be  found 
on  the  FDlC’s  Web  site  (http:// 
ww’w.fdic. gov/ regulations/laws/ federal/ 
propose. htnd). 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  requesting  comment  on  the  following 
new  propo.sed  information  collection: 

Annual  Stress  Te.st  Re])orting 
Template  and  Documentation  for 
(k)vered  Banks  With  Total  (ionsolidated 
A.s.sets  of  .$10  Billion  to  .$50  Billion 
Under  the  Dodd-Frank  Wall  .Street 
Reform  and  (ionsmner  Protection  Act. 

OMP  Control  Nninher:  XXXXXXX. 

Description:  .Section  105(i)(2)  of  the 
Dodd-Frank  Wall  .Street  Reform  and 
Consumer  Protection  Act  '  (Dodd-Frank 


'  I’lililic  Law  111-20:).  124  .Slal.  1  :)7(i.  Inly  2 1 . 
201(1. 


Act)  reciiiires  certain  financial 
companies,  including  state  nonmember 
banks  and  .state  savings  as.sociations,  to 
conduct  annual  sfre.ss  tests  -  and 
nupiires  the  iirimarv  financial  regnlatorv 
agenev  *  oftbo.se  financial  com|)anies  to 
issue  regulations  inqilementing  the 
stress  test  nuniirements.  ’  A  .state 
nonmember  bank  or  state  .savings 
association  is  a  “covered  bank”  and 
therefore  subject  to  the  stress  te.st 
recpiirements  if  its  total  con.solidated 
assets  are  more  than  .$10  billion.  Under 
.section  1(i5(i)(2),  a  covered  bank  is 
reciuired  to  submit  to  the  Board  of 
Ciovernors  of  the  T’ederal  Reserve 
.System  (Board)  and  to  its  ])rimary 
financial  regulatory  agency  a  report  at 
such  time,  in  such  form,  and  containing 
such  informalion  as  the  iirimary 
financial  regulatory  agency  may 
reciiiire.'’  On  October  15,  2012.  the  T'DIC 
luililished  in  the  Federal  Register  a  final 
rule  imjilementing  the  .section  105(i)(2) 
annual  stress  te.st  re(|uirement.'*  This 
notice  de.scribes  the  reiiorts  and 
information  recpiired  to  meet  the 
rejiorting  requirements  under  .section 
105(i)(2)  for  covered  banks  with  average 
total  con.solidated  assets  of  $10  billion 
to  $50  billion.  These  informalion 
collections  will  be  given  confidential 
treatment  (5  U..S.(:.  552(b)(4)). 

The  FDK;  intends  to  u.se  the  data 
collected  through  these  ])ro])osed 
templates  to  as.se.ss  the  reasonablene.ss 
of  the  stress  te.st  results  of  covered  banks 
and  to  provide  forward-looking 
information  to  the  FDK]  regarding  a 
covered  bank's  capital  adecjuacy.  The 
FDIU  also  may  u.se  the  results  of  the 
stress  tests  to  determine  whether 
additional  analytical  techni(]ue.s  and 
exercises  could  be  apjiropriate  to 
identify,  measure,  and  monitor  ri.sks  at 
the  covered  bank.  The  .stress  te.st  results 
are  expected  to  supjjort  ongoing 
improvement  in  a  covered  bank’s  stress 
te.sting  practices  with  res])ecl  to  its 
internal  as.sessments  of  capital  adecjuacy 
and  overall  cajiital  jilanning. 

'The  Dodd-Frank  Act  stress  testing 
re(jnirement.s  a|)|)ly  to  all  covered  banks, 
blit  the  FD1(]  recognizes  that  many 
covered  banks  with  consolidated  total 
a.ssets  of  $50  billion  or  more  have  been 
subject  to  stre.ss  te.sting  reejuirements  by 
the  Board.  'The  FDIU  akso  recognizes  that 
tbe.se  banks'  stress  tests  will  be  ajijilied 
to  more  comjilex  jjortfolios  and 
therefore  warrant  a  broader  set  of 
rejiort.s  to  adecjnatelv  cajitiire  the  results 
of  the  stress  tests.  'These  rejiorts  will 


- 12  u..s.(:.  .'■):)(i,T(i)(2)(;\). 

‘  12  IL.S.C.  .^:)(U(12). 

'  12  u..s.(:.  ,^);)(i.s(i)(2)((:). 

•■12  U..S.(:.  ,->;)(i,-)(i)(2)(B). 
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nocossarily  r(!(]iiir(!  more  (l(!tail  than 
would  1)0  appropriate  for  smaller,  less 
complex  institutions.  Therefore,  the 
M)l(>  has  (iecithul  to  speeifv  separate 
r(!porting  1emj)lates  for  covered  hanks 
with  total  con.solidated  a.s.sels  hetween 
Sit)  billion  and  ,S,'-)()  billion  ami  for 
covered  hanks  with  total  con.solidated 
assets  of  ,S.'5()  billion  or  more.^  While  the 
goneral  reporting  categories  are  the  same 
(income  statement,  balance  sheet  and 
capital),  the  level  of  granularity  for 
individual  reporting  items  is  le.ss  for  SlO 
Inllion  to  $.'50  billion  covered  hanks.  For 
example,  accounting  for  |)rovi.sion.s  hv 
category  is  not  recpiired,  and  le.ss  detail 
IS  reepnred  lor  commercial  and 
indiKstrial  lending.  Uecanse  .smaller 
hanks  with  as.sets  of  $10  billion  to  $,'50 
Inllion  generallv  have  le.ss  comjilex 
hiilance  sheets,  the  FDIC  believes  that 
highly  detailed  reporting  is  not 
warranted,  and  so  the  FDIC  is  not 
nuiniring  supplemental  .schedules  on 
such  areas  as  retail  balances,  .securities 
and  trading,  operational  risk,  and  j)re- 
provision  net  revenue  (Id’NR).  However, 
where  a  covered  hank  with  assets  less 
than  ,$,'50  billion  is  affiliated  with  an 
organization  with  a.s.sets  of  $.'50  billion 
or  more,  the  FDIC  reserx'es  the  anthoritv 
to  recpiire  that  covered  hank  to  n.se  the  ' 
reporting  template  for  larger  hanks  with 
total  con.solidated  as.sets  of  ,$.'50  billion 
or  more. 

I  he  f'DK,  has  worked  clo.selv  with  the 
Hoard  and  the  Office  of  the  Comptroller 
of  the  Currency  (OCC)  to  make  the 
agencies  respective  rules  im])lementin<> 
annual  stress  te.sting  under  the  Dodd- 
fiank  Act  consistent  and  comjiarahle  hv 
retiniring  similar  standards  for  scope  of 
application,  .scenarios,  data  collection 
and  rej)orting  forms.  The  FDIC  has 
worked  to  minimize  any  potential 
tluj)licalion  of  effort  related  to  the 
annual  stress  test  recpiirements.  The 
reporting  templates  for  covered  hanks 
with  a.ssets  of  $10  billion  to  .$.'50  billion 
or  more  are  described  below. 


Description  of  Reporting  Templates  for 
(.overeci  Banks  With  SlO  Billion  to  S30 
Billion  in  Assets 

The  •‘Annual  .Stress  Test  Reporting 
I  emplate  and  Documentation  for 
Covered  Hanks  with  Total  Consolidated 
As.sets  of  $10  Hillion  to  ,$.'50  Hillion 
under  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act” 
(.$10B-$,'50H  results  template)  includes 
data  collection  worksheets  nece.ssary  for 
the  1‘DIC.  to  as.sess  the  company-run 

77  I  K  .S27ia  lor  111,.  Kaporuork  K.uluclioi, 
Act  Noliw!  ami  Iho  I'niC  Wd)  sil(>  at  http:// 

''  ''  '' ■lili(-.}i()y/iv;4iiliilions/liins/lr(liml/2()1  y/:^pi 2- 

ail;)l/2()i2-a<l;n  trn,plnt<-s.hli„l  lor  tho  rcporlin<. 
toniplalos  lor  (;o\  or(ul  hank.s  u  itli  total  consolidaTod 
a.s.sol.s  ol  .S.SO  hillion  or  nioii!. 


Stress  test  results  for  baseline,  adverse 
and  .sevendy  adver.se  scenarios  as  well 
as  any  other  .stxmario  specifiod  in 
accordance  with  regitlations  sjiecifiod 
by  the  FDIC.  The  .$10H-$.'50H  re.sults 
temjilate  includes  worksheets  that 
collect  informatiou  on  the  following 
annis: 

1.  Income  .Statement; 

2.  Halance  Sheet;  and 
2.  Ca|)ital. 

Rach  $10  hillion  to  ,$.'50  billion 
0  c:ovi!red  hank  reporting  to  tin;  FDIC 
I'  using  this  form  will  he  reeptired  to 
submit  to  the  FDIC  .separate  worksheets 
for  each  .scenario  provided  to  covered 
hanks  in  accordance  with  regitlations 
iinplementing  .Section  10.5(i)(2)  as 
specified  by  the  FDIC. 

Workslwfits:  Inconw  SUitaiuent 

I  he  income  statement  worksheet 
(.’ollects  data  for  the  {ptarter  ])recedin<> 
tlie  planning  horizon  and  for  each  ^ 
(piarter  of  the  planning  horizon  for  the 
stre.ss  test  ()n  projected  lo.sses  and 
levenues  in  tlu;  following  categories. 

1.  Net  charge-offs; 

2.  1  1  e-j)rovi.sion  net  revttniK!; 

2.  i’rovision  for  loan  and  lease  los.ses; 
4.  Realized  gains  (lo.sstts)  on  held  to 
maturity  (UTM)  and  availahle-for-.sale 
(AF.S)  securitiits; 

.'5.  All  other  gains  (lo.sses); 

(j.  Taxi’s; 

Memoranda  items; 

7.  Net  gains  and  lo.sses  on  .sales  of 
other  real  estate  owned;  and 

H.  lotal  other  than  teinjiorarv 
impairment  (OTTI)  los.ses. 

I  his  schedule  ])rovide.s  information 
used  to  a.ssess  lo.sses  that  covered  hanks 
can  sustain  in  baseline,  adverse  and 
severely  adverse  stress  scenarios. 

Worksheets:  Balance  Sheet 

The  halance  sheet  worksheet  collects 
data  for  the  ijuarter  preceding  the 
planning  horizon  and  for  each  ipiarter  of 
the  planning  horizon  for  the  stress  test 
ou  projected  eipiity  ca])ital.  as  well  as 
on  a.s.set.s  and  liabilities  in  the  followino 
categories.  ^ 

I.  Loans; 

2.  HTM  securities; 

.4.  AF.S  securities; 

4.  Trading  assets; 

.3.  Total  intangible  a.ssets; 

().  Other  real  (’.state; 

7.  y\ll  other  a.s.set.s; 

Memoranda  items; 
fi.  Roans  and  leases  guaranteed  by 
other  IJ..S.  government  or  C.SF 
guaranteits  (non-FDIC  loss  sharin*’ 
figriiements);  " 

9.  Troubled  debt  relationships; 

10.  Loans  secured  by  1-4  familv  in 
foreclosure; 

11.  Retail  funding  (core  dej)o.sit.s); 


12.  Wholesale  funding; 

12.  Trading  liabilities; 

14.  All  other  liahilitii’s; 

1.3.  Perpittiial  preferred  stock  and 
related  surplus; 

10.  ( ominou  stock; 

1  7.  .Surjjlus; 

IH.  Retained  earnings; 

10.  Other  eipiity  capital  comi)onent.s- 
and 

20.  Additional  Memoranda  items; 
Average  rates  for  loans,  .securities,  retail 
funding,  wholesale  funding,  interest- 
iMxinng  deposits,  trading  and  other 

The  FDIC  intends  to  n.se  this 
wot  ksl'ieet  to  assess  the  projected 
c  hanges  in  a.s.set.s  and  liabilities  that  a 
c  overed  hank  c;an  sustain  in  an  adverse 
and  severely  ach  erse  stress  .scenario. 
Ibis  worksheet  will  also  he  u.sed  to 
a.sse.ss  the  revenue  and  lo.ss  jirojections 
identified  in  the  income  statement 
worksheet. 

1 1  orksheets:  (Capital 

The  capital  worksheet,  which  is 
iippenditd  to  the  halanc:e  sheet 
workshitet.  c;ollect.s  data  for  the  cpiarter 
preceding  the  planning  horizon  and  for 
ciach  cptarter  of  the  planning  horizon  for 
the  strevss  test  on  the  following  areas. 

1.  Unrealized  gains  (los.ses)  on  AF.S 
.sec;uritie.s; 

2.  Disallowed  deferred  tax  a.sset; 

2.  Tier  1  c:ommon  c;apital  elmnents; 

4.  Tier  1  c.apital; 

.3.  Tier  2  capital; 

0.  lotal  risk  hasitd  capital; 

7.  Total  c:aj)ital; 

H.  Risk  weighted  a.s.set.s; 

0.  1  olal  a.s.set.s  lor  levc’rage  purpo.ses; 

10.  fier  1  c;c)mmon  eejuity  ratio; 

11.  lier  1  risk  based  capital  ratio; 

12.  Tier  1  leverage  ratio; 

12.  Total  risk  ha.seci  c:a])ilal  ratio; 
Memoranda  items; 

14.  Sale.  c:onver.sion,  accpiisition  or 
rcitirement  of  capital  stock; 

I. 3.  Ca.sli  dividends  declared  on 
jireferred  .stoc:k;  and 

10.  Cash  dix’idends  declared  on 
common  stock. 

In  addition  to  the  information 
c:ollected  on  the  c:apital  worksheet,  the 
Summary  Scdiedule  c;apture.s  jirojeclions 
tor  regulatory  c;apital  ratios  over  the 
planning  horizon  by  scenario. 

I  he  FDIC  intcaids  to  n.se  these 
worksheets  to  a.ssess  the  impact  on 
c:aj)ital  of  the  projecdctcl  losses  and 
luojected  c;hange,s  in  a.ssets  that  the 
c:c)vered  hank  c:an  sustain  in  a  stre.ssed 
.sc:enario.  In  addition  to  reviewing  the 
worksheet  in  the  cxintext  of  the  halance 
•s^lieet  and  income  statement  j)rojection,s. 
the  FDIC  also  intends  to  n.se  this 
woi  ksheet  to  as.sess  the  aclecpiac;y  of  the 
c.apital  plans  and  c;apital  planning 
proces.ses  foreac:h  covered  hank. 
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Description  ot’FDIC  Dodd  Frank 
Annual  Stress  Test  (DFAST)  Scenario 
Varialiles  Template 

To  conduct  tlie  stniss  test  recjuired 
under  tliis  rule,  a  covenut  l)auk  may 
luuid  to  project  additional  (icouomic  and 
iluaucial  variables  to  estimate  losses  or 
reveuu(!s  lor  some  or  all  of  its  portfolios. 
In  such  a  case,  tin;  covenul  hank  is 
re(|uired  to  complete  a  Dt'’A.ST  Scenario 
Variables  worksheet  for  each  scenario 
where  such  additional  variables  are 
iis(ul  to  conduct  the  .stress  test.  Kach 
.scenario  worksluMJt  collects  the  variable 
name  (matching  that  reported  on  the 
.Scenario  Variable  Ddinitions 
worksheet),  the  actual  value  of  the 
variable  during  the  third  cpiarter  of  the 
reporting  year,  and  the  projectcul  value 
of  the  variable  for  nine  future  (piarters. 

Description  of  Supporting 
Documentation 

('overed  banks  with  total  consolidatcul 
assets  of  SlO  billion  to  .S.50  billion  must 
submit  clear  documentation  of  the 
projections  included  in  the  worksluiets 
to  support  efficient  and  timely  review  of 
annual  stress  t(!.st  results  hv  the  FDIC;. 
The  suj)porting  documentation  should 
hi;  submitted  electronicalh  and  is  not 
lixpected  to  b(^  r(!port(!d  in  the 
workbooks  used  for  recpiired  data 
reporting.  This  .su|)i)orting 
documentation  must  describi!  the  tv})e.s 
of  risks  included  in  the  stress  test; 
describe  clearly  the  methodology  usiul 
to  produce;  the  str(;.ss  test  proj(;ction.s: 
de.scribe  the  methods  u.s(;d  to  translate 
the  macro(;conomic  factors  into  a 
cover(;d  bank's  jirojections;  and  also 
include  an  explanation  of  the  most 
significant  causes  for  the  changes  in 
regulatf)ry  capital  ratios.  The  supporting 
documentation  also  should  address  the 
impact  of  anticipated  corporate  events, 
including  mergers,  acepiisitions  or 
divestitures  of  business  lines  or  entities, 
and  changes  in  .strategic  direction,  and 
should  describe  how  such  changes  are 
rellected  in  stress  test  results.  Including 
the  impact  on  e.stimates  of  losses. 
(;xpense.s  and  revenues,  net  interest 
mai-gins.  non-interest  income  items,  and 
balance  .she(;t  amounts. 

When;  com])any-.sp(;cific  assum])tion.s 
an;  made  that  differ  from  the  broad 
macroeconomic  assumptions 
incorporat(;d  in  ,stn;.ss  sc(;nario.s 
pr(wid(;d  by  the  FDKk  the 
documentation  must  also  de.scribe  such 
assumptions  and  how  tho.se 
assumptions  relate  to  n;j)orted 
proji;ctions.  Where  historical 
relationships  are  relied  u|)on.  the 
covered  banks  mu.st  de.scrilx;  tla; 
historical  data  and  provide  the  basis  for 
the;  exp(;ctation  that  these  relationships 


wonld  b(;  maintained  in  each  .scenario, 
particnlarly  und(;r  adverse  and  .sever(;lv 
adv(;rse  conditions. 

7ypf.-  ol  Heviaw:  N(;w  coll(;ction. 

Aflccicd  Public:  .State;  nonmembi;r 
hanks  and  state  savings  a.ssociations 
su])(;rvis(;d  by  tlu;  FDKi  with  total 
con.solidat(;d  ass(;ts  of  .SlO  billion  to  .S.SO 
billion. 

Hiirden  Estimates 

rlu;  FDK;  estimates  the  burden  of  this 
colh;ction  of  information  as  follows; 

Esiinuitcd  Number  of  Hespondents: 

22. 

Estimated  Annmd  Burden  per 
Bespondeut:  4()4  hours. 

Estimated  Toted  Annmd  Burden: 
10.208  hours. 

The  hurilen  for  each  SlO  billion  to  S.50 
billion  covered  bank  that  completes  tlu; 
.S10I3-.S50I1  results  template  is  estimat(;d 
to  be  440  hours  for  a  total  of  0.080 
hours.  This  burden  includes  20  hours  to 
in])ut  the.se;  data  and  420  hours  for  work 
n;lat(;d  to  modeling  (;fforts.  The 
(;.stimated  burden  for  (;ach  SlO  billion  to 
S50  billion  cover(;d  bank  that  complet(;s 
tlu;  annual  DFA.ST  .Scenarios  Variables 
Template  is  (;stimated  to  be;  24  hours  for 
a  total  of  528  hours.  The  start-uj)  burden 
for  n(;w  r(;.spondents  is  (;.stimati;d  to  lu; 
‘)3.000  hours  and  ongoing  revisions  for 
existing  firms,  4,1  (it)  hours. 

fiomments  suhmitt(;d  in  r(;.spons(;  to 
this  notic(;  will  lu;  summarized  and 
included  in  the  r(;(pu;st  for  OMb 
approval.  All  comments  will  lx;  a  matter 
of  publit:  reciord.  (Comments  are  invit(;d 
on: 

(a)  Whether  tlu;  collection  of 
information  is  nec(;.s.sary  for  the  proper 
p(;rformance  of  the  functions  of  the 
FDKk  including  whether  the 
information  has  ])ractical  utility; 

(b)  The  accuracy  of  the  FDKi's 
estimate  of  the  burden  of  the  collection 
of  information: 

(c)  Ways  to  enhance  the  (luality. 
utility,  and  clarity  of  the  informatif)n  to 
be  collecteil; 

(d)  Wavs  to  minimiz(;  tlu;  burden  of 
the  collection  on  respondents,  including 
tlirough  the  use  of  automat(;d  collection 
techni(]ue.s  or  otlu;r  forms  of  information 
technoh)gy: 

(e)  Estimat(;s  of  capital  or  start-up 
costs  and  costs  of  opc;ration. 
mainti;nanc(;,  and  |)urcha.se  of  services 
to  j)rovide  information;  and 

(0  The  ability  of  FDlCi-supervised 
banks  and  thrifts  with  as.s(;ts  h(;twe(;n 
.$10  billion  and  $50  billion  to  provide; 
the  r(;(pu;.st(;d  information  to  tlu;  FIlKi 
by  March  31. 2014. 

l)at(;(l  at  Wasliiiiglon.  DC.  Iliis  7lli  day  of 
March  201 3. 


I•'(!(ll;^al  Deiposil  Insurance;  taei'iioralion. 
Kolie;ii  K.  Ki;lclman, 

P\e(:iiti\'(‘  Secretary. 

|1K  Doc.  2(n:i-().')‘n4  l•il(;(l  iiiiil 

BILLING  CODE  6714-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Fe;ele;riil  Ideediein  (iejimnissie)!!. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCMENT  — 78  FR  14701  (Mare:h  7, 
2013) 

DATE  AND  TIME:  Tuesday.  March  12.  2012 
at  10:00  a. m. 

PLACE:  OOt)  F  .Stre;e;t  NW..  Washington. 
DC. 

STATUS:  This  me;e;ting  will  be;  e;le)se;el  te; 
the;  puhlie:. 

CHANGES  IN  THE  MEETING  —  fhe  Mare:h 
12.  2013  me;e;ting  will  be;  e;e)ntinue;el  een 
Thurselay.  Mare;li  14,  2013. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Juelith  Ingr.im,  Fre;.ss  ()ffie;e;r,  Te;le;phe)ne;: 
(202)  004-1220. 

Slu;lle;y  E.  (Jarr, 

D(‘paly  Secretary  of  the  Coinnussion. 

|I  K  Doc.  2(li:i-0.o(l.")‘)  Filed  ;{-12-i:i:  11;  l.'i  am| 
BILLING  CODE  6715-01-P 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Feelenil  Traele;  (iemimissiein 
(‘‘FT(7’  eir  “Ceimmissie)!!''). 
action:  Ne)lie:e;. 

SUMMARY:  The;  FTC  intenels  tei  ask  the 
()ffie;e  eif  Management  anel  Buelget 
(“OMB")  te)  e;xte;nel  threiugh  )une  30. 
2010,  the;  eairrent  Fajjerweirk  Re;ehu;tie)n 
Ae;t  (“FRA”)  e:learane:e;  (or  the;  FTC's 
e;nfe)re;e;me;nt  eif  the  inlbrmatiem 
e;e)lle;e;tie)n  re;eiuire;me;nts  in  its  re;gulatie)n 
■■Dutie;.s  e)f  F’urnishers  eif  lnfe)rmatie)n  te; 
Cemsumer  Repeirting  Age;ne:ie;.s" 
(■‘Infeirmatiein  Furnishe;r.s  Ride”).  whie:h 
a])plie;.s  tei  e;e;rtain  meiteir  ve;hie;le;  elealers, 
anel  its  sluireel  e;nfe)re:e;nu;nt  with  the; 
Cemsumer  Finaneaal  Freiteeitiem  Bure;au 
(“CFFB")  e)f  the;  furnisher  preivisiems 
(sub])art  I’i)  eif  the;  CFBB’s  Re;gulatie)n  V 
re;gareling  either  e;ntitie;s.  That  e;le;arane;e; 
e;xi)ire;.s  em  )une;  30.  2013. 

DATES:  (;e)mme;nts  must  be;  fileel  bv  Mav 
13.2013. 

ADDRESSES:  lnte;re;.sle;el  jiarties  may  file;  a 
e:emmu;nt  einline;  eir  em  paper,  by 
feilleiwing  the;  instrueitiems  in  the; 

Re;epu;.st  feir  (ieimment  part  eif  the; 
SUPPLEMENTARY  INFORMATION  seediem 
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l)(;lo\v.  Write  “Information  Furnishers 
Rule,  FRA  (iominent,  Fl  3.5407,”  on  your 
comment  and  file  your  comment  online 
at  htlfis-J/ftcpublic.coinimnit works. com/ 
ftc/inlofurnishcrsriilcpro  hy  fol lowi ng 
the  instructions  on  the  \v(;l)-l)ase(l  form. 

If  yon  prefer  to  fill!  your  comment  on 
paper,  mail  or  deliviir  yonr  comment  to 
the  following  address:  f  ederal  Trade 
(iommission.  Office  of  the  Secretary, 
Room  11-113  (Annex  )),  OOO 
Fennsylvania  Avenui!  NW.,  Washington, 
DC  20h8(). 

FOR  FURTHER  INFORMATION  CONTACT: 
Moniipie  Einhorn,  Attorney,  Division  of 
Frivacy  and  Identity  Frotection,  Bureau 
of  Consumer  Frotection,  (202)  320- 
2.575,  000  Fennsylvania  Ave.  NW., 

Room  N)-8100,  \Vashington,  D(i  20580. 
SUPPLEMENTARY  INFORMATION:  On  |nly 

21. 2010,  Fresident  Obama  signed  into 
law  the  Dodd-Frank  Wall  Street  Reform 
and  Consumer  Frotection  Act  (“Dodd- 
Frank  Act”).'  The  Dodd-Frank  Act 
substantially  changed  the  federal  legal 
framework  for  financial  services 
providers.  Among  the  changes,  the 
llodd-Frank  Act  transferred  to  the  CFFB 
most  of  the  FTC’s  rulemaking  authoritv 
for  the  furnisher  jirovisions  of  the  Fair 
(iredit  Reporting  Act  (“I’CRA”).-  on  July 

21. 2011.  '  For  certain  other  portions  of 
the  l‘CRA.  the  FTC  retains  its 
rulemaking  authority.' 

The  FTC  retains  rulemaking  authoritv 
for  its  Information  Fnrnisluirs  Rule 
solely  for  motor  vehicle  dealers 
described  in  section  1020(a)  of  the 
Dodd-Frank  Act  that  are  predominantlv 
engaged  in  the  sale  and  servicing  of 
motor  vehicles,  the  leasing  and 
.servicing  of  motor  vehicles,  or  hoth.^> 

In  addition,  the  FTC  retains  its 
authority  to  eid'orce  the  furnisher 
provisions  of  the  FCRA  and  the  FTC  and 
(T’FB  rules  issued  under  those 
provisions.  Thus,  the  FTC  and  CFFB 
have  overlapping  enforcement  authority 
for  many  entities  subject  to  the  CFFB 
rule  and  the  FTC  has  sole  enforcement 


'Piililic  Law  11  1-2():L  124  .Slat.  1:17(1(201(1). 

-  LS  U..S.C.  1()K1  cl  st'ij. 

‘ Uodd-I'Vaiik  Acl.  S  1001.  This  daO;  was  Ihc 
"dosi^naliid  Iranslcr  dale"  (islahlislicd  hv  thi! 
Treasury  UeparliiKMil  uiidcir  llie  l)odd-I''rauk  Acl. 
Sri'  Dep't  of  llie  Treasury.  Hiirrau  of  (.'oiisimirr 
Finiinciiil  Proirrtion:  Drsigiuilrif  'I'riinsfrr  Diilr.  75 
I  K  57252.  5725:i  (.S(!pl.  20.  2010);  srr  iilso  Dodd- 
I'lauk  Acl.  S  1002. 

■*Tlii!  Uodd-I'iauk  Acl  does  iiol  Iransler  lo  lire 
Cl'I'li  rulciluakinc  aulhorilv  lor  I'CKA  seclious 
015((!)  ("Ked  Maj;  Cidihdiiies  and  Ki;f;idalious 
K(!(|iured")  and  02H  ("Disposal  of  K(H:ords").  Srr  15 

lk. S.C.  loai.s(e):  I’uhlic  Law  1  1  l-20:i.  sticliou 
10}iS(a)(  10)(L).  Accordiiia|\'.  the  Coinuiissioii 
ri^tains  fidl  rulcMiiakiu';  aulhorily  for  its  "Identity 
Th(!ft  Ku1i!s."  10  CI'K  jrart  OKI.  and  its  rules 
•■overning  "l)is|)osal  of  Cousuiuer  Riiport 
information  and  Records."  lOOLR  part  082.  Srr  15 

ll. .S.(:.  1081m.  1081  w. 

'•Srr  Dodd-Frank  Act.  §  1020(a).  (c). 


authority  for  the  motor  vehicle  dealers 
subject  to  the  FT(i  ride. 

On  December  21, 2011,  the  (iFFB 
issued  its  interim  final  FCRA  rule, 
including  the  furnisher  jirovisions 
(suhpart  E)  of  CiFFB’s  Regulation  V." 
Contemporaiuunis  with  that  i.ssnance. 
the  CFFB  and  h’ I'C;  had  each  snhmitted 
to  OMB,  and  received  its  approval  for. 
the  agencies’  respective  hnrden 
(estimates  reflecting  their  overlapping 
enforcement  jurisdiction,  with  the  FTC 
supplementing  its  estimatixs  for  the 
enforcement  authority  exclusive  to  it 
regarding  the  class  of  motor  vehicle 
dealers  noted  above.  The  discn.ssion 
below  continues  that  analytical 
framework,  as  a])pr()priately  updated  or 
otherwise  refined  for  in.stant  luirposes. 

Burden  Statement 

Under  the  FRA.  44  IJ.S.C.  3501-3521, 
Federal  agencies  must  get  OMB 
ajiproval  for  ixicli  collection  of 
information  they  conduct  or  sponsor. 
“Ciollection  of  information’’  includes 
agency  nujiiests  or  nKpiirements  to 
submit  reports,  keep  records,  or  provide 
information  to  a  third  partv.  44  IJ.S.C. 
3502(3);  5  CFR  1320.3(c).  the  FTC  is 
.seeking  clearanci!  for  its  assumed  share 
of  the  estimated  FRA  hnrden  riigarding 
the  di.sclosnn!  riRinirements  undi!!'  the 
FTC  and  CFFB  Rides. 

Under  section  OOO. 3  of  the  h’TC’s 
Information  l‘’urnishers  Rule'  and 
.section  1022.42  of  the  (JFFB  Ride," 
furnishers  must  e.stahlish  and 
im])lement  rea.sonahle  written  ])oli(:ie.s 
and  iirocedures  regarding  the  accuracy 
and  integrity  of  the  information  relating 
to  consumers  that  they  furnish  to  a 
consumer  reporting  agency  (“CRA”)." 
.Section  000.4  of  the  in’C]  Rnli!  and 
section  1022.43  of  the  CFFB  Rule 
riKjuire  that  entities  which  furnish 
information  about  consumers  to  a  CRA 
respond  to  direct  disputes  from 
consumers.  The.se  provisions  also 
require  that  a  furnisher  notify 
consumers  by  mail  or  other  means  (if 
authorized  hy  the  consumer)  within  five 
husine.ss  days  after  making  a 


'■7(i  1  R  7<i;i(l8  (D(!(;.  21.  21)1  1). 

’’  l(i  CFR  piii  t  (i(i(). 

'*  12  CFR  part  1022. 

'’Till!  riili!  (lulinos  a  "riirnisluir”  as  an  nnlilv  tlial 
liirnishns  inliinnalion  relating  In  CDnsninnrs  to  oiii! 
or  niorii  CRAs  lor  inclusion  in  a  consnmiir  ri!|)ort. 
lint  provides  that  an  entity  is  not  a  Inrnislier  when 
it:  Provides  iidorniation  lo  a  CRA  .solelv  to  ohtain 
a  consumer  report  lor  a  piM  inissihli!  purpose  under 
till!  I''CRA:  is  acting  as  a  CRA  as  delined  in  .section 
litKIII)  ol  the  F’CRA;  is  an  individual  consumer  to 
whom  the  hirnished  inlormalion  pertains;  or  is  a 
n(!ighhor.  rri(!nd.  or  associali!  ol  the  consumer,  or 
another  individual  with  whom  the  consumer  is 
acipiaintiid  or  who  may  have  knowledge  ahout  the 
consumer's  character,  general  repntalion.  personal 
characteristics,  or  mode  ol  living  in  re.s))on,se  to  a 
siiecilic  riKpiest  from  a  CRA. 


dntormination  that  a  disjuito  is  frivolous 
or  irrolovant  (“F/1  disputo”). 

Till!  FT(J’s  currently  cloarod  hnrdon 
totals,  post-adjiistmont  for  the  effects  of 
the  Dodd-Frank  Act.  are  81, 034  hours 
with  .$2,440,575  in  associated  labor 
costs."’  Estimated  cajiital/non-lahor 
costs  remain  listed  as  .$()  because 
Uommission  staff  had  reiterated  its 
belief  that  the  Rule  impo.ses  negligible 
capital  or  other  non-lalior  costs,  as  the 
affected  entities  are  already  likely  to 
have  the  nece.ssarv  su])j)lie.s  and/or 
equipment  (e.g..  offices  and  computers) 
for  the  information  collections  within 
the  Rule. 

The  pa.st  burden  analysis,  tied  to 
when  the  Rule  was  newlv  promulgated, 
accounted  for  one  time  burdens 
particular  to  the  first  year  of  the  Rule’s 
implementation  and  a  relatively  greater 
weighting  of  burden  within  that  first 
year  for  certain  recurring  obligations 
under  the  Rule.  Now,  however,  with 
several  years  having  pas.sed  since 
inception,  FTC  staff’s  ujidated  estimates 
reflect  solely  the  remaining  recurring 
burdens,  as  further  reduced  for  the 
educational  curve  and  diminishing 
measures  needed  to  maintain 
compliance  with  the  Rule. 

Thus,  using  solely  the  currently 
cleared  e.stimates  (po.st-adjustment  for 
the  effects  of  the  Dodd-Frank  Act)  of  the 
luimber  of  a])|)licahle  motor  vehicle 
dealers  and  their  a.s.snmed  recurring 
disclosure  burdens,  tbe  FTC  |)ropo.ses 
the  following: 

Estimated  number  of  respondents: 
3,981). ' ' 


"’OMli  Control  .\o.  :U)84-()t44. 

' '  Cix  i'ii  till!  broad  soopo  of  liirnisliors.  it  is 
(lilTicull  to  (lolormini!  procisoly  Iho  numlxM' of  thorn 
that  art!  *  uhjia:!  lo  tlio  F’TC's  jurisdiction. 
Nonotlioloss.  Commission  staff  ostimalod  that  till! 
rogulations  affoct  approximatolv  (i.l.'Lt  such 
furnishi!rs.  Srr  74  FR  :11484.  ;tl5()5  n.  5(1  duly  1. 
21)0!)  FTC  and  Fodoral  financial  agoncios  final 
rulos).  It  is  (Kpially  difficult  to  d(!tormin(!  precisely 
the  numhi!!'  of  motor  vehicle  dealers  that  furnish 
information  r(!late(l  to  consumers  to  a  CRA  for 
inclusion  in  a  consumer  r(!port.  For  purposes  of 
i!Stimating  its  motor  vehicle  dealer  furnisher  carve- 
out.  the  KI'C  has  a.ssum(!d  that  :i()‘‘n  of  the  (i.i:i;t 
furnishers,  or  1.841)  furnishers,  constitute  the 
uumher  of  motor  vehicle  dealers  ov(!r  which  the 
I'l'C  retains  exclusive  jurisdiction  und(!r  the  Dodd- 
Frank  Act.  To  dei'ive  this  :tl)"n  estimate. 
Commission  staff  divided  an  estimated  numher  of 
car  dealei'.s — 55.4  17  (hased  on  industrv  data  for  the 
numher  of  franchise/new  car  and  independent/u.sed 
car  dealers)  hy  10!). 500  (Commission  stalTs  PRA 
estimate  of  the  numher  of  entities  that  (!Xlend  credit 
to  consumers  subject  lo  FTC  jurisdiction  under  the 
FCRA.  pri!-Dodd-Frank.  for  the  Risk-ltased  Pricing 
ri!gulalions.  as  detailed  at  75  FR  2724.  2748  n.l8 
(Ian.  15.  2010)).  This  came  out  lo  2K'!i..  .Staff 
increased  this  amount  to  itO'Ni  to  account  for  other 
motor  v(!hicle  deah!r  types  (motorbikes,  boats,  other 
recreational)  also  covi!red  within  the  definition  of 
"motor  vehicle  dealer"  under  section  l()2!l(a)  of  the 
Dodd-Fiank  ,\cl.  The  lesulling  apportionm(!nt  for 
motor  vithicli!  ilealers  was  subtracted  from  the  base 
figure  ((i.i:t:t)  to  determine  the  net  amount  (4.2!):i) 
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Sffclion  (Ui().3  of  FTC  Ruh/St^ction 

1022.42  ofCFPR  Rule; 

A.  UurdiMi  Hours 

Yearly  recurring  l)ur(len  ot  2  hours  lor 
training  to  lielp  ensure  continued 
compliance  regarding  written  policiiis 
and  |)roc(!dnres  tor  the  accuracy  and 
integrity  ol  the  information  furnisluul  to 
a  (]RA  about  consumers. 

8,0K(i  respondents  x  2  hours  for 
training  =  7.972  hours. 

0.  Labor  Hosts 

Labor  co.sts  am  derived  by  applying 
appropriate  estimated  hourly  cost 
figures  to  the  burden  hours  de.scrilHul 
above.  The  FTH  assumes  that 
respondents  will  use  managerial  and/or 
l)rofessional  technical  personmd  to  train 
company  employees  in  order  to  foster 
continued  compliance  with  the 
information  collet;tion  recpiirements  in 
the  Information  I'nrnishers  Rule  and  the 
furnisher  provisions  of  Regidation  V. 

7.‘)72  hours  x  .S47.78  =  ,S88()..5U:L 

Suction  000.4  of  FTC  Ruh;/Se;ction 

1022.43  ofCFRR  Rule 

A.  Burden  Honrs 

No  recurring  burden  other  than  that 
nece.ssarv  to  pr(;par(!  and  distribute  I'Vl 
notici!s  (estimate:  14  minnt(!.s  per 
notice 

1.  21.720  F/1  dispnt(!s  (estimated 
mnnlxa'  received  bv  furnishers  under 
the  FTH's  jurisdic:tion  •'■). 

2.  ‘‘Harve-ont"  to  FT(i:  assunKnl  4*X> 

=  8(i‘)  F/1  disputes. 

siihjiH:!  Ill  .'ill:.’)()  ii|)|ini'li(iniii(‘iil  (iiiiproxiiniitiilv 
(Nicli)  Ik'Iwih'ii  IIiii  I- TC  iinil  CI-'IM!.  ’I'lius. 

I.K4()  niiilni'  viihiclii  iIiniIim's  +  I'.Hli  oilier  eiililies 
=  a.IlKli  res|ioii(lenls  Ibr  llie  l-'I'C's  liiirden 
(uilculiilinns. 

•-74  FK  ill  ai.lO.'i. 

'  ‘  /i((/>.//inrii  ./)/.s.,<,>f»r//icii  .s.rc/eiJse/(nr/i/i  c.s/ 

"Occuiiiilioiiiil  Kiiiplovilieiil 
iiiiil  Wiifies — Miiy  21)1 1."  liiiremi  ol  Lalior  .Slalislics. 
U-.S.  Depiirliiienl  ol  Labor,  released  Miinli  2012. 
Tiilile  1  (''Niilioiial  eiiiploviiieiil  iiiid  Wiiee  dalii  Ironi 
llie  Occiipiilioiial  Liiiployiiieiil  .Slalislics  survey  bv 
occiipalioii.  Mill  201 1")  (liereiiialler.  ■'BL.S  Tiible 
1  "I-  .'>iv  mean  boiirlv  wa^e  for  ■■'rraiiiiii”  and 
Developiiieiil  Miiiiiij>ers." 

•^  74  FK  ill  :il.a0."». 

'  Id.  ill  :il."iOli  II.  .^K. 

"•  I'TC  slidf  believes  dial  4'‘n  is  a  reasonable 
esliinale  liiised  on  reeeni  dala.  .S'l.’e  "key  Dinu'itsions 
and  1'rorcssi‘s  in  Ihf  I  '.S.  (in‘dil  Svslcni: 

.1  n-v/eiv  o/  /ion  thi-  luilitin  's  l(ir<>csl  ert'dii  hniiuins 
hnndir  ronsunuT  ilalu.  "  December  2012.  pp.  14.  20. 
:il.  .14.  TbeCFI’H  mporl  iioled  Ibiil  aliiiosl  40‘'i.  of 
all  coiisnmer  dispnies  al  Ibe  iialioiuvide  ('.R.\s.  on 
average,  can  lie  linked  In  colleclions.  II  slaled  dial 
colliHilioii  Irade  lines  eeiierale  sieiiificiiiillv  bibber 
iimiilM-rs  ol  consumer  dispnies  Ilian  oilier  lv|>es  of 
Irade  lines — specifiiuilly.  lour  limes  bii^lier  Ilian 
iiiilo.  'I'liese  fienres  seem  lo  sn<"4esl  lliiil  iilmosl  lO'lii 
of  all  consniiier  dispnies  al  Ibe  iialiomvide  CK.\s. 
on  iivera^e.  can  be  linked  lo  aiilo.  Wben  die  FTC 
issued  ils  Hiiiil  Rule.  FTC  slaff  eslimaled  dial  40':ii 
of  direci  dispnies  would  resnil  in  Ibe  .sendine  of  F/ 

1  dispnie  nolices.  .See  74  FK  .'11. 500  n..5H.  The  l-TC's 
iwlimale  of  4'%!  is  based  on  lakiii”  foiiv  perceni  of 


8.  21,720  FcSil  disputes  — 8()‘)  "carvo- 
oiit”  =  20.8.51  respondents  for  (iFBB- 
FTH  split. 

a.  Divided  bv  2  =  10,425  F/t  disputes. 
CO- jurisdiction  estimate. 

1).  Hf'FB:  10.425  I'VI  disputes. 

c.  FTC:  80tl  ‘•carve-ont"  -i-  10.425 
additional  F/1  disputes  =  11.294  I'VI 
disputes. 

d.  I'TC:  11.294  F/I  disiniles  x  14 
minnles  each  =  2.()85  hours. 

B.  Labor  (iosts 

Labor  costs  are  derived  by  aiiplying 
a])])ropriate  estimated  lionrlv  cost 
figures  to  the  burden  hours  de.scribed 
above.  The  FT(i  a.ssumes  that 
resjiondents  will  use  skilled 
administrative  support  jiersonnel  lo 
provide  the  retpiired  PVl  dispute  notices 
to  consumers. 

2.085  hours  x  .S20.89  =  .S55.045. 

Thus,  total  e.stimated  burden  under 
the  above-noted  regulatory  sections  is 
10.ti07  hours  and  .S485,548. 

Request  (or  (Vimmenl 

Pursuant  to  Section  8500(c)(2)(A)  of 
the  PR.A,  the  FTC  invites  comments  on: 

(1)  Whether  the  disclosure  requirements 
are  necessarv,  including  whether  the 
information  will  be  practically  u.selul: 

(2)  the  accuracy  of  our  burden  estimates, 
including  whether  the  methodology  and 
a.ssnmiitions  ii.sed  are  valid:  (8)  how  to 
improve  the  ipiality.  utility,  and  clarity 
of  the  disclosure  reipiirements:  and  (4) 
how  to  minimi/.e  the  burden  of 
providing  the  reipiired  information  to 
consumers.  All  comments  should  be 
filed  as  prescribed  in  the  ADDRESSES 
section  above,  and  must  be  received  on 
or  before  May  18,  2018. 

You  can  file  a  comment  online  or  on 
j)a])er.  For  the  Commi.ssion  to  consider 
your  comment,  we  mnsl  receive  it  on  or 
before  May  18,  2018.  Write  '‘Information 
Furnishers  Rule.  PRA  Comment, 

Pi 8.5407”  on  yonr  comment.  Your 
comment — including  yonr  name  and 
yonr  state — will  be  jflaced  on  the  ])nblic 
record  of  this  jiroceeding,  including  to 
the  extent  ])racticable.  on  the  public 
Commission  Web  site,  at  http:// 
\v\\'\v.ft(:.}’o\'/os/pul)li(:coninwnts.shtin. 
As  a  matter  of  di.scretion,  the 
Commission  tries  to  remove  individuals’ 
home  contact  information  from 
comments  before  placing  them  on  the 
Commission  Web  site. 

Ilin  lll‘:'n  of  iitl  consnninr  dispnlns  ill  Ibn  iiiilionwidn 
CRAs.  on  iivni'ii^n.  liiiknd  lo  iinlo  loiiiis. 

'".Sen  HI„S  Tiibln  1.  Ttiis  fignm  rnprnsnnls  iin 
iiv(!ni‘;ii  dniwn  lioin  inniin  bom  ly  wiiyns  of 
polnnliiillv  iinato^ons  oniiilovoo  Ivpns:  firsl-tinn 
sniiorvisois  of  offiia!  snpporl  |.S2,5.  lli);  iioconiilin^ 
iiiid  .'indiliii<>  flnrks  (Si  7.:i7l;  brokor.i”!!  dorks 
(S2 1  .Oli]:  oligibi III V  inlorviowors.  gox’oriniioni 
progiiiins  (.$111.0.5). 


Because  yonr  comment  will  be  made 
public,  you  are  .solely  responsible  for 
making  sure  that  your  comment  does 
not  include  any  sensitive  personal 
information,  like  anyone’s  .Social 
.Security  niimber,  date  of  birth,  driver’s 
license  number  or  other  .state 
identification  number  or  foreign  country 
e(|ui valent,  passport  lunnber.  financial 
account  number,  or  credit  or  debit  card 
number.  You  are  also  solelv  re.s])onsible 
for  making  sure  that  your  comment  does 
not  include  any  sensitive  health 
information,  like  medical  records  or 
other  individuallv  identifiable  health 
information.  In  addition,  do  not  include 
any  "|tlrade  secret  or  any  commercial  or 
financial  information  which  is  *  *  * 
(irivileged  or  confidential”  as  jirovided 
in  Section  (i(f)  of  the  FTC  Act  15  II.S.C. 
48(1),  and  FTC  Rule  4.1()(a)(2).  Ki  CFR 
4.10(a)(2).  In  particular,  do  not  include 
comiietitively  sensitive  information 
such  as  costs,  .sales  statistics, 
inventories,  formulas.  ])atterns  devices, 
manufacturing  ])roce.sses,  or  customer 
names. 

If  you  want  the  Commission  to  give 
yonr  comment  confidential  treatment, 
you  mu.st  file  it  in  pa|)er  form,  with  a 
reiiiiesl  for  confidential  treatment,  and 
you  have  to  follow  the  |)rocedure 
explained  in  F'l’ti  Rule  4.9(c). Your 
comment  will  be  kept  confidential  only 
if  the  l''T(i  Ceneral  (ioimsel,  in  his  or  her 
sole  di.scretion,  grants  your  reipie.st  in 
accordance  with  the  law  and  the  public 
interest. 

Postal  mail  addre.ssed  to  the 
Commission  is  subject  to  delay  due  to 
heightened  security  screening.  As  a 
result,  we  encourage  you  to  submit  your 
comments  online.  To  make  sure  that  the 
(iommission  considers  your  online 
comment,  you  mu.st  file  it  at  https:// 
ftcpuhlic. coin  inent  works. coin/ftc/ 
infofurnishcrsrulcjn'o,  by  following  the 
instructions  on  the  web-based  form.  If 
this  Notice  appears  at  http:// 
www.rcnulutions.gov/ttfhoinc,  you  akso 
may  file  a  comment  through  that  Web 
site. 

If  you  file  your  comment  on  paper, 
write  "Information  Furnishers  Rule, 

PRA  Comment.  Pi 85407”  on  your 
comment  and  on  the  enyeloi)e,  and  mail 
or  deliyer  it  to  the  following  address: 
Federal  Trade  (Commission,  Office  of  the 
.Secretary,  Room  H-118  (Annex  )).  (iOO 
Pennsylyania  Ayenue  NW..  Washington, 
IXC  20580.  If  possible,  submit  your 
jiaper  comment  to  the  Commission  by 
courier  or  overnight  service. 

"'Ill  pailiciiliir.  Iliii  ivrillon  |■(!(|U(^sl  lor 
conlidiMilial  Iroalnioiil  llial  acconipaiiioK  Ilia 
coiiiiiiaiil  iiui.sl  inchidi!  llu;  laclual  and  logal  basis 
lor  Ilia  raipiasl.  and  niiisl  idanlilv  Ilia  spacilic 
porlions  otilia  aoniinanl  lo  ba  williliald  Iroin  Ilia 
public  racord.  .S’l.’a  FTC  Riila  4.1)(c).  lli  CI'  R  4.1)(c). 
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Visit  the  (iominission  VVoh  site  at 
www’.ftc.t’ov  to  read  this  Notice.  I'he 
Act  and  oth(!r  laws  that  the 
(ioinini.ssion  adininisttu's  permit  the 
collection  oi  public  comments  to 
consider  and  use  in  this  ])roce(;din«>  as 
a])pro])riale.  'I’Ih;  (lommission  will 
consider  all  timely  and  resjjinisive 
public  comments  that  it  receives  on  or 
hcdon!  May  13,  2013.  Yon  can  find  mon; 
information,  including  routine  uses 
])ermitted  by  the  Privacy  Act,  in  the 
(iommission’s  privacy  jjolicy.  at  http:// 
w’ww.ltc.gov/ftc/privdcy.  htni. 

David  C.  Slionka, 

Acting  (icncrnl  (Jonnscl. 

IKK  Ooc.  2(U:i-()."iH(i2  Ml(!(t  S-Ci-Ci:  anil 

BILLING  CODE  6750-01-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0179;  Docket  2012- 
0076;  Sequence  24] 

Submission  for  0MB  Review;  Service 
Contracts  Reporting  Requirements 

AGENCY:  De])artment  ofDefen.se  (I)oD), 
(leneral  Services  Administration  ((iSA). 
and  National  Aeronautics  and  S])ace 
Administration  (NASy\). 

ACTION:  Notice  of  recpiest  for  public 
comments  regarding  a  new  ()M15 
information  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regnlatorv  Secretariat  will  he 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  re(|uest  to  review 
and  a])prove  a  mnv  information 
collection  retinirement  for  Service 
Oontracts  Reporting  Retpiirements.  An 
initial  notice  soliciting  public  comments 
on  the  information  collection  was 
published  in  the  Federal  Register  at  7(i 
FR  22070,  on  A])ril  20.  201 1'.  as  part  of 
a  |)roposed  rule  under  FAR  Ca.se  2010- 
0010.  The  ])uhlic  comments  received  on 
only  the  information  collection  are 
addressed  in  this  notic:e  under, 
“Sn])])lementarv  Information." 
Comments  t)n  the  rest  of  the  ])roi)osed 
ride  will  he  addressed  with  the  i.ssnance 
of  the  final  rule. 

DATES:  Interested  ])artie.s  .should  submit 
written  comments  to  the  Regulatory 
Secretariat  at  the  address  shown  below 
on  or  before  A])ril  1.'),  2013. 

ADDRESSES:  Submit  comments  in 
response  to  OMB  (Control  0000-0179,  by 
any  of  the  following  methods: 


•  lingiihitions.gov:  http:// 
w’lviwrcguhitions.gov.  Submit  comments 
via  the  Federal  eRnlemaking  portal  hv 
searching  the  OMB  control  nnmher. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  OMB  (iontrol 
9000-0170  at  the  “Submit  a  Comment" 
screen.  Please  include  your  name, 
company  name  (if  any),  and  “OMB 
Control  ?)000-0179”  on  vour  attached 
document. 

•  Fa.v;202-.'101-4007. 

•  Mail:  Ceneral  .Services 
Administration,  FAR  .Secretariat 
(MVCB),  ATTN:  llada  Flowers.  127.'j 
First  .Street  NF.,  Washington.  DC  2040.5. 

Instructions:  Plea.se  submit  comments 
only  and  cite  OMB  ('.ontrol  9000-0179. 
in  all  corres])ondence  related  to  this 
ca.se.  All  comments  received  will  be 
])osted  without  change  to  http:// 
ww'W’.rcgiilations.gov,  including  any 
personal  and/or  busine.ss  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Loeb,  Procurement  Analy.st, 
Contract  Policy  Division  at  (202)  .501- 
00050  or  via  email  at 
cdwurd.loclMgsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

.Section  743(a)  of  Division  C  of  the 
Consolidated  Aiiprojiriations  Act.  2010 
(Pill).  L.  111-117)  reipi ires  executive 
agencies  covered  by  the  Inideral 
Activities  Inventory  Reform  (FAIR)  Act 
(Ihib.  E.  105-270),  except  DoD,  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  annually  an  inventory  of 
activities  performed  bv  .service 
contractors.  DoD  is  exempt  from  this 
reporting  requirement  because  10  II..S.(’, 
2402  and  10  Ik.S.C;.  2330a(c)  already 
reipiire  DoD  to  develop  an  annual 
service  contract  inventory. 

House  Report  111-300  notes,  in 
connection  with  section  743,  that,  “in 
the  absence  of  complete  and  reliable 
information  on  the  extent  of  their 
reliance  on  .service  contractors.  Federal 
agencies  are  not  well-equipped  to 
determine  whether  they  have  the  right 
balance  of  contractor  and  in-hon.se 
resources  needed  to  accomplish  their 
mi.ssions.  Therefore,  this  rule  intends  to 
siqiiilement  agency  annual  service 
contract  rejjorting  reiiniremenls  with  the 
contractor  ])rovided  .service  contract 
reporting  information. 

The  information  is  to  be  submitted 
jinrsuant  to  a  new  clause  and 
solicitation  ])rovi.sion.  (Certain  ])rime 
.service  contractors  will  jirovide 
annually — 

a.  The  contract  number,  and.  as 
applicable,  order  number; 

b.  The  total  dollar  amount  invoiced 
for  services  performed  during  the 


previous  Government  fiscal  vear  under 
the  contract; 

c.  The  number  of  contractor  direct 
labor  hours  expended  on  the  services 
performed  during  the  previous 
Government  fiscal  vear;  and 

d.  Data  reported  by  subcontractors. 

The  prime  contractor  shall  reiiuire 

each  first-tier  subcontractor  performing 
under  the  contract  to  provide 
annually — 

a.  The  subcontract  number  (including 
subcontractor  name  and  if  available. 
DUN.S  number;  and 

1).  The  number  of  first-tier 
subcontractor  direct-labor  hours 
expended  on  the  services  |)erformed 
during  the  jirevions  (Government  fiscal 
year. 

In  order  to  invoice  the  government  for 
time-and-material/labor-hour  (T&M/LH) 
and  cost-reimbursement  contracts, 
contractors  already  track  labor  hours 
expended,  so  the  ride  will  cover  T&M/ 
EH  and  cost-reimbursement  contracts 
over  the  sinqilified  acipiisition 
threshold. 

In  an  effort  to  kee])  the  re])orting 
burden  to  the  absolute  minimum  on 
civilian  agencies  and  their  service 
contractors,  a  ])ha.sed-in  a])])roach  will 
be  used  for  fixed-])rice  contract  awards. 
Fixed  price  contracts  will  be  covered  if 
the  estimated  total  value  is  at  or  above 
.S5  million  in  FY  2013.  .$2.5  million  in 
FY  2014.  $1  million  in  FY  2015  and 
$500,000  in  FY  2010  and  thereafter. 

For  indefinite-delivery  contracts, 
including  but  not  limited  to.  indefinite- 
deliveiv  indefinite-ipiantitv  (IDIQ) 
contracts.  Federal  .Supply  .Schedule 
(F.S.S)  ( ontracts.  Governmentwide 
Ac(]iii.‘^ition  contracts  (GWAGs),  and 
multi-agency  contracts,  reporting 
reijnirements  will  be  determined  based 
on  the  exjiected  dollar  amount  and  tvpe 
of  the  orders  i.ssued  under  the  contracts. 

Existing  indefinite-delivery  contracts 
will  be  bilaterally  modified  within  six 
months  of  the  effective  date  of  the  final 
ride  if  sufficient  time  and  value  remain 
on  the  ba.se  contract,  which  is  defined 
as:  (1)  A  performance  period  that 
extends  beyond  October  1. 2013.  and  (2) 
.$5  million  or  more  remaining  to  be 
obligated  to  the  indefinite-delivery 
contract. 

B.  Disc  ussion  of  (ioinnwnt 

(ionnncnt:  ihw  respondent  considered 
the  methodology  used  to  calculate  the 
hours  needed  to  prepare  respon.ses  and 
the  reporting  requirement  estimates  in 
the  Faperwork  Reduction  Act  (FRA) 
siibmi.ssion  to  be  grossly 
underestimated. 

Response:  The  (Gonncils  have 
reviewed  the  comment  and  believe  the 
estimated  time  to  rejjort  ))er  contract  is 
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niasonahlc  at  one  hour  to  calculate  the 
(lata  and  one  hour  to  enter  the  data  at 
\\’\\\\’.(i(:(jiiisHi()n.;^ov.  The  estimated 
hurden  is  prepariul  taking  into 
consideration  the  neccis.sarv  crilca  ia  in 
OMH  guidance  lor  estimating  the 
paperwork  hurden  i)ut  on  the  entity 
suhmitting  the  information.  For 
example,  consideration  is  given  to  an 
(mtity  nwicnving  instructions;  using 
t(!chnology  to  colhul.  process,  and 
disclose  information:  adjusting  (jxi.sting 
practic(;s  to  complv  with  recjuirements: 
.s(!arching  data  sources;  compliUing  and 
revimving  the  r(!sj)on.se:  and 
transmitting  or  disclosing  information. 
The  (estimated  hurden  hours  for  a 
colt(!ction  are  based  on  an  avciiage 
l)(!tw(H!n  the  hours  that  a  simj)le 
disclosure  hv  a  very  small  husine.ss 
might  nupiire  and  the  much  higher 
numl)(!rs  that  might  he  nujuinul  for  a 
verv  complex  disclosun?  by  a  major 
corporation.  Akso.  the  estimated  hurchai 
hours  should  only  include  projected 
hours  for  those  actions  which  a 
comi)any  would  not  undertake  in  the 
normal  conr.se  of  husiiuiss.  (lareful 
considiaation  went  into  ass(‘.ssing  the 
(istimated  hurdiai  hours  for  this 
coll(!ction.  and  although,  the  nispondent 
indicat(ul  tluiburdmi  is  underestimated, 
the  estimated  hurden  nnnains 
unchanged.  At  any  point,  memhers  of 
the  ])ut)lic  may  suhmit  comments  for 
further  consideration,  and  are 
encouraged  to  ])rovid(!  data  to  sup])ort 
their  recpiest  for  an  adjustment. 

(k  Annual  Reporting  Burden 

liaspondcnis:  28.845. 

IU!si}()iistis/ivsi)oncl(!nt :  1 . 

Total  annual  Hasponsas:  28.845. 

Pivparalion  hours  par  rasponsa:  2. 

Total  rasponsa  Inirdan  hotins:  47.880. 

Obtaining  Capias  of  Proposals: 
Re(pie.st(>rs  may  obtain  a  copy  of  the 
information  colUiction  docuimmts  from 
th(!  (iemiral  Siu'vices  Administration. 
K(;gulatorv  Secretariat  (MVtll),  1275 
I’irst  .Stnuit  Nlv.  Washington.  1X1  20417. 
t(!le|)hon(!  202-501-4755.  iMease  cite 
OMB  Control  No.  0000-0170.  Service 
Contracts  Reporting  R(!(piirements.  in  all 
corr(!S])ondenc(!. 


Dated:  Marcli  «.  2018. 

William  (Mark, 

Acting  Director,  h'cdcrnl  Actinisition  Policy 
l)ivisit)n.  Office  of(',ov(nnnuntt\\  i(l(‘ 
Ac(inisition  Policy.  Office  of  Acquisition 
Policy.  ( Iffice  of  Covernnientwide  Policy. 

|I  K  Doc.  I’iliid  anil 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-13-0017] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centcii's  for  Di.sea.se  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  colhiction  re(|ue.sts  under 
r(!view  by  the  Office  of  Management  and 
Budg(!t  (OMB)  in  compliance  with  the 
Pa])(a'work  Reduction  Act  (44  IJ..S.C. 
Chapter  85).  To  reepmst  a  copy  of  these 
recpiests,  call  (404)  88‘)-7570,  or  send  an 
email  to  oinb@(:d(:.go\'.  Send  written 
comments  to  CDC  Desk  Officer.  Office  of 
Management  and  Budget,  Washington, 

DC  or  hv  fax  to  (202)  805-8074.  Written 
comments  should  hi;  received  within  80 
days  of  this  notice. 

Proposisd  Project 

A])])lication  for  Training  (OMB  No. 
0020-0017,  Fxpiration  08/81/2018)— 
Revision — .Scientific  Fducation  and 
Professional  Develo])ment  Program 
Office  (SF.PDPO),  Office  of  Surveillance, 
Fpidemiology  and  Lahoratory  .Services 
(O.SFL.S),  Centers  for  Di.sease  Control 
and  Prcivention  (CDC). 

Ilarkgronnd  and  Briaf  Dascription 

CDC  ofhirs  public  health  training 
activities  to  profe.ssionals  worldwide. 
Kmi)l(jve(!.s  of  hos])itals.  universities, 
medical  centers,  laboratories,  state  and 
fedcM’al  agencicis,  and  state  and  local 
health  departments  ap])ly  for  training  to 
learn  up-to-date  public  health  ])ractic(!.s. 
CDC's  training  activities  include 
laboratory  training,  classroom  studv, 
online  training,  and  distance  learning. 
(;D(^  uses  two  training  ap])lication 
forms,  the  Training  and  (xuitinuing 
Fducation  Online  New  Participant 
Registration  F'orm  and  the  National 

Estimated  Annualized  Burden  Hours 


Fahoratorv  Training  Network 
Registration  Form,  to  collect 
information  necessary  to  manage  and 
conduct  training  pertinent  to  the 
agency’s  mission. 

(iDC  riupiests  OMB  ai)])roval  to 
continue  to  collect  information  through 
these  forms  to  (1)  grant  ])uhlic  health 
])rof(!ssionals  the  continuing  education 
they  need  to  maintain  jirofessional 
licenses  and  c(!rtifications,  (2)  create  a 
Iranscri])!  or  summary  of  training  at  the 
participant's  reciuest.  (8)  generate 
manag(!ment  re])ort.s.  and  (4)  maintain 
training  statistics;  and  a  revision  that 
will  allow  (TX;  to  comply  with  new 
continuing  education  accreditation 
organization  ri^ciuirements  for  collection 
of  additional  profession-spcuiific  data. 

Accrediting  organizations  retiuire  a 
method  of  tracking  participants  who 
com])lete  an  educational  activity; 
collecting  demogra])hic  data  allows  CDC 
to  meet  this  recpiircanent.  .Several 
accrediting  organizations  recpiire  a 
permanent  nu.ord  that  includes  the 
parlicii)ant’s  name,  address,  and  |)hone 
numher.  to  facilitate;  retrieval  of 
historical  information  about  when  a 
participant  com])l(;ted  a  course;  or 
.s(;v(;ral  cour.ses  during  a  time  ])(;rioel. 
This  information  pre)vi(l(;s  the  basis  for 
a  transcript  or  for  determining  wh(;the;r 
a  i)(;rson  is  e;nr()lle;(l  in  more;  than  one; 
cour.se.  (IDC  use;,s  the;  email  ad(lr(;ss  to 
ve;rifv  the  participant’s  electronic 
r(;(]ue;st  for  transcrijits,  v(;rify  course 
certificate;s,  and  send  confirmation  that 
a  partici])ant  is  r(;gist(;r(;(l  for  a  cour.se. 

Tracking  course  atle;n(lance  and 
me;e;ting  accrediting  organizations’ 
standards  for  reporting  re;(]uir(;  uniform 
and  .stan(lar(lize;(l  training  aji])lication 
forms.  The;  standardized  data  th(;.se 
forms  reepiest  for  lahoratory  training, 
classroom  study,  online  training,  and 
distance  learning  are  not  reepiested 
(;l.se;wher(;.  The.se  forms  do  not  duplicate; 
r(;(pie;.sts  for  information  from 
participants.  Data  are;  coll(;cte;(l  only 
once;  p(;r  course;  or  once  ])e;r  new 
r(;gistrati()n.  The;  annual  hurden  table 
has  h(;(;n  u])elate;(l  to  reflect  an  incr(;a.se; 
in  di.stance;  le;arning  to  8.702  hurden 
hours;  that  is  an  ave;rage;  hurden  of  5 
minut(;.s  per  respondent.  There;  is  no 
cost  to  re;s])()n(le;nt.s  other  than  their 
time. 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(hours) 

Health  Professionals  . 

Training  and  Continuing  Education  Online  New  Participant  Reg¬ 
istration  Form  (Attachment  4). 

75,000 

1 

5/60 
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Estimated  Annualized  Burden  Hours— Continued 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(hours) 

Laboratorians  . 

National  Laboratory  Training  Network  Registration  Form  (At¬ 
tachment  3). 

6,500 

_ i 

1 

5/60 

DiiUul:  Miirch  7.  201 

Run  A.  OttfMi, 

Diivclor.  Offica  oj  Sciaiilific  Intafiiity.  Offict; 
(>l  llu!  Assacidia  Diractor  for  Scicnco.  Offiro 
ofllu;  Diroclor.  (ahiIois  for  Disooso  Control 
(ind  Provantion. 

IKK  Doc.  2()i;i-0,")K21  Kilotl  l-Ci-Ci:  8:45  iim| 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier  CMS-484,  CMS-10152, 
CMS-10449] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  (Centers  lor  Medicare 
Medicaid  Services,  IIHS. 

In  c()m])liance  with  the  reciuireinent 
of  section  3.5()(i(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  t‘)05,  the 
(Centers  for  Medicare  is;  Medicaid 
Services  ((’.MS)  is  j)ul)lishing  the 
following  sunnnary  of  pro])o.sed 
collections  for  j)nhlic  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  harden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  jirojiosed 
information  collection  for  the  ])ro])er 
pm  formance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  (piality, 
utility,  and  clarity  of  the  information  to 
he  collected:  and  (4)  the  use  of 
automatiKl  collection  technicines  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Tvpn  of  Infornidtion  CoUoction 
Uocjuost:  Reinstatement  of  a  ])reviously 
a])])roved  collection:  Attending 

Physician's  (Certification  of  Medical 
Necessity  for  Home  Oxygen  Therapy 
and  Sn])])orting  Documentation 
Recpiirements;  f7.se;  Under  Section 
18(i2(a)(l)(A)  of  the  Social  Securitv  Act 
(the  Act),  42  U.S.C.  1.39.5y(a),  the  ' 
S(!cretarv  may  only  pay  for  items  and 
services  that  are  “reasonable  and 
net:essary  for  the  diagnosis  or  treatment 


of  illne.ss  or  injnrv  or  to  imjjrove  the 
fnnctioning  of  a  malformed  body 
m(!mher.''  In  order  to  a.ssnn;  this,  (CMS 
and  its  contractors  develop  Medical 
])olicles  that  specify  the  circumstances 
under  which  an  item  or  service  can  he 
covered.  The  certificate  of  medical 
necessity  ((7MN)  provides  a  mechanism 
for  su]3pliers  of  Durable  Medical 
Equipment,  defined  in  42  U.S.C.  13()5x 
(n),  and  Medical  Ecpiipment  and 
Sn])])lies  defined  in  42  U.S.C.  139.5j(5), 
to  demonstrate  that  the  item  being 
provided  meets  the  criteria  for  Medicare 
coverage.  .Section  1833(e),  42  U..S.C. 
13951(e),  provides  that  no  jjayment  can 
he  made  to  any  provider  of  services,  or 
other  ])erson,  unless  that  pcason  has 
furnished  the  information  necessary  for 
Medicare  or  its  contractor  to  determine 
the  amounts  due  to  hi;  paid.  Certain 
individuals  can  u.se  a  CMN  to  furnish 
this  information,  rather  than  having  to 
|)rodnce  large  (inantities  of  medical 
records  for  everv  claim  they  submit  for 
])ayment.  Under  .Section  1834(j)(2)  of 
the  Act,  42  U..S.C.  1395m(j)(2),  su])])liers 
of  DME  items  an;  prohibited  from 
providing  medical  Information  to 
])hysicians  when  a  CMN  is  being 
com])leted  to  document  medical 
necessity.  The  physician  who  orders  the 
item  is  responsible  for  providing  the 
information  necessary  to  demonstrate 
that  the  item  provided  is  rea.sonahle  and 
necessary  and  the  su])]dier  shall  also  list 
on  the  CMN  the  fee  schedule  amount 
and  the  su])]5liers  charge  for  the  medical 
ecjuipment  or  supplies  being  furni.shed 
]n'ior  to  di.strihntion  of  such  certificate 
to  the  ])hy.sician.  Any  sn])plier  of 
medical  equipment  who  knowingly  and 
willfully  distributes  a  (iMN  in  violation 
of  this  restriction  is  subject  to  penalties, 
including  civil  money  penalties  (42 
U..S.C.  1395m(j)(2)(A)(iii)).  Under  title 
42  of  the  Code  of  Federal  Regulations, 

41 0.38  and  424.5,  Medicare  has  the 
legal  authority  to  collect  sufficient 
information  to  determine  payment  for 
oxygen,  and  oxygen  (uiuipment.  Oxygen 
and  oxygen  e(]ui])ment  is  by  far  the 
largest  single  total  charge  of  all  items 
|)aid  under  durable  medical  e(|uipment 
coverage  authority.  Detailed  criteria 
concerning  cciverage  of  home  oxygen 
therapy  are  found  in  Medicare  (Carriers 
Manual  Chapter  II — Coverage;  Issues 


Aj)pendix.  .Section  00-4.  For  Medicare 
to  consid(;r  any  item  for  coverage  and 
payment,  the  information  submitted  hv 
the  supplier  (e.g.,  claims  and  CMNs), 
including  documentation  in  the 
patient's  medical  records  must 
i:orrot)orate  that  the  patient  meets 
Medicare  coverage  criteria.  The  jjatient's 
medical  records  may  include: 
physician's  office  records;  hospital 
records;  nursing  home  records;  home 
health  agency  records:  records  from 
other  healthcare  professionals  or  test 
reports.  This  documentation  must  he 
available  to  the  DME  MACs  upon 
recpiest.  Form  X’umhor:  CM.S-484  (OCN: 
09 3  8-( ) 5  34 ) ;  F/eq t / en f;\c  O cca s i  o n a  1 1  y ; 
Affoctod  Public:  Private  .Sec:tor:  Business 
or  other  for-])rofits.  Not-for-profits; 
Number  of  Hesiwndents:  8.880;  Total 
Anmud  licsponscs:  1,541,359;  Toted 
Anmud  Hours:  308,271.  (For  pcilicy 
(luestions  regarding  this  collection 
contact  Doris  jackson  at  410-780-4459. 
h’or  all  other  i.ssues  call  41 0-780-1 32().) 

2.  Type  of  lu format iou  Collect iou 
Peejiiest:  Reinstatement  of  a  previously 
api)roved  collection;  Title:  Data 
(Collection  for  Metlicare  Ihineficiaries 
Receiving  NaF-18  Positron  Emission 
Tomogra])hy  (PET)  to  Identify  Bone 
Metastasis  in  (7ancer:  Use:  In  D(;cision 
Memorandum  #(CAU— 00005R.  issued  on 
February  20.  2010,  the  Uenters  for 
Medicare  and  Medicaid  .Services  ((CM.S) 
determined  that  the  evidence  is 
sufficient  to  conclude  that  for  Medicare 
beneficiaries  receiving  NaF-18  PET  scan 
to  identify  hone  meta.stasis  in  cancer  is 
reasonable  and  necessary  only  when  the 
provider  is  i)articii)ating  in  and  |)atients 
are  enrolled  in  a  clinical  stndv  designed 
to  information  at  the  time  of  the  .scan  to 
assist  in  initial  antitumor  treatment 
])lanning  or  to  guide  suh.sequent 
treatment  strategy  by  the  identification, 
location  and  (inantification  of  hone 
metasta.ses  in  beneficiaries  in  whom 
hone  metasta.ses  are  strongly  suspected 
based  on  clinical  sym])toms  or  the 
results  of  other  diagnostic  studies. 
Qualifying  clinical  .studies  mu.st  ensure 
that  specific  hyi)othe.ses  are  addressed; 
a])])ropriate  data  elements  are  collected; 
hospit.ds  and  ])rovider.s  are  (jualified  to 
provide  the  PET  scan  and  interpret  the 
results:  particijiating  hospitals  and 
providers  accurately  report  data  on  all 


Federal  Register/ Vol.  78,  No.  .50 /Thursday,  March  14.  2013 /Notices 


16271 


Medicare  enrolled  patients;  and  all 
])atient  confidentiality,  privacy,  and 
other  Federal  laws  must  lx;  followed. 
(Consistent  with  section  1142  of  the 
.Social  .Security  Act  (the  Act),  the 
Agency  for  Healthcare  Ke.sc'arch  and 
Quality  (AHRQ)  sujjports  clinical 
research  studies  that  (CM.S  determines 
m(;ets  specified  standards  and  addni.ss 
the  specified  research  (pie.stions.  To 
(jualify  for  j)ayment.  providers  must 
pre.scrihe  certain  NaF-18  OFT  .scans  for 
IxMieficiaries  with  a  set  of  clinic:al 
criteria  s])(x:ific  to  each  solid  tumor.  The 
statuary  authority  for  this  policy  is 
section  18(>2(a)(l)(H)  of  the  Act.  The 
need  to  pros|)ectivelv  colled 
information  at  the  time  of  the  scan  is  to 
assist  the  provider  in  decision  making 
for  |)atient  management.  Form  \himlm': 
(:M.S-l()l.'j2  (OCN:  OtKlH-OUtiH): 
Froquoncy:  Annual;  Affoctod  Public: 
Private  .Sector — Business  or  other  for- 
profits;  \himhcr  of  Pcsimndcnts:  2.5()()(); 
Tolol  Annual  Responses:  2.'j()()();  Total 
Annual  IIoiu's:  2.084  hours.  (For  ])olicy 
(|nestions  regariling  this  collection 
contact  .Stuart  (iaplan  at  410-78()-8.'j()4. 
For  all  other  issues  call  41()-78(i-132().) 

3.  Type  of  Information  Collection 
Re(]uest:  Revision;  Title  of  Information 
Collection:  Recognized  Accrediting 
Fntities  Data  (iolhiction;  l/.se.  'rhe  final 
rule  that  was  relea.sed  on  )nly  20.  2012 
(77  FR  420.58)  (istahlishes  a  pr(x;ess  for 
recognizing  accrediting  entities  for  the 
purpo.s(;s  of  im])lementing  section 
131 1  (c)(l  )(D)(i)  of  the  Affordable  (]are 
Act.  In  order  for  a  health  ])lan  to  he 
certified  as  a  QHB  and  operate  in  an 
Fxchange.  it  must  he  accredited  hv  an 
accrediting  entity  that  has  been 
recognized  hv  the  .Secretary  of  Health 
and  Human  .Services.  The  final  rule 
establishes  the  first  j)hase  of  a  two- 
phased  process  for  recognition  of 
accrediting  entiti(!s.  In  phase  one.  the 
National  (Committee  for  Quality 
A.ssurance  (N(iQA)  and  IIRAC  were 
recognized  as  accrediting  entities  for  the 
piirpo.ses  of  fulfilling  the  accnxlitation 
re(|uirement  as  ])art  of  (pialified  health 
plan  certification.  In  a  snhsecpient  final 
rule,  released  February  22.  2013,  we 
amended  the  first  jihase  of  this  |)r(x;ess 
to  allow  additional  accrediting  entities 
to  ap])ly  to  he  recognized.  The 
assessment  used  to  assess  these 
additional  accrediting  entities  will  he 
the  same  as  the  assessment  underlying 
the  recognition  of  NfiQA  and  lJRA(i. 
This  information  collection  is  necessary 
to  ensure  that  the  recognized  accrediting 
entities  meet  the  proposed  conditions. 

4.5  (;F’R  15(i. 275(c)  nxjuires  that  the 
accrediting  entities  provide 
accreditation  survey  data  elements, 
including  accreditation  status. 


accreditation  .score,  accreditation 
exjiiration  date,  clinical  ipiality  measure 
results  and  adult  and  child  (’.AHB.S 
measure  survey  results  to  the  Fxchanges 
once  the.se  data  are  ndeased  by  the 
issuers.  Further,  accrediting  entities 
apiilying  to  he  recognized  must  provide 
to  HI  l.S  the  accnxlitation  .standards  and 
nxiuirements,  proce.sses,  and  measure 
specifications  for  performance  measures 
and.  once  rtx;ogniz(xl,  anv  jiroiiosixl 
changes  or  updates  to  these  standards, 
and  reipiirements,  jirocesses  and 
measure  s])ecifications  with  (iO-day 
notice  ])rior  to  public  notification.  I'liis 
collection,  which  is  ajiproved  under 
(X'.N:  0938— 1 1 78).  is  necessarv  in  order 
for  Fxchanges  to  verify  that  the  QHFs 
being  offered  in  their  Fxchange  meet  the 
accreditation  re(|uirement  and  are  high 
(piality  ])lan.s. 

The  8()-day  Federal  Register  notice 
published  on  November  23,  2012  (77  FR 
70183).  We  received  two  comments.  The 
comments  concerned  issuer  burden 
ass(x:iated  with  the  data  collection  and 
the  content  of  the  data  submission. 

These  comments  wen;  addressixl  in  full 
in  the  Patient  Protection  and  Affordable 
(iare  Act;  .Standards  Relatixl  to  Fssential 
Health  Benefits,  Actuarial  Value,  and 
Accnxlitation  Final  Rule.  (Generally,  we 
not(xl  that  this  data  collection  pertained 
to  the  submission  of  data  from 
accrediting  entities  seeking  to  he 
rei:ogniz(xl  and  aixacxliting  entities 
already  recognizixl.  rather  than  i.ssiiers. 
(iomments  ndatixl  to  the  content  of  the 
data  submission  were  deeimxl  out  of 
sco|)e.  Form  A^un/jer;  (]M.S-1()449; 
Frecjnency:  Monthly,  Occasionally; 
Affected  Public:  Private  sector.  Not-for- 
profit  institutions;  Nmnber  of 
Respondents:  4;  Number  of  Responses: 
80;  Tot(d  Anniud  Hours:  3,544.  (For 
policy  (piestions  regarding  this 
collection  contact  Rebecca 
Zimmermann  at  (301)  492-4308.  For  all 
other  issues,  call  (410)  78()— 1328.) 

To  obtain  copies  of  the  su|)porting 
statement  and  any  related  forms  for  the 
jiroposixl  pa])erwork  collections 
r(!ferenc(xl  above,  access  CiM.S’  Web  .Site 
address  at  http://\\’\v\y.cms.hhs.<\ov/ 
PaperworkReductionActofl  or 
Fmail  your  rixpie.st,  including  your 
address.  |)hone  number,  OMB  number, 
and  (iM.S  dixxunent  identifier,  to 
Paj)er\york@cms.bbs.<’oy,  or  call  the 
Reports  (ilearance  Office  on  (410)  788- 
1328. 

To  he  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
lx;  nxxiivixl  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  April  15,  2()I3:i)Mli,  Olfice  of 
Information  and  Regulatory  Affairs, 
Attention;  (iM.S  De.sk  Officer.  Fax 


Numher:  (202)  395-85)74,  Fmail; 
()IRA_submission@omb.eoj).t’ov. 

lDiil(!(l;  Marcli  8.  201 :). 

Marlii|iu!  Joiies. 

Repiilv  Director.  Iteiiidotions  Development 
(iroiii).  Office  of  Str(ite;^ic  Operations  and 
Retiidatory  A  ffai rs . 

H'K  Dili;.  2(n:MI.")fi()2  ImIimI  2- 12- IS:  H:4.S  iiin| 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Joint  Meeting  of  the  Advisory 
Committee  for  Reproductive  Health 
Drugs  and  the  Drug  Safety  and  Risk 
Management  Advisory  Committee; 
Notice  of  Meeting 

agency:  Ffxxl  and  Drug  Administration. 
HITS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  tlu!  l-'ood  and  Drug  Administration 
(FDA).  The  imuiting  will  be  open  to  the 
imblic. 

Name  of  Committees:  Advi.sory 
('.ommittix;  for  Rejiroductive  Health 
Drugs  and  the  Drug  .Salety  and  Risk 
Management  Advisory  (iommittix;. 

Cenered  Function  of  the  Committees: 
To  provide  advice  and 
r(x:ommendations  to  the  Agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:The  meeting  will  he 
held  on  A]n'il  18.  2013,  from  8  a.m.  to 
5  p.m. 

Location:  FDA  White  Oak  Cam])u.s, 
10903  New  Hampshire  Ave..  Bldg.  31 
Oonference  Cientix',  the  Cheat  Room  (rin. 
1503),  Silver  Siiring,  MD  20993-0002. 
Information  regarding  special 
accommodations  due  to  a  disability, 
visitor  parking,  and  tran.s])ortation  may 
be  accessed  at;  http://\v\y\\’. fda.gov/ 
Advison'Committees/ default .ht nr,  unde 
the  heading  "Resources  for  You,"  click 
on  "Public  Meetings  at  the  FDA  White 
Oak  (iampus."  Plea.se  note  that  visitors 
to  the  White  Oak  Ckunpus  must  enter 
through  Building  1. 

Contact  Person:  Kalvani  Bhatt,  (xmtei 
for  Drug  Fvaluation  and  Research,  F'ood 
and  Drug  Administration,  10903  New 
Ham]).shire  Ave.,  Bldg.  31.  rm.  2417, 
Silver  .S])ring,  MD  205)93-0002,  301- 
75)8-5)001.  Fax:  301-847-8533.  email: 
ACRI ID@fda.bbs.gov.  or  FDA  Advisory 
Oommittee  Information  Fine.  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DO  area).  A  notice  in  the 
Federal  Register  about  last  minute 
modifications  that  iinjiact  a  previously 
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iiniiounced  advisory  coinmittee  meeting 
cannot  always  he  jjiihlished  cjnickly 
enough  to  j)rovi(le  timely  notice. 
rher(!ibre,  you  should  always  check  the 
Agcmcy's  VVeh  site  at  hltp:// 
\v\v\\'.f(i(i.gov/Advis()iv(k)nuiuH(i(is/ 
(Uifdull.htin  and  scroll  down  to  the 
appropriate  advi.sory  committee  link,  or 
c;all  the  advi.sorv  committee  inlbrmation 
line  to  learn  ahout  po.ssihle 
modifications  helbre  coming  to  the 
iiHUiting. 

Agendo;  The  conmdtt(!e  will  discuss 
the  efficacy  and  safety  of  new  drug 
application  (NDA)  22219,  AVEED 
(testosterone  nndecanoate) 
intramuscular  injection,  snhmitted  hv 
ImuIo  Pharmaceutical  Solutions,  hic.,  for 
the  i)roposed  indication  of  re])lacement 
therajjy  in  adult  males  for  conditions 
associated  with  a  deficiency  or  ahsenc;e 
of  testosterone.  The  safety  discaission 
will  focus  on  jjostmarketing  re])orts  of 
oil  emholism  in  the  lungs  and  potential 
anaphylactic  reactions.  In  addition  to 
AVEIdl.  other  approvaal  testostmone 
inj(!ctahle  j)roducts  will  he  referenced, 
especially  in  regard  to  oil  (unholism  and 
potential  anaphylactic  reactions 
re))ort(;d  for  those  jirodncts. 

l-’DA  intends  to  make  hackground 
material  availahh;  to  the  ])nt)lic  no  later 
than  2  hnsiness  days  hefore  the  meeting. 
If  EDA  is  imahle  to  po.st  tlu;  hackground 
material  on  its  VVeh  site  |)rior  to  the 
meeting,  the  hackground  material  will 
h(!  made  pnhliclv  availahle  at  the 
location  of  the  advisory  committee 
meeting,  and  the  hackground  material 
will  he  posted  on  FDA’s  Weh  site  after 
the  meeting.  Background  material  is 
availahle  at  http://\v\\  \v. fda.gov/ 
/\dvison'Coininittaas/(AiIondar/ 
dofauU.htm.  Sc:roll  down  to  the 
a])propriate  advi.sorv  committee  meeting 
link. 

Procedure:  Interesttul  pcasons  may 
jjresent  data,  iidbrmation,  or  views, 
orally  or  in  writing,  on  issues  pending 
Indore  the  committee.  Written 
suhmi.ssions  may  he  mad(!  to  the  contac:t 
])erson  on  or  hefore  April  4.  2013.  Oral 
pre.sentations  from  the  puhlic  will  he 
.scheduled  between  ajjproximately  1 
]).m.  and  2  ]).m.  Those  individuals 
interested  in  making  formal  oral 
pre.sentations  should  notify  the  contact 
inu'.son  and  suhinit  a  brief  .statement  of 
the  general  natnni  of  the  evidence  or 
arguments  they  wish  to  pre.sent.  the 
names  and  addresses  of  propo.sed 
])articipants.  and  an  indication  of  the 
approximate  time  recpiested  to  make 
their  j)re.s(!ntation  on  or  hefore  March 
27.  2013.  Time  allotted  for  each 
pre.sentation  may  he  limited.  If  the 
nnmher  of  registrants  recpiesting  to 
speak  is  gnniter  than  can  he  reasonably 
accommodated  during  the  scheduled 


open  public  hearing  .session,  FDA  mav 
conduct  a  lottery  to  determine  the 
speakers  for  th(!  .sclnulnled  open  puhlic 
hearing  session.  The  contact  person  will 
notify  interested  ])(;r.son.s  regarding  their 
recjnest  to  sp(;ak  by  March  28,  2013. 

Persons  attending  FDA’s  advi.sorv 
committee  meetings  are  advised  that  the 
Agency  is  not  res|)onsihle  for  providing 
acc:es.s  to  electrical  outlets. 

MIA  welcomes  the  attendance  of  the 
l)nhlic  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  ])hv.sical 
disahilities  or  special  needs.  If  von 
retjuire  special  accommodations  due  to 
a  disahility.  please  contact  Kalyani 
Bhatt  at  least  7  days  in  advance  of  the 
meeting. 

f’DA  is  committed  to  the  orderly 
c:onduct  of  its  advi.sorv  committee 
meetings.  Please  visit  our  Weh  site  at: 
http://\v\v\\’.  fda.gov/ 
AdvisorvC/oinmittaas/ 

About  A  d  visoivC/oii  uni  Haas/ 
acini  1 14(i2.hlin  for  ])rocedure.s  on 
public  conduct  during  advisory 
committee  meetings. 

Notice  of  this  me(!ting  is  given  under 
the  Federal  Advi.sorv  (’.ommittee  Act  (.5 
ll.S.fi.  ap]).  2). 

Daled:  March  H.  20 Kt. 

|ill  llaii/.liM'  Warner, 

Acting  Associate  (ioininissioncr  for  Special 
.Medical  Progaans. 

|1K  Doc.  2()i:t-l).sa(il  Filisl  HM.S  ain| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  sec;lion  l()(d)  of  the 
Federal  Advi.sory  Committee  Act.  as 
amended  (5  IJ.S.C.  A]jj).),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  clo.sed  to  the 
public  in  accordance  with  the 
])rovi.sions  set  forth  in  .sections 
5.52h(c)(4)  and  .5.52h(c)((i).  Title  .5  D.S.C., 
as  amended.  The  grant  a|)])lication.s 
and/or  contract  pro])o.sal.s  and  the 
discu.ssions  could  di.sclose  confidential 
trade  .secrets  or  commercial  |)roperty 
such  as  patentable  material,  and 
|)(n'.sonal  information  concerning 
individuals  associated  with  the  grant 
applications  or  the  contract  ])ropo.sal.s. 
the  di.sclosure  of  which  would 
con.stilute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  (’.ancer 
Instiluln  .Sjiccial  Emphasis  Pan(!l,  N(1 
Provocative  Questions. 


Dale:  March  28.  2013. 

Time:  7:30  a.m.  to  .3:00  ]).in. 

/tgendn. 'I'o  reviinv  and  evaluate  grant 
applications. 

Place-  Hilton  Rockville.  17.30  Rockville 
Pik(!.  Rockville,  MD  208.32. 

Contact  Person:  Peter  |.  Wirth.  Ph.D.. 
.Scientific  Review  Officer.  Res(!arch  Programs 
Reviinv  Ifranch.  Division  of  Exiramnral 
Activities.  National  (’.ancer  Institute,  (it  10 
Executive  Uonlevard.  Room  8131.  Ifetliesda, 
MD  20802-8328  301-400-7.30.3 
p\v2(p'jnih.gov. 

Name  of  Committee:  National  (lancer 
Instilntc?  .S|)ecial  Enijihasis  Panel. 

Nanoter  hnology  RNA  I'herapeulics. 

Date:  April  18-10.  2013. 

Time:  0:00  a.m.  to  .3:00  ]).m. 

/tgenda;  I’o  review  and  evaluate  contract 
ju'oijosals. 

i’/nce- Dontilelree  Hotel  Rethesda.  8120 
Wisconsin  Avenue.  Belhesda.  MD  20814. 

Contact  Person:  'Vhonms  M.  VolltKirg, 

Ph.D..  .Scientific  Reviinv  Officer,  Sjjecial 
Review  and  Logistics  Branch.  Division  of 
Exiramnral  Ac:livities.  National  Cancer 
Instilnle.  0110  Executive  Boulevard.  Room 
7142.  Bt!lhesda.  MD  20802.  301-.304-0.382. 
vol  Ihi'itiima  il.nili.gov. 

(Catalogue  of  Imderal  Domestic  Assistance 
Program  Nos.  03.302.  Cancer  Construction; 
03.303,  Cancer  Cause  and  Prevention 
Research:  03.304.  Cancer  D(4(u:lion  and 
Diagnosis  Research:  03.30,3,  Cancer 
■frealment  Research:  03.300.  Cancer  Biologv 
Resciarch:  03.307.  Cancer  Cenims  Sipiporl; 
03.308.  Cancer  Rcrsearch  Manpower:  (i3.300. 
Cancer  llonirol.  National  tnslitnliis  of  1  leallh. 
HI  IS) 

Daled:  March  8.  2013. 

Melanie  J.  (fray. 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Poliev. 

(I  K  Doc.  2m:t-().3K47  HIckI  :!-i:)-i:t:  8:4,3  Iiml 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  .section  l()(d)  of  the 
Federal  Advi.sorv  Committee  Act.  as 
amended  (5  IJ..S.C.  Apj).),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
puhlic  in  accordance  with  the 
])rovision.s  set  forth  in  sections 
5.52h(c)(4)  and  .3.52h(c)((>).  Title  .3  11..S.C.. 
as  amended.  The  grant  apjilications  and 
the  discussions  could  di.sclo.se 
confidential  trade  .secrets  or  commercial 
proiierty  such  as  patentable  material, 
and  jier.sonal  information  concerning 
individuals  associated  with  the  grant 
apiilications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jn  ivacy. 
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■Vfi/Jir*  of  (Anuniillrv:  ( Aiiitrr  lor  .Sciiuilitii: 
R(!vii!\v  .S|)iu;iiil  Kinpluisis  Panol; 

Ninin)lo”i(:al  (iisor<tors. 

Datf‘:  Mardi  22.  201a. 

Tinir:  1:00  i).m.  to  :i:00  p.m, 

/\!>on(/(j:'ro  roviow  and  ovaluato  <;rant 
applications. 

/’/(icc;  National  Institiilc:s  ol  I  loalth.  0701 
KockliHlf>i‘  Olivo.  Itotliosda.  Ml)  20H<)2 
('I'olophono  (A)nloronco  (iall). 

(Atnliii  l  /’orvon;  .Sainnol  C.  lalwanis.  I’h.l).. 
lK(i  (1II8I'.  (lonlor  lor  .Scionlilic  Koviow, 
National  Instilulos  ol  I  loalth.  0701  Kocklod<>o 
Orivo.  Room  .^210.  M.Si;  784().  IJotliosda.  Ml) 
20802.  (301)  4arj-124(i. 

Of  /  n  (m/.s.s«  ( -.sr.  ni7i .  «o  \  •. 

lliis  nolit:o  is  l)iMn<>  pnhiisliod  loss  than  l.a 
days  prior  to  iIh;  iiKHiling  duo  to  llio  timin*' 
limitations  iinposod  liy  tho  ro\  itm  and 
lundiiif’  (  vilo. 

(dalalooiio  of  I'odoral  Doinostic  .Vssistanco 
l’ro<>ram  Nos.  Oa.aOO.  Coinparativo  Modicino: 
tia.aaa.  Clinical  Rosoarch.  oa.aoo.  oa.aaa. 
oa.aa7.  oa.aoa-oa.aoo.  oa.8a7-oa.844. 
oa.840-Oa.878.  oa.8!l2.  0a.80a.  National 
Instilulos  of  I  loalth.  IllkS) 

Dalod:  Marc  h  8.  2013. 

Anna  Siioiiil'or. 

/lo/nz/y  Dinu  lor.  OUicc  nfl'vdvnil  Aitvisory 
(Atnimillrv  Policy. 

|1K  Dim:.  2111  ;i-0riK4<)  Filod  8:45  am| 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuaut  to  section  1()((1)  of  llie 
Federal  Advisory  (Committee  Act.  as 
amended  (.5  IJ.S.C.  Apj).).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
jniblic  in  accordance  with  the 
jirovisions  .set  forth  in  sections 
552b(c)(4)  and  552t)(c)((i).  Title  5  11..S.C.. 
as  amended.  The  contract  jirojiosals  and 
the  di.scnssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
jirojierty  such  as  jiatentahle  matcnial. 
and  pc'i'.sonal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  di.sclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

.\(imr  of  (Jamniitlcc:  National  (lancer 
Institute  Special  Lm])liasis  I’anel. 
Idenlificalion.  Reffirral.  and  I’nllow-np  of 
I’alifMils  wlio  liave  H  TIA’. 

Dolt;:  .March  21).  2013. 

I'imc:  11:0(1  a. in.  to  2:00  p.m. 

/\"e;u/fj;To  review  and  evaluate  contract 
proposals. 

Place:  National  Institnifts  of  I  huillh.  (il  Hi 
Lxec:nlive  Uoiilevard.  Rockville.  Ml)  208.52. 
CrelephoiK!  ('.onference  (lall). 

(lonUicl  Person:  Kill  X'ener,  IMi.l)..  Ilranch 
(Ihief.  .Special  Rtiview  and  Logislii:s  Ifranch. 


Division  of  Mxiramiiral  Activities.  National 
(lancer  Institute.  Nlll,  01 10  lixeciilive  Itlvd.. 
Room  80()1.  llethesda.  Ml)  20802-8320.  301- 
40()-7 1 74.  venerk®inail.nih.i‘o\'. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  dale  due  to 
scheduling  conflicts. 

(dalalogne  of  federal  Domestic  Assistance 
I’rogram  Nos.  03.302,  (lancer  (lonsirnclion: 
03.303.  (lancer  danse  and  I’revimlion 
Research:  03.304,  dancer  Detection  and 
Diagnosis  Research:  03.305.  dancer 
Treatment  Research:  03. 3!)().  dancer  lliology 
Research:  03.307.  dancer  denlers  .Support: 
03.308.  dancer  Research  Manpower:  03.300. 
dancer  donirol.  National  Inslilnles  of  1  leallh. 
Ill  IS) 

Dalf'd:  March  8.  201 3. 

Melanie  ).  (nay. 

Program  AnaIvsI.  Office  ofPederal  Advi.sorv 
(Committee  P(dicv. 

IfR  Doc.  2(n:t-()5845  filed  :t-i:i-i;i:  8:45  aiiil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Finsnant  to  .section  1()(d)  of  llu; 

Federal  Advi.sory  (lommittee  Act.  a.s 
amended  (.5  l!..S.(;.  A])p.).  notice  is 
hereby  given  of  the  following  meeting. 

rile  meeting  will  he  closed  to  the 
|)nt)lic  in  accordance  with  the 
provisions  .set  forth  in  .sections 
.5.52h(c)(4)  and  .5.52h(c)((i).  Title  .5  II..S.(1.. 
a.s  amended.  The  grant  a])plication,s  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
pro])erty  such  a.s  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
aiijilications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  iirivacv. 

.\ame  of  Oommiltee:  National  Instilnie  on 
Aging  .Special  fmphasis  I’anel. 

Dn/c;  April  1.  2013. 

Time:  12:00  p.m.  to  12:30  |).m. 

Agenda:  To  rex’iew  and  evaluate  grant 
ajiplicalions. 

Place:  National  Instilnie  on  Aging. 

National  Institutes  of  I  leallh.  (nilewav 
Ihiihling.  7201  Wisconsin  Avenue.  .Suite  2C- 
212.  llethesda.  Ml)  20814.  (Telephone 
conference  call). 

(,'onlacl  Person :  Riunesh  Vemiiri.  I’h.D.. 
.Sciinitific  Review  Hrancli.  National  Instilnie 
on  Aging.  National  Inslilnles  of  I  lealth. 
(Jaleway  Unilding.  7201  Wisconsin  Avenue. 
Suite  2d-212.  llethesda.  MI)  208!t2.  301- 
402-7700  rv23r<iCni li.gov. 

((’.alalogne  of  federal  Donuistic  Assistance 
I’rogram  Nos.  93. 800,  Aging  Research. 
National  Insliintes  of  Health.  IIII.S) 


Dated:  March  8.  2013. 

Melanie  ).  (Iray, 

Program  Amdvsl.  Office  of  Pedera!  Advisory 
Commiltee  Policy. 

II  K  Doe.  2()i:i-()5842  filed  8:45  ami 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute  Amended 
Notice  of  Meeting 

Notice  is  Intrehy  givtni  of  <i  change  in 
the  meeting  of  the  National  (’.ancer 
Institute  .Special  Emphasis  I’amd.  March 
28.  201  :i.  8:00  a.m.  to  March  28.  201  :i, 
.5:00  p.m..  National  Institutes  of  Health, 
0110  I'ixecntive  IBonlevard,  Room  507. 
Rockville.  MD,  20852  which  was 
published  in  the  Federal  Register  on 
March  04.  201  :i.  78FR14000. 

This  notice  is  being  amended  to 
change  the  start  time  from  8:00  a.m.  to 
1:00  i).m.  on  March  28,  201  .'1.  The 
nnuiting  is  closed  to  tin;  jnihlic. 

Dated:  March  8.  2013. 

Midanie  ).  (>ray. 

Program  AnaIvsI.  Office  ofPederal  Advisory 
Oommiltee  Policy. 

II' 11  Doc.  2()):t-().584(i  I'ihul  :i-i:t-i:t;  8:45  anil 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (5  II..S.C.  Apji.).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
])ublic  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552h(c)(()),  Title  5  II..S.C.. 
a.s  aintnuhid.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
projKM'ty  such  a.s  jiatentable  material, 
and  ])er,sonal  information  concerning 
individuals  associated  with  the  grant 
ai)|)lications.  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  ])ersonal  jirivacv. 

.\'ame  of  Oommitlee:  V, eider  for  .Scientific 
Review  .S|)eciiil  Emphasis  I’anel  Member 
(ionflici:  (iardiovascniar  Clinical  and 
Translational  .Studies 
Date:  Ajiril  4.  2013. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:'l'o  review  and  evaluate  grant 
a|)|)licalions. 
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Phmr.  National  Insliliitcjs  ol'  1  loaltli.  (>701 
Ro(:kl(!(l}>(!  Drive;,  l}(;llH;s(la.  MD  20802 
('r(;l(;i)lioiu;  (ioiilbn;!!!:!;  (iail). 

(jonldci  Parson:  Yiiamia  (;h(;iij>.  MD.  I’li.D.. 
Scicaililic  R(;vi(;\v  Oliice;!-.  (',(;nl(;r  lor 
.Scioiililic  R(;vi(;\v.  National  lnstitnt(;s  ol 
ll(;altli.  0701  Rocklealgi;  Drive;.  Reeeem  4188. 
MSC  7814.  He;tlu;sela.  MD  20892,  (801)  4.8.")- 
1 1  ‘).5.  (:i}anf>vo@(:sr.nili.^o\'. 

((i;iiale)i>ne;  eel  l•'e;ele;ral  De)ine;stie;  Assist;me:e; 
l’re)>;nnn  Nees.  98..80ti.  Ceanpareitive;  Me;elie:ine;; 
98.888.  (’.Iinie:al  Re;se;are;li.  98.80t).  98.888. 
98.887.  98. 898-98. 8<)t).  98.887-‘)8.844. 
98.84l)~98.878.  t)8.892.  98.898.  Nalieenal 
ln.stitnte;s  eil  I  Ie;alth.  I II  IS) 

Date;el:  Mareli  8.  2018. 

Anna  Snoiin'(;r, 

na})nty  Diractor.  Offica  ofVadanil  Advisory 
(Joininitlaa  Policy. 

|M<  Oeee:.  2()1.8-().'‘)8.8(t  Fili;el  8-18-18:  8:4,")  :im| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

I’lirsuant  to  section  l()((l)  of  the 
Federal  Advisory  (ioinmittee  Act,  as 
aiiieiuled  (5  D.S.d.  Apj).),  notice  is 
hereby  given  of'tlie  following  meeting. 

The  meeting  will  he  closed  to  the 
puhlic  in  accordance  with  the 
jirovisions  set  forth  in  sections 
.5r)2l)(c)(4)  and  5.52l)(c)(()).  Title  .5  IJ.,S.(:., 
as  amended.  The  contract  proiiosals  and 
the  discussions  could  disclose 
confid(;ntial  trade  secrets  or  commercial 
projierty  such  as  iiatentahle  material, 
and  jiersonal  information  concerning 
imlividuals  associated  with  the  contract 
])roposals,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  ])ersonal  privacy. 

Noma  of  Committaa:  National  lliiarl.  Lung, 
and  Blood  Inslitnto  .S|K;(;ial  Emphasis  I’aiu;! 
SBIR  Bedialric  Vascular  Slenis. 

Data:  April  4.  2018. 

lima:  1:0(1  ]).in.  to  4:00  ]).m. 

Af’and(i:'\'o  reviiiw  and  i;valnal<;  contract 
pro|)osals. 

Place:  National  lnslitnl(;s  of  ll(;alth.  0701 
Rockledgi;  Drivi;,  Room  7198.  B(;th(;sda.  MD 
20892.  ('r(;l(;phon(;  (ionibninci;  (iall). 

(ionlaci  Parson:  Kristin  (lolirv.  I’li.D.. 
.Sci(;ntific  Rciview  ()rric{;r.  OITici;  of  .Sci(;nlilic 
R(;vi(;w/D1';RA,  Natitrnal  Heart.  Lung,  and 
Blood  Institnte.  0701  Rockl(;dg(;  Drix’c;.  Room 
7198.  Betlu;sda.  MD  20892.  801-48.")-0297. 
yoltrykl@m<nl.nili.<’o\'. 

((iatalogm;  of  l•'(;d(;ral  Dom(;stic  Assistance; 
Program  Nos.  98.288.  National  (;(;nl(;r  for 
.Sl(;{;])  Disorders  R{;s(;arch:  98.887,  1  l(;art  and 
Vascular  Disi;as(;s  I<(;,s(;arch;  98.888,  l.mig 
Dis(;ases  Res(;arch;  98.889.  Blood  Dis(;as(;s 
and  R(;sourc(;s  Res(;arch.  National  lnstitul(;s 
of  Health.  I II  IS) 


Dat(;d:  March  7.  2018. 

Mii:hi;lli;  'I’roiit, 

Program  AmdvsI.  Offica  ofpadand  Advisory 
Oommillaa  Policy. 

It'K  tloc.  2018-(r««48  I'iled  .8-18-18:  8:4.')  ain| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Fnrsnant  to  section  l()(a)  of  the 
Federal  Advisory  Committei!  Act.  as 
amended  (.5  II.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
President’s  Cancer  Panel. 

The  meeting  will  he  open  to  the 
jnihlic.  with  attendance  limited  to  space 
available.  Individuals  who  jilan  to 
attmid  and  need  special  a.ssi.stance,  such 
as  sign  language  interjiretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Noma  of  Oommittaa:  Pnisidcinl's  Hancer 
Paiu;!. 

D(i/c;  April  28-24.  2(118. 

I'ima:  8:8(1  a.m.  lo  1:90  i).m. 

/tgendn;  Chall(;ng(;s  ofClohal  HPV 
Vaccinalion. 

/’/(ice:  Hilton  Miami  Downtown.  KiOl 
Biscax'iu;  Boiihivard.  Miami.  FL  88182. 

OonIncI  Parson:  /\l)hy  B.  Sandl(;r,  Ph.D., 
Exocntivi;  S(;cr(;larv.  Presidonl’s  Cianci;!’ 

Pam;!.  Sjiocial  Assistant  to  tin;  Dir(;ctor.  NCI 
(;(;nt(;r  for  Cancer  R(;s(;arch.  900(1  Rockville 
Pike;.  Building  81.  Room  B2B87.  MSfi  2.")9(). 
Betlu;sda.  MD  20892-8849.  (801)  4.81-9899. 
s(mdlaro@m(nl.nih.yoy. 

Any  inl(;r(;sted  |)erson  may  fih;  writl(;n 
comm(;nts  with  tin;  committ(;(;  hy  forwarding 
the  statement  to  tin;  t^onlact  Pi;r.son  list(;d  on 
this  notice.  The  statement  should  include  tin; 
nann;.  addr(;ss.  t(;l(;phone  mimh(;r  and  when 
aijplicahh;.  tin;  business  or  prolessional 
affiliation  of  tin;  int(;r(;st(;d  p(;rson. 

Information  is  also  availahh;  on  tin; 
lnstitntt;’s/C(;nt(;r's  honu;  pag(;:/)//p;// 
(laainfo.nci.idh.yoy/adyisory/pcp/indax.hlm. 
wh(;n;  an  ag(;nda  and  any  additional 
information  for  tin;  m(;(;ting  will  he;  posti;d 
wh(;n  availahh;. 

(Catalogue;  e)f  Fe;ele;ral  De)me;slie:  y\ssistane:e; 
Preigram  Neis.  98.892,  Cane:e;r  Cemslrne:tie)n: 

98.898,  (;ime;e;r  (ianse;  iinel  Pre;ve;ntie)n 
Re;se;;ire:h:  98.894,  Cane:e;r  De;le;e:tie)n  anel 
Diagimsis  Re;se;are:h;  98.89.8.  Cane:e;r 
Tre;iitme;nt  Re;se;iire:h:  98.89().  C,ime:e;r  Bieileigv 
Re;se;are:h:  98.897.  (;ime:e;r  (;e;nle;rs  Sn])pe)rl; 

98.898.  C:me:e;r  Re;se;;ire:h  M;mpe)we;r:  98.899, 
(;ane:e;r  (iemtre)!.  Naliemal  lnstitnte;s  e)f  I  lealth. 
HlhS) 


Date;el:  Mare:h  8.  2018. 

Me;lanie  ).  Cray, 

Program  Amdvst.  Offica  ofpadand  Advisory 
Oommiltaa  Policy. 

(I  K  Doe:.  2(n;i-(l.")«4»  l'il(;(l  8-18-1:1:  8:4.8  ain| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  .section  l()(d)  of  the 
Federal  Advisory  Committee  Act.  as 
ameneled  (.5  U.S.C.  A])p.),  notice  is 
hereby  givem  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
jnihlic  in  accordance  with  the 
provisions  set  forth  in  sections 
532b(c)(4)  and  .5.52l)(c)(()).  Title  5  U.S.C., 
as  amended.  The  grant  a])plications  and 
the  discu.ssions  could  di.sclose 
confidential  trade  .secrets  or  comm(;rcial 
projierty  such  as  jiatentahle  material, 
and  jier.sonal  information  concerning 
individuals  associated  with  the  grant 
a|)|)licidions.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  jirivacy. 

.\'ama  of  Committaa:  National  ((ance;!' 
Instilnli;  Initial  R{;vi(;w  Croup.  .Suhcommitli;!; 
A — (ianci;!'  ('.(;nl(;rs. 

Data:  May  2-8.  2018. 

I'ima.  8:00  a.m.  to  1 1:80  a.m. 

Aganila:'Vo  r(;vi(;w  and  (;vahial(;  grant 
a])|)li(:alions. 

/Voce.- Doul)h;ln;(;  Hotel  Beth(;sda.  8120 
Wisconsin  Avenm;.  B{;lh(;sda.  MD  20814. 

Contact  Person;  (Jail  ).  Brvant.  MD. 
S(:i(;ntific  Review  Officer.  Resources  and 
Training  R(;vi(;w  Branch.  Division  of 
Extramural  Activiti(;.s.  National  (Janc(;r 
Institute.  NHL  01 10  Executive;  Blvd..  Room 
8107.  MSC  8828.  B(;thesda.  MD  20892-8828. 
(801 )  4()2-()8(ll .  gl):i0t@nih.goy. 

(Catalogm;  of  Eed(;ral  Domestic  Assistance 
Program  Nos.  98.892.  (Jancer  Consirnclion; 

9.8.898.  (Jance;!-  Cause;  emel  Pre;ve;nlie)n 
Re;se;are;h:  98.894.  (Jane:e;r  De;le;e:liem  anel 
Diiigneisis  Re;se;iire:h;  98.89.8.  (Jane:e;r 
Tre;:ilme‘nt  Re;se;are:h:  98.890.  Cane:e;r  Bieileigv 
Re;se;iire:h;  98.897.  Cane;e;r  (Je;nte;rs  .Snp|)orl: 

98.898.  (;ane:e;r  Re;se;are:h  Meinjieiweer:  9:t.899. 
(]ane:e;r  Ce)nlre)l.  Nalieuiiil  lnslilute;s  eif  I  health. 
HHS) 

Da(e;el:  Mare:h  8.  2018. 

Mi;lani(;  |.  Cray, 

Program  Analyst.  Offica  ofPadaral  Advisory 
Committaa  Policy. 

If'K  Doc.  2(li;i-0.")844  f'ileeel  ;i-i;i-18;  8:4,'')  iiin| 
BILLING  CODE  4140-01-P 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Extension  of  the  Duration  of 
Programmatic  Agreements  Based  on 
the  Department  of  Energy  Prototype 
Programmatic  Agreement  for  Its 
Weatherization  Assistance  Program, 
State  Energy  Program,  and  Energy 
Efficiency  and  Conservation  Block 
Grant;  Notice  of  Program  Comment 

AGENCY:  Advi.sorv  (Council  on  Historic 
Pr(!S(!rvalion. 

ACTION:  rlio  Advi.sorv  (Council  on 
Historic  Pr(i.s(!rvation  has  issiHul  a 
I’rograin  (iomiiKint  lor  Fxlonding  llu; 
Duration  of  I’rograinniatic  Agnunnonts 
based  on  the  D(!|)arlin(!nt  of  Fnergv 
l’roloty|)(!  Progrannnalic  Agnuanent  for 
its  Weatlua  ization  Assistance  Program. 
.Slate  Fnergy  Ih'ograni.  and  Knergy 
l*Tfici(;ncy  and  (lon.servation  block 
(Jranl. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  (A(]HP)  issmal  a 
I’rograin  (ioinment  at  the  nuinest  of  the 
II..S.  D(;|)artment  of  Energy  tliat  allows 
its  program  of  tailored  comi)liance  with 
S(!ction  lot)  of  the  National  Historic 
Pr(!.s(!rvation  Act  to  continue  under  tin; 
prolotyi)e  Programmatic  Agreement 
(PA)  for  the  Offict;  of  WeatlKuization 
and  lntergov(!rnmental  Programs 
\V(!alherization  Related  Crant  Programs: 
\Veath(!rization  Assistance  Program 
(WAP).  Stat(!  Energy  Program  (SliP).  and 
Energv  lifficiimcv  and  Conservation 
block  firant  (EECHC)- 
DATES:  The  Program  Comment  was 
issmul  hy  th(!  AC'HP  on  March  11.  2013. 
ADDRESSES:  Address  all  comimmts 
concerning  the  Program  (iomment  to 
L(;e  Wehh.  Liaison  to  the  D(!i)artment  of 
Energy.  (Iffice  of  iM.'deral  Agency 
Programs.  Advisorv  Council  on  Hi.storic 
Preservation.  1100  Pennsylvania 
Avenue  N\V..  Suite  803.  Washington. 

D(i  20004.  You  may  also  submit 
comments  via  fax  at  (202)  ()0()-H047  or 
via  el(!ctronic  mail  at  Iiwbh&dchp.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
W(!hh.  (202)  ()0()-8.')83.  l\Vdl)b®(i(:hj).go\'. 
SUPPLEMENTARY  INFORMATION:  Section 
100  of  the  National  Historic 
Pni.servation  Act  nKiuinis  federal 
agencies  to  consider  the  effects  of  th(!ir 
und(*rtakings  on  historic  j)roperli(!s  and 
to  |)rovide  the  ACHP  a  rea.sonahle 
oi)porlunity  to  comment  with  regard  to 
such  undertakings.  'I'he  ACHP  has 
issued  the  regulations  that  set  forth  the 
process  through  which  lederal  agencies 
comj)ly  with  these  duties.  Tho.se 
n!gulations  are  codified  und(!r  30  (iER 
part  800  (Section  100  regulations). 

Under  Section  800.14(e)  of  those 
r(!gulations.  agencies  can  recpiesl  the 


ACHP  to  provid(!  a  "Program  (ioiniiK!!!!" 
on  a  particular  category  of  niKhnlakings 
in  lieu  olConducling  individual  reviews 
of  each  individual  umhu  taking  under 
suc:h  c.at(!gorv.  as  .set  forth  in  3()  (iPR 
800.4  through  800.7.  An  agencv  can 
me(!l  ilsS(!clion  lOti  n!S])onsihilitie.s 
with  r(!gard  to  the  (dfecis  of  those 
undertakings  hy  taking  into  account  th(! 
ACHP's  Program  ConnmmI  and 
following  th(!  st(!ps  s(!t  forth  in  that 
comment. 

1.  Hackgroiind 

rlu!  A(]HP  has  issued  a  Program 
(iommeni  to  the  IJ.S.  l)(!])artment  of 
Emngy  (DOE)  to  extend  the  duration  of 
agreements  based  on  the  DOf]  prototvpe 
PA  for  its  WAP.  SEP.  and  EECIKi 
])rograms.  Tlu;  ACHP  memhershij)  votcul 
in  favor  of  i.ssuing  thi;  Program 
fiomment  via  an  unassemhl(;d  vote  that 
conc:lud(!d  on  March  11.  2013. 

rhe  Program  (iomment  extends  the 
iluration  of  the  (jxisting  44  agrecmumts 
executtsd  under  the  ])rototvpe  PA  until 
Decianher  31.  2020.  and  ])rovid(!.s  the 
same  duration  |)eriod  for  anv  future 
agnunnents  that  may  he;  ex(!cuted  under 
the  prototype  PA.  Nothing  in  the 
I’rogram  Comment  alters  or  modiii(!s 
any  other  provisions  of  the  |)rototyp(! 

I’A  or  the  44  agnumients.  including  the 
ahililv  of  lh(!  j)arties  to  amend  or 
terminate  an  ex(!cuted  agreement  j)rior 
to  lh(!  expiration  date. 

According  to  the  iXKpnrenujnts  for 
obtaining  a  Program  Comment,  the  DOl-; 
formallv  nuiuested  tlu;  A(]HP  comment 
on  its  continuing  use  of  the  prototvi)e 
PA  to  tailor  its  S(!Clion  108  compliance! 
for  undertakings  fumled  hy  Wy\i^.  SEP. 
and  EECbC  in  each  slate  in  li(!U  of 
renegotiating  and  anuiiuling  eae  h 
executed  agreement.  The  |)rototyi)e  PA 
provided  a  suggested  duration  clause!  e)f 
three  yeuirs  for  e!ae:h  agre!e!ment  freem  the! 
elate  of  final  signature  ami  filing  with 
A(31P.  As  a  re!sult,  DOE  e;urre!nllv  has  44 
e!xe!e:ute!el  agre!e!me!nt.s  haseul  e)n  the 
pre)te)ly|)e!  PA.  with  veirieeus  e!X))iratie)n 
elate!s  ele!pe!nele!nl  een  their  re)s|)e!e:tive! 
elates  e)f  e!xe!e;utie)n.  The!  first  I’As  will 
start  e!X|)iring  in  miel-Mare:h  e)f  2013  anel. 
with  the!.se!  first  e!xpiratie)n  el;ite!S  la.st 
ai)])re)ae:hing.  the!re!  is  ;m  imme!eliate! 
ne!e!el  te)  e!Xte!nel  the!  e!xpiratie)n  elate  e)f  the! 
PAs  ele!ve!le)pe!el  unele!r  the!  pre)te)tyj)e!  PA. 
The!  use!  e)f  the!  Preegnim  (ieanment  te) 
<ie:hie!ve!  this  geeal  ave)iels  the  ne!e!el  te) 
ne!ge)tiate!  e!Xte!n.sie)ns  te)  e!;ie:h  e)f  the!  44 
inelivielual  agre!e!me!nts.  The  ACHP  has 
e;e)ne;luele!el  th:it  the  u.se!  e)f  a  Preegnim 
C.ennmeint  to  eieihieve  this  geejil  is  the 
ineesl  e!ffie:ie!nt  me!e:hanism  fe)r  ele)ing  so 
anel  the!  me)st  expeelient  way  te)  emsure 
that  tluise  sue:ce:.ssful  agreuiinents  rennain 
in  fe)re:e!. 


The!  Pre)gram  (;e)mme!nl  ele)e!.s  ne)t 
re!strie:t  the!  u.se!  anel  ai)i)lie:atie)n  e)f  the! 
prole)ty|)e!  PA  in  stiite!s  when'e  the!y  h:ive! 
ne)t  ye!l  he!e!n  ele!ve!le)pe!el  by  alle)wing  anv 
ne!w  agre!e!me!nts  ele!ve!le)])e!el  unelertlu! 
pre)le)ty|)(!  te)  e!Xle!nel  te)  2020.  This 
pre)viele!s  eieailimnlv  in  the!  Se!e:tie)n  lOti 
re!vie!w  leer  the)se!  unele!rlakings  e;e)ve!re!el 
hy  e!xisting  agre!e!me!nts  anel  <my  new 
agre!e!me!nt.s  e!xe!e:ute!el  unele!r  the 
l)re)te)type!  PA.  by  i!xte!neling  the!  eluratieen 
e)f  the!se!  agre!e!me!nts.  the  Preegram 
Ce)nnne!nt  jerovieles  the!  DOE.  SI  IPOs. 

:mel  state!  age!ne:y  re!e:ii)ie!nts  with  the 
optie)!)  to  e:e)ntinue!  e)pe!rating  unele!r  the 
pre)te)type!  PA  anel  the!  suhse!eiue!ntly 
e!xe!e:ute!el  ;igre!e!me!nts.  Heewener.  anv 
party  may  ame!nel  eer  ten  ininate  an 
iigre!e!me!nt  in  ae:e:e)relane;e!  with  the! 
ameniehnent  anel  te!rmin;itie)n  pre)visie)ns 
])rie)r  te)  De!e;e!mhe!r  31 . 2020. 

The  ACiHP  re!e:eive!el  DOE’s  re!e]ue!st  fe)r 
the  Pre)gram  (k)mme!nt  e)n  )anuarv  31, 
2013.  anel  te)e)k  .steps  te)  inform  the 
])uhlie:  anel  stake!he)lele!r.s  eihout  the! 
])re)pe).seel  Preegram  (;e)mme!nt.  Prie)rle) 
re!e:e!iving  the  feermal  re!ejue!st  fre)m  DOE, 
ACHP  he)ste!el.  with  DOE’s  partie:i])atie)n. 
listening  se!ssie)ns  Idr  State!  Histeerie: 
Prexservatie)!)  Offie;e!rs  (SHPOs)  te)  elise;uss 
the  upe:e)ming  e!xpiratie)n  e)f  the! 
agre!e!me!nts  e!xe!e:ute!el  unele!r  the 
pre)te)tvi)e!  PA  iinel  the  pee.ssihilitv  e)f 
ele!ve!lo])ing  a  new  preegrcim  iilteriiiitive!. 
The!  ACiHP  anel  DOE  them  e:e)e)relinate!el  te) 
elevele)])  the  text  e)f  the  Pre)gram 
Ce)nnne!nt.  'rhe  AfiHP  ])uhlishe!el  a  ne)tie;e! 
e)f  the!  ])re)pe)se!el  Preegriun  (;e)mme!nl  in 
the!  Federal  Riigistem  een  Fehruary  22, 
2013.  fe)r  ii  e)ne!-we!e!k  eieemment  pe!rie)el 
(78  ER  12338-12337). 

In  ae;e;e)relane;e!  with  38  (iER  800.1 4(e!), 
the!  ACiHP  is  re!S])e)nsihle!  fe)r  eehtaining 
the  vie!ws  of  SHl’Os  anel  Tribal  Hi.storic 
Pre.servation  Officers  (THPOs)  hefeere 
re!ae:hing  a  elemisieen  on  issuing  a 
Pre)gram  (ieemment.  On  Fehruarv  22. 
2013.  the  ACHP  ne)tifieel  SHPOs  anel  the 
See:tie)n  108  e;e)ntae;t.s  fe)r  Inelian  trihes 
anel  Native  Hawaiian  e)rganizatie)ns  of 
the  pre)j)e).se!el  Pre)gram  Ceemment  via 
e!le!e;tre)nie:  mail  :mel  askeel  feer  the!ir 
re!vie!W  anel  e;e)mme!nt.  The  DOE 
preevieleel  the!  elraft  Pre)gram  Ceemment 
anel  brief  hae:kgre)unel  narrative!  te)  its 
state!  agene;)'  re!e:ij)ie!nts  feer  their  re!vie!w 
iinel  e:e)mme!nt.  All  e;e)nnne!nts  e)n  the! 
elraft  Pre)gram  (;e)mme!nt  fre)m  SHPOs, 
'I’llPOs.  Inelian  lrihe!S,  Native!  Hawaiiiin 
e)rganizatie)ns,  DOE  state  age!ne:v 
ree.ipiemts.  anel  memhe!rs  e)f  the  ])nhlie; 
we!!!!  elue  te)  ACHi’  staff  e)n  Mare:h  1, 
2013. 

Yarie)u.s  suhstantive  e;e)mments  freem 
.slake!he)lele!rs  anel  the!  puhlie:  weire 
reeieiveul  anel  e;onsielere!el  by  the  ACHP. 
as  ne)te!el  heleew.  The  maje)rity  eif 
eiomments  re!e:eive!el  were  in  siij)pe)rl  e)f 
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the  Program  Coiiiinenl  and  did  not 
r(!(iidr(!  any  r(!visions  to  the  drait. 

Two  SUIT)  conunenls  asked  for 
clarification  as  to  wliether  the;  Program 
(iomment  would  ajjply  to  .state;  leve;! 
int(;ragency  agri:e:ments  that  were 
d(;v(;loi)ed  j)rior  to  the  jerototype  PA. 
Under  Sti|)ulation  111  of  the  |)rototv])e 
PA,  DOF  can  choo.se  to  recogni/e;  an 
interagency  agreement  if  tlu;  agreement 
clos(;ly  r(;seml)l(;d  the  prototv])e  PA  in 
(;.stal)li.shing  review  efficiencies  ami 
|)roviding  exemjjtions  from  n;view  for 
routine  activities.  To  r(;cognize  such  an 
agre(;ment  under  the  jjrototvpe  PA. 

DOF.  the  SIIPO  and  the  state  agency 
receiving  DOF  funds  would  sign  a  cover 
agreement.  In  r(;sj)onse  to  these 
comments,  the  Program  (iomm(;nt  was 
revised  to  clarify  that  it  would  he 
applicable  to  agreements  recognized  via 
cover  agreement  under  Sti])ulation  HI  of 
the  prototv]3e  PA. 

Another  SflPO  comment  asked  for 
clarification  as  to  wh(;ther  the 
signatories  on  the  executed  PAs  (DOF. 
.SHPOs,  and  .state  agcaicy  r(;c;ipient.s) 
were  r(;(|nired  to  take  any  adclitional 
action  to  extend  the  PA.  once;  the; 
Program  Oomment  was  issu(;d.  To 
address  this  comm(;nt.  the  Program 
Oomm(;nt  was  revised  to  include; 
langneige  thiit  .sti>te;el.  “by  the;  issuanex;  e)f 
the;  Pre)gram  Oe)mme;nt.”  the;  PAs  heiseel 
e)n  the;  DOli  pre)te)ty])e;  PA  e:e)idel  e;xte;nel 
thre)ugh  De;e;e;ml)e;r  31.  2020.  The  AU.HP 
iinel  DOF  will  .senel  fe)lle)w-u])  guielanex; 
te)  the  stiikeheelelers  .is  nee;ele;el  te;  edarifv 
the  Pre)gram  Cx)mment’s  applie:ahilitv 
anel  use. 

Ane)ther  ce)mme;nt  askeel  leer 
e:larifie;atie)n  aheeiit  he)w  the  pre)te)tvi)e 
PA  it. self  was  elevelopeel  and 
im])le;monteel  anel  whe;the;r  there;  was 
any  tribal  inve)lveam;nt  in  DOF  projects 
in  VVashingtem  anel  Ore;ge)n.  The;  ACHP 
is  pre;])aring  a  written  re;spe)n.se  te;  this 
e:e)mmenter  to  e;xplain  the  elevelopment 
e)f  the  ])rote)tyj)e;  PA.  anel  is  e;e)e)relinating 
with  DOE  to  provide  the  adelitiomil 
infe)rmcition  as  reepie;ste;el.  No  re;visions 
we;re;  maele;  te;  the;  Pre)gram  Ceemment  as 
a  re;.sidt  e)f  this  e:e)mment. 

The  reanaining  ce)mme;nt.s  frean  state; 
ageneaes  anel  SflPOs  e;x])re;s.se;el  suijport 
fe)r  the  Pre)gram  (]e)nnne;nt  anel  eliel  ne)t 
re;epnre;  :my  re;vi.sie)n.s  te;  the;  elnift  te;xt. 

II.  Final  Text  of  the  Program  Oomment 

The;  lollenving  is  the;  text  e)f  the  issueel 
Pre)gram  Oeanment: 

Program  (Comment  To  Extend  the 
Duration  of  Agreements  Exeeaited 
Under  the  Department  of  Energy’s 
Prototype  Programmatic;  Agreement 

I.  Introduction 

The  De;partme;nt  e)f  Fne;rgy's  (DOE) 
Oifie:e  of  \Veatherizatie)n  anel 


lnte;rgov(;rnme;ntal  Pre)grams  (OVVIP) 
j)re)viele;.s  finane:ieil  icssistaneie  te;  state 
age;ne;y  a])plie;ant.s  fe)r  thre;e; 
we;<ithe;riz<itie)n  re;late;el  grant  i)re)gr<nn.s: 
Weeiitherizatieen  Assi.stance  Preegnmi 
(WAP).  State;  l!;ne;rgy  Preegram  (.SEP),  anel 
Fne;rgv  Fffie:ie;nc:v  <mel  (,’e)n.se;rvatie)n 
IHeeeT  Orant  (FFCHC).  DOF  has 
ele;te;rmine;el  that  iie:tivitie;.s  e:arrie;el  e)nt  hv 
the;se;  fnnele;el  preegrams  e;e)n.stitute; 
nnelertakings  with  the  pe)te;ntial  to  affe;e:t 
histeerie;  pre)pe;rtie;.s.  rhe;re;feae;.  DOF  must 
e:e)mi)ly  with  Se;e;tie)n  lOti  anel  its 
im])le;menting  rc;gidatie)ns.  38  OFR  Part 
800.  fe)r  the.se;  nnelertakings. 

The;  Aelvisea  v  ('e)nncil  een  Histeaie: 
Pre;se;rvatie)n  (AOHP)  anel  DOF  he;gan  a 
])artne;rship  in  Augu.st  2000  te;  e;xi)le)re; 
pe).ssihle;  pre)gram  all(;rnaliv(;.s  to  tailor 
the  S(;e;tie)n  100  j)roe:(;.ss  for  th(;.se 
imd(;rtakings  in  antie:ipatie)n  e)f  the; 
elramatie;  ine:rea.se  in  pre)je;e:t  funding  as 
ii  re;sult  of  American  Receeverv  anel 
Reinvestment  Ae:l.  DOE.  in  ce)n.sultation 
with  the  AOHP  anel  the  Natieenal 
Confe;rene:e  e)f  State;  Historie; 

Pre;.se;rviitie)n  Offie:ers  (NCSHPO), 
ele;ve;le)pe;el  a  ])re)te)ty])e  Preegramniiitie; 
Agre;e;me;nt  (PA)  te;  e:e)ve;r  thre;e; 
we;iithe;rizatie)n  rehite;el  gnmt  i)re)gnims 
anel  te;  c;re;<ile;  e;fficie;ne:ie;.s  in  the 
cielministratieen  e)f  the;.se;  OWIP  gnmts: 
WAP.  SEP.  iinel  FFOHO.  The;  preitotvpe 
PA  ielentifies  a  e:iite;ge)ry  eif  renitine; 
imeleirtakings  with  limite;el  pe)te;ntial  to 
idfe;e:t  histeirie;  pre)pertie;.s  anel  e;xem|)ts 
them  fremi  fnrthe;r  review.  The  AO.llP’s 
(ihairmiin  ele;.signate;el  the;  jneiteitype;  PA 
em  February  8.  2010.  Uneler  the;  te;rm.s  eif 
the  preiteitype  PA.  DOF.  the;  State 
Histeirie:  Pre;.se;rvatie)n  Offie:er  (SHPO). 
anel  the  relevant  state  agene:y  ree;e;iving 
OWIP  grants  can  ext;cute  suhseeejnent 
agreements  withenit  AOHP  involveme;nt. 
Fxe;c:ntion  eif  an  agreement  pursuant  te) 
the  preitotype  PA  presumes  that  DOE 
will  ce)ndue;t  its  ge)vernmi;nt-te)- 
government  cemsultatie)!! 
re;s])onsihilitie;.s  with  fe;deral  re;c:e)gnizeel 
Inelian  tril)e;.s  anel  its  ,Se;e:tion  100 
e;e)nsnltation  re;(iuire;me;nt.s  with  Native 
Hawaiian  eirganizations.  If  DOE  is 
ne)tifi(;el  that  a  partie;ular  unelertaking 
niciy  re;.sult  in  an  adver.se;  e;ffe;e:t  on 
histeirie;  ])re)])e;rtie;s  eif  religious  anel 
e;ultnral  .signifie;ane;e;  tei  Inelian  tril)e;s  or 
Niitive;  Hawaiian  eirganizatieins.  DOE 
must  invite;  .sue:h  Inelian  tril)e;s  eir  Niitive 
Hiiwaiiiin  eirganiziitions  tei  particiiiiate  in 
cemsultatiein  feir  the;  affe;e:te;el  preije;e:t. 

Sine:e;  its  ele;.signiitiein,  DOE  has  u.se;el 
the;  iireiteityjie;  PA  tei  .siie:e;e;.ssfully 
ne;geitiate;  iinel  exee:ute  44  preigrammatie; 
agreements  with  SHPOs  anel  state 
ageiKiies  re;e:eiving  DOE  OWIP  grants. 
doe’s  eliree;t  re;e:ipient.s  mav  u.se  the 
e;xe;e:ute;d  state  agreeanent  ele;velo])e;d 
imele;r  the  jireiteityjie;  PA  as  well.  The; 
preitotype  PA  initially  pre)|)ose;el  a  lhri;e 


year  eluration  e;lanse  freim  the  time  eif 
e;xee:ntie)n  anel  filing  with  the  AOHP.  As 
a  re;snlt,  the  44  agreiements  exe;e:ute;el 
mule;r  the  preiteitype;  PA  have  elifferent 
e;x])iriitiein  eliites.  Seiveral  eif  the; 
iigre;e;me;nt.s  will  e;x])ire  in  miel-Miire:h 
2013.  It  is  neiw  DOE's  anel  the  AOHP’s 
intentiein  that  these;  iigre;e;ments  .sheiiilel 
e;xte;nel  lieyeinel  the  three  year  te;rm. 

II.  Background 

During  the;  ele;ve;le)})ment  of  the 
preitotype;  I’A  in  2000.  the;  AOHP  invite;d 
SHPOs.  Inelian  trihe;.s.  anel  Native 
Hawaiian  eirganizatieins  to  partie'-ijiate  in 
a  seiries  eif  telee:e)nferenc;es  tei  eliscu.ss  the 
|)reite)t\  pe  PA  anel  share;  information  ein 
which  DOE  |)reigrams  wonlel  he;  e;e)vere;d 
by  the  new  jireigram  alternative.  The 
tribes  that  particiipated  in  the 
tek;e:einferene;{;s  note;d  that  the  vast 
majeirity  eif  fimeling  from  the  thre;e 
preigrams  elid  not  relate  to  unele;rtaking.s 
on  eir  affe;e:ting  hi.storie:  projierties  ein 
trihill  hinds,  anel  were  neit  intere.sted  in 
partie;ipating  further  in  the;  j)reie:e;.ss  tei 
eleve;le)p  the  jiroteitype;  PA.  The;  SHPOs 
were;  ge;ne;rally  suppeirtive  eif  DOE’s 
inte;nt  tei  pursue  <i  preigram  alternative 
such  as  the;  preiteitype  PA  that  would 
assist  them  in  managing  their  weirkleiiiel 
by  stre;amlining  the;  re;vie;w  of  e;ertain 
nnelertakings.  Further,  the;  SHPOs  likeel 
the  feirmat  eif  the;  jireiteitype  PA  as  thev 
weiulel  he  iilile;  tei  meielifv  inelivielual 
iigre;e;me;nts  uneler  its  terms  tei  iie:e:e)imt 
feir  state-.spe;e;ific:  i.ssue;.s. 

As  ii  re;siilt  eif  the  partnership  with 
A(iHP  anel  the;  ele;veie)pme;nt  anel  the; 
iidministriitiein  eif  the  proteitvpe  PA. 

DOE  e;stal)lishe;el  inteirnal  anel  external 
training:  ree:ognizeel  heist  manageiment 
prae;tices:  anel  utilizeid  DOE  gnielane;e 
anel  elirec;tive.s  to  ensure  that  the  DOE 
weatherizatiein  prognims  were;  ])roj)e;rly 
imjilementeel  in  e:e)mpliane:e  with 
Section  100.  The;  preiteitype;  PA 
estahlisheid  review  efficiencieis  anel 
jireitoe.eils  which  alloweid  for  the  grant 
]ireigrams  tei  expeelite  the  weatherizatiein 
ef  forts  of  the  heimes  of  many  low 
ineieime;  ineliviehials  acireiss  the  ceiuntrv. 
as  well  as  assisted  eieimmnnities  in 
fimeling  energy  e;ffie:iency.  reneiwahle 
energy,  anel  weiatherizatiein  pre)jee:ts  feir 
pulilie:  huilelings  such  as  .se.heieils  anel 
e:e)urthou.se;s.  Due;  tei  the;  .sue;i;e.ss  eif  the; 
jireiteitvjie  PA  feir  DOE’s  we;athe;rizatie)n 
preignims.  either  eleijiartments  within 
DOE  hiive  .seinght  ACHP’s  anel  OWIP 
stiilTs  giiielane;e;  iinel  elire;e;tie)n  for 
meeiting  the;ir  histeirie:  ])re;.se;rvatie)n 
e:e)mpliime:e  respeinsihilitieis. 

In  the  pii.st  yeiar,  DOE  anel  the  ACHP 
hiive;  eli.scusseiel  heiw  tei  extenel  iinel  liuilel 
upon  the  program  e.stahlished  by  the 
preiteityjie;  PA.  In  De;e:e;nil)er  2012,  DOE 
anel  the  ACHP  helel  li.stening  .sessieins 
with  SHPOs.  The  eli.scussions  feie:u.seel 
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on  tiu;  ofloctivenoss  of  tlio  prototype  I’A 
and  tlu!  feasibility  of  j)ursiiing  a  new 
program  alternative.  The  .SllhOs  that 
])articipat(ul  in  those  listening  .sessions 
were  geiuirally  supportive  ol  the 
(levelo|)in(!nt.  iinplenumtation.  and 
ettectiveness  ol  the  prototype  PA  and 
expriissed  a  ])n!rerence  to  contimu! 
using  the  PAs  to  j)rovide  streamlining  of 
reviews  and  other  nn  iew  eliiciencies. 
Knrth(!r.  in  developing  the  text  ot  this 
Program  (iomment.  the  Ad  IP  i)rovid(!d 
an  o|)portimitv  lor  SHPOs.  Indian  tribes. 
Native  Hawaiian  organizations,  and 
.state  agencies  to  comment  on  its 
applicahilitv  and  terms. 

This  Program  (Comment  extends  the 
duration  of  the  (ixisling  44  agrcumients 
executed  nmhir  the  |)rototy|)(;  PA  until 
Decmnher  31. 2021).  and  provides  the 
.sanu!  duration  period  for  any  future 
agreiMiumts  that  mav  hi;  executed  under 
the  prototypi!  PA.  Nothing  in  this 
Program  (Comment  alters  or  modifies 
anv  other  |)rovi.sions  of  the  j)rototvp(! 

PA  or  the  44  agnunnents.  including  the 
ability  of  the  parties  to  ameiul  or 
l(?rminate  an  (!X(!cnt(ul  agriiement  prior 
to  tlui  expiration  dat(!. 

III.  Kslahlishmenl  and  Authority 

This  Program  (^omimml  was  i.ssiuid  hv 
lh(!  AdIPon  March  11.2013  |)nrsiiant 
to  30  CI  R  800.1 4(e). 

IV.  I)att!  of  FfTeet 

This  Program  Comment  went  into 
(Tfect  on  Nlan.h  11.  2013. 

V.  Use  of  This  Program  Comment  To 
Fxtend  the  Duration  of  the  Fxisting 
Agreements  Executed  Under  the  IK)K 
Prototype  Py\  and  for  New  Agreements 
Executed  Pursuant  to  the  Prototype  PA 

By  lh(!  issuance  of  this  Program 
Uomment.  tin;  DOE  may  continiii!. 
through  DecemlM!!'  31. 2020.  complying 
with  its  njsponsihililies  under  Section 
10(»  of  the  National  Historii; 

Preservation  Act  for  its  WAP.  SEP.  and 
El'XdKI  in  the  relevant  States  using  tlu; 

44  agreements  ciirnmtlv  (•xeicnteul. 
including  tho.se  agreements  that  were 
nicognizeul  by  Sli))ulation  Ill.  and  those 
to  h(!  executed,  under  the  “Prototvpe; 
Programmatic  AgreeMiumt  between  the 
llniteul  .States  Dcipartimmt  of  Ihiergy,  the 
.Stale  EiKirgy  Office  and  the  Stale! 

Ilisteerie;  Pre:.se!rvatie)n  Offie.ei  re:gareling 
I'ECIU;.  SEP  anel  WAP  IJneieulakings." 
eleisigmilenl  by  the  Ad  IP  een  Imbriiiiry  8. 
2010.  re!garelle!ss  e)f  the:  ehiriitie)n  edaii.se: 
e)f  theKse:  agreuiinents.  lle)we:ve!r.  if  any  e)f 
thexse)  agreMiineinls  is  leii  ininiiteul  emeler  its 
e)wn  terms.  DOE  niiiy  no  leengeir  n.se  it  te) 
e:e)mply  with  its  .Seulieen  100 
re:spe)nsibililie:.s  in  the  reilev.int  Stale:. 
This  will  preeviele:  exentinnitv  in  the 
.Se:e:tie)n  100  re!vie:w  leer  theese: 


unele:rtiekings  e:e)vere:el  hy  the  existing 
anel  any  nenv  agre:ement.s  eixeeaiteel 
emeler  the  pieeleet vjee:  PA.  'I'his  Pieegiiem 
('.eemment  eleee's  neel  alte:r  eer  meeeliiy  any 
jeieevisieens  eef  the  ])ie)le)ty|)e  PA  eer  the:  44 
e:xe:e:nle!el  iegie!e:me!nls  e)the:r  them  the:ir 
ehii'atieen  e.laii.se:s. 

VI.  Amendmient 

The:  AC.IIP  m;iy  €ime:nel  this  Pieegiam 
(;e)mme:nl  after  eaensnlting  with  DOli, 
NUSl  IPO.  anel  e)lhe:r  jecii  ties  <is 
appieepriate.  <mei  publishing  neetiea:  in 
the  Federal  Re:gisler  tee  that  e:ffe:e:t. 

VII.  Sunset  (]lause 

This  Pieegiam  Ueemmeen!  will  teerminale: 
een  De:e:e:mbe:r  31. 2020.  imlee.ss  it  is 
amenele:el  tee  extenel  the  jeeerieeel  in  whie:h 
it  is  in  e:ffe:e;t. 

VIII.  Teirmination 

riie  A(]HP  may  teermimite:  this 
Pieegram  (xemmeenl  by  publie:atieen  eef  ;i 
neetie:e:  in  the:  Feederal  Register  Ihiity  (30) 
eiays  be:feeie:  the:  te:rminatieen  t!ike:s  e:ffe:e:t. 

Aiillieei  ity:  30  CKK  a00.14((;). 
tliiteal:  Maicli  11. 2013. 
leeliii  M.  reewle:!'. 

I'suciilivi'  Dircclof. 

|I  K  Doc.  2i)i:e-o.s<n7  I'iliMt  :e-i;e-i:e;  ei:4r>  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-23] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Low 
Income  Housing  Tax  Credit  Database 

agency:  ()ffii:e:  eef  the:  (3uef  Inleermatiem 
t)ffie:e:r.  HUD. 

ACTION:  Neitie:e:. 

SUMMARY:  The  ]ereiieeese:d  infeermatieen 
e;eelle:ctiein  re:epiire:me:nt  ele:.se:ribe:el  be:leiw 
has  be:e:n  siihmitte:el  tee  the:  ()ffie:e  eef 
Manageenient  ami  Buelget  (OMB)  leer 
re:view.  as  re:e|iiire:el  lev  the:  Pape:rweerk 
Ke:ehie:tieen  Ae;t.  HUD  is  .seelieating  leublie; 
e;eemme:nts  een  the:  .subje:e:t  jeree|eiesal. 

.Se:e:tieen  283.5(el)  eef  the:  Heeiising  anel 
Ee;eeneemie:  Re:e:eeve!ry  Ae;t.  eer  HERA.  (Pule. 
E.  110  -289.  appreeveel  )uly  30.  2008) 
ameenels  Til  le:  I  eef  I  he:  I  I..S.  1  leeiising  Ae:t 
eef  1937  (42  U.S.U.  1437  e:t  .seeep)  (1937 
Ae:t)  lee  aelel  a  ne:w  .se:e;lieen  3(e  (lee  be: 
e:eeelifie:el  as  42  U..S.U.  1437z-8)  that 
re:e|iiire:s  e!;ie:h  state:  age:ne:y  aelministe:ring 
tax  e:re:elils  unele:r  .se:e;tieen  42  eef  the: 
lnte!rniil  Re:ve:iuie:  (keele:  eef  1980  (leew- 
ine:eenu:  heeiising  lax  eaeeelits  eer  I.IHTU)  lee 
furnish  HUD.  met  le:ss  than  annually, 
infeerimilieen  e;eene:e:ruing  the:  r;ie:e:. 
e:thnie:ily,  family  e:eem]eeesitieen.  age:. 
ine:eeme:.  u.se:  eef  reental  assistauea:  unde:r 


se:e:tieen  8(ee)  eef  the:  U..S.  Heeiising  Ae:t  eef 
1937  eer  eethe:r  similar  assistane:e!. 
elisahility  status,  iinel  meenthly  re:ntal 
paymemts  eef  hieu.seeheelels  reesieling  in 
e:ae:h  ]er(e]ee:rly  re:ea:iving  .sm:h  e:re:elits 
threeiigh  sm:h  iige:ne;y.  Ne:w  .se:e:lieen  3(e 
re:epiire:s  HUD  lee  eestahlish  stamlarels  ami 
eleefinitieens  leer  the:  infeermatieen  tee  be: 
e:eelle:e:le:el  by  stale:  age:ue:ie:s  :iml  tee 
lereeviele:  slatees  with  te:e:!mical  a.ssislanea: 
ill  eestablishing  systeems  lee  e:eim]eili:  ami 
submit  sm;h  infeermatiem  anel.  in 
eaieerelinatieen  with  eitlu:r  fe:ele:ral  age:ne;ie:.s 
aelminisleering  heeiising  priegrams, 
eestahlish  preie:e:eliire:s  lee  minimize: 
elii]elie;alive:  reepeerling  reeeiiiireemeents  leer 
priepe:rtie:s  a.ssisteeel  umle:r  multiple: 
heeiising  jereegrams.  In  2010,  OMB 
appreeve:el  the:  first  eaelleecliiin  instriimient 
iistni  tier  the:  e:eelle:cliein  eef  LIHTU 
heeuseeheeld  infeirmatiein  (OMB  Appreeval 
Nee.  2.528-010.5.  e:x]eiratieen  elate:  05/31/ 
2013).  HUD  u.seeel  the:  preevieeiisly 
apjereeveeel  feerm  tee  e:eelle:e;t  elala  een  LIHT(] 
teenants  in  2009,  2010  ami  2011. 

Re:ne:wal  eef  tliis  feerm  is  rieeiuircel  leer 
HUD  lee  reemain  in  e:eempliane;e:  with  the: 
statute:. 

DATES:  (j)inm(^nts  Dik^  Data:  April  15. 
2013. 

ADDRESSES:  inte:re:.sle:el  peerseens  are: 
inviteeel  lee  submit  e:eemme:uts  reegarding 
this  lereejeeesal.  Oienuments  sheeulel  re:fe:r  tee 
the:  preejeeesal  by  name:  aml/eer  OMB 
appreeval  Niimbeer  (2528-01  (i5)  ami 
sheeulel  be:  se:nt  tee:  HUD  13e:sk  Offie:e:r. 
Oflie:e:  eef  Manage:me:nl  ami  Biielge:!,  Ne:w 
Exe:e:ulive:  Office:  Buileling,  Washingteen, 
DO  20503:  fax:  202-39,5-5800.  Email: 
()II{A_Suhnussi()n@oiiil).(;()p.<^()v  fax: 
202-3!).5-5800. 

FOR  FURTHER  INFORMATION  CONTACT: 
(aek:tte:  Peellaril.,  Rt:peerts  Manage:me:nt 
Offie:e!r,  QDAM,  De:parlmi:nt  eef  Heeiising 
ami  Urban  Di!ve:leepme:nt.  451  .Suventh 
.Stri:e:l  SW..  Washington.  DO  20410: 
email  (keli:tli:  Peillarel  at 
(J()l(!tl(;.P()llcir(l@liii(J.gov.  or  te:le:phoni: 
(202)  402-3400.  'I'liis  is  not  a  toll-fre:i: 
numheer.  Oojeios  of  available:  eleee:uim:nts 
sulimitte:el  tee  OMB  may  be:  eeblaineeel 
freem  Ms.  Peellarel. 

SUPPLEMENTARY  INFORMATION:  I’his 
neelii:e:  infeerms  the:  publie:  that  HUD  has 
suhmilte:el  tee  OMB  a  reeipieest  for 
appreeval  of  the:  Infeermatieen  e;eelle:e:tion 
ele:se:rihe:el  beeleew.  This  neetie:e!  is 
seelie:iting  e:iemme:nts  freem  me:mbe:rs  eef 
the:  puhlie:  ami  affe:e:ting  age:ne:ie:s 
e:eene:e:rning  the:  preepeeseeel  e:eelle:e:tieen  eef 
infeermatieen  tee:  (1)  IX’aluate:  whe:the:r  the: 
]ereepei.se:el  e:eelle:e:tieen  eef  infeermatieen  is 
ne:e:e:ssary  her  the:  pree|ee:r  pe:rfeermane:e:  eef 
the:  fum:tieen.s  eef  the:  age:m;y,  ine:lmling 
whe:the:r  the:  infeermatieen  will  have: 
prci(:tie:al  utility;  (2)  Evaluate:  tlu: 
ae:e;uracy  of  the:  age:ne:y's  e:stimale:  eef  the: 
hurile:n  eef  the:  pro]eeese:el  e:ollectieen  eef 
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information;  (.3)  Enliance  the  (pialitv. 
utility,  and  clarity  of  the  information  to 
h(!  collected;  and  (4)  Minimize  the 
hnrdtm  of  tin;  collection  of  iiddrmation 
on  tho.s(!  who  are  to  nsspond;  including 
through  tlu!  use  of  appropriate; 
automated  collection  teclinicpies  or 
oth(;r  forms  of  information  t(;chnologv. 
e.g..  ])(;rmitting  electronic  snhmission  of 
responses. 

This  notice  also  lists  the  following 
information; 

Tit  la  of  Proposed:  Low  Inceeme 
Housing  Tax  Credit  Database. 

OMP  Approval  Nuiuhar:  2.528-0185. 

Form  Niinihars:  None. 

Dascripiion  of  the  naad  for  the 
information  and  proposed  o.se;  Section 
2835(d)  of  the  Housing  and  Economic 
Recovery  Act.  or  HERA.  (Riih.  L.  110- 


280.  apjjroved  July  30.  2008)  amends 
Title  1  of  the  II.S.  Housing  Act  of  1037 
(42  U.S.C.  1437  et  s(;(|.)  (1037  Act)  to 
add  a  n(;w  section  30  (to  he  codified  as 
42  II-.S.C.  1437Z-8)  that  r(;(inires  each 
state  agency  administ(;ring  tax  credits 
under  section  42  of  tlu;  lnt(;rnal  Rev(;nne 
Cod(;  of  108(i  (low-inconu;  housing  tax 
cr(;dit.s  or  L1HT('.)  to  furnish  HDD.  not 
l(;s.s  than  annnallv.  information 
concerning  tlu;  race;,  ethnicitv.  familv 
composition,  age.  income,  n.sc;  of  rental 
assistance  inuler  section  8(o)  of  the  D.S. 
Housing  Act  of  1037  or  otlu;r  similar 
assistance,  disahility  status,  and 
monthly  rental  i)aynu;nt.s  of  households 
r(;.siding  in  each  pro])erly  receiving  such 
credits  through  such  agency.  New 
section  30  r(;(juin;s  HUD  to  estahli.sh 
standards  and  definitions  for  the 


information  to  he;  collected  by  .state 
agencies  and  to  |)rovide  states  with 
technical  assistance  in  e.stahlishing 
.syst(;m.s  to  compile  and  submit  such 
information  and.  in  coordination  with 
other  federal  agenci(;.s  administering 
housing  programs,  estahli.sh  proc(;dnre.s 
to  minimize  du|)licative  r(;porting 
r(;(]uir(anents  for  ])ropertie.s  assisted 
under  multiple  housing  programs.  In 

2010.  OMU  aj)])roved  the  first  collection 
instrument  used  for  the  collection  of 
L1HT('  hons(;hold  information  (OMR 
Approval  No.  2528-0105.  expiration 
date  05/31/2013).  HUD  u.sed  the 
])reviously  a])proved  form  to  c:ollect  data 
on  LIHT(’,  tenants  in  2009.  2010  and 

2011.  Renewal  of  this  form  is  recjuired 
for  HUD  to  remain  in  compliance  with 
the  .statute. 


Number  of 

Annual 

X 

Hours  per 

Burden 

respondents 

responses 

response 

hours 

Reporting  Burden . 

.  60 

1 

48 

2,880 

Total  Estimated  Burden  Honrs:  2.880. 
Status:  Revision  of  a  cmT(;ntly 
a])proved  collection. 

Aiilluirity:  .S(;(:li()M  :i.5()7  of  tlu;  t’ap(;i  \vork 
t<(;(liu:tion  Act  of  1!)!).5.  44  IJ..S.(;.  .4.5.  as 
aMu;iul(;(l. 

t)al(;(l:  March  H.  20 13. 

(;ol(;tt(;  Pollard. 

Department  Beports  Maiuif’enumt  Officer. 

< Iffiee  of  the  (Jhief  In  formation  Officer. 

IKK  Doc.  2()i;i-l),5(i2fi  Mliul  H:4.5  ami 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-22] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB  Family 
Report,  Moving-To-Work  Family  Report 

agency:  Office;  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  ])roi)o.sed  information 
collec:tion  reepiirement  descrih(;d  h(;low 
has  been  submitted  to  the  Office;  e)f 
Miinagement  ;mel  I3uelge;t  (OMB)  feir 
re;view.  as  re;e]nire;el  by  the;  Ba])e;rwe)rk 
Re;elue:lie)n  Ae;t.  HUD  is  se)lie:iting  ])ul)lie: 
e;e)mme;nts  em  the;  suhjee:!  preipeisal. 

HUD’S  Offie:e;  ofPnhlie;  ami  Inelian 
Heinsing  (Fill)  pre)viele;s  fnneling  le) 
Fnhlie:  Hejusing  Age;ne:ie;s  (FHAs)  to 
aelmini.ste;r  assisteel  housing  pre)gram.s. 
Fe)rm  HUD-5()()58  MTW  Family  Repeirts 
se)lie:it  ele;nu)graj)hie:.  family  })re)file;. 
ine;e)me  anel  lunising  infen  inatiein  e)n  the 
e;ntire  natieenwiele  ]Jopidation  e)f  te;nant.s 


re;sieling  in  iissisteel  lueiising.  The; 
infeirmatiein  e:e)lle;e:te;el  threiugh  the;  Feirm 
HUD-5()()58  MTW  will  he;  nseel  te) 
nu)nite)r  anel  e;vahuite;  the;  Offie;e;  e)f  Fll  I’s 
MTW  Demeinstratieui  preigram  whie:h 
ine;lnele;s  Fnhlie:  He)nsing.  .Se;e:tie)n  8 
I  leiiising  Che)ie:e;  \h)ue:he;r.  Se;e:tie)n  8 
Fre)je;e:t  Ba.se;el  Ce;rlifie;ate;s  iiiul  Venu:he;r.s. 
Se;e:lie)n  8  Me)ele;rate;  Re;h<ihilitatie)n  anel 
M  TW  De;nu)nstratie)n  prognnns. 

DATES:  (Comments  Dae  Date:  A])ril  15. 
201 3. 

ADDRESSES:  lnte;re;.ste;el  ])e;rse)ns  are; 
inviteel  te)  seihmit  e;omme;nt.s  re;gareling 
this  pro])e).sal.  (4)mments  shoeilel  refer  te) 
the  pre)])e).sal  by  name  anel/e)r  OMB 
api)re)val  Number  (2577-0083)  anel 
sheeulel  he;  .sent  to:  HUD  De;.sk.  Offie;e;r. 
Offie:e  of  Manage;nu;nt  anel  Bnelget.  Ne;w 
Executive  Offie;e  Buileling.  Washington. 
DC  20503:  fax:  202-395-5800.  Email: 
C)IBA_Sul)mi.ssion@omb.eop.gov  lax; 
202-395-5800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Fe)llarel.  Re;pe)rts  Management 
Offie;e;r.  QDAM.  Department  e)f  Heeusing 
anel  Urban  De;ve;le)pnu;nt.  451  Se;ve;nth 
Stre;e;t  SW..  Washingte)n.  DC  20410; 
email  Colette;  Follarel  at 
(A)lette..Pollard@hud.aov  e)r  te;le;phe)ne; 
(202)  402-3400.  This  is  ne)l  ii  te)ll-fre;e; 
number.  (;e)])ie;.s  e)f  available  ele)e:nme;nt.s 
seihmitteel  te)  OMB  mav  he;  eehtaineel 
fre)m  Ms.  Feellarel. 

SUPPLEMENTARY  INFORMATION:  I  his 
ne)tie:e;  infeerms  the;  puhlie:  that  the; 
Department  of  Housing  anel  Urban 
De;ve;le)pmenl  has  suhniilteel  to  OMB  a 
re;e|ue;.sl  fe)r  appreeval  e)fthe;  Infe)rmatie)n 
e:e)lle;e;lie)n  ele.se:riheel  l)e;le)w.  This  ne)tie:e 
is  se)lie;iting  comments  fre)m  members  of 


the;  ])nl)lie;  anel  affe;e;ting  age;ne;ie;.s 
e:e)ne;e;rning  the;  pre)pe).se;el  e:e)llee:tie)n  e)f 
informatie)!)  te):  (1)  Evaluate;  whether  the; 
pre)])e)seel  e:e)lle;e:tie)n  e)f  infe)rmatie)n  is 
ne;e;e;.ssarv  fe)r  the;  ])re)i)e;r  j)e;rfe)rmane:e;  e)f 
the  fune:tie)ns  e)f  the;  age;ne:y.  ine;leieling 
whe;the;r  the;  infe)rmatie)n  will  luive 
prae:tie:al  utility:  (2)  Iw’iduiite  the; 
ae:e;ur€icy  e)f  the;  age;ne:y's  estinuite  e)f  the; 
hnrelen  e)f  the;  preepeeseel  e;e)lle;e:tie)n  e)f 
inie)rmatie)n;  (3)  Enhane:e;  the;  ejeialitv. 
utility,  iinel  e;larily  e)f  the  infeermatieen  te) 
he;  e:e)lh.)e:teel;  anel  (4)  Minimize  the 
heirelen  e)fthe;  e:e)lle;e:tie)n  e)f  infe)rmatie)n 
on  lhe).se;  whe)  are;  to  respeenel;  ine;lueling 
thre)ugh  the;  u.se  e)f  appreepriate; 
automateel  e:e)llectie)n  te;e:hnie|ue;.s  e)r 
e)ther  forms  e)f  infe)rmatie)n  tee;hne)le)gy. 
e.g..  ])ermitting  ele)e:tre)nie;  submission  e)f 
responses. 

This  ne)tie:e  alse)  li.sts  the  fe)lle)wing 
infe)rmatie)n: 

Title  of  Proposed:  f’amily  Repeert. 
MTW  Fiunily  Re;pe)rt. 

OMFy  Approval  Number:  2577-0083. 

Form  Numbers:  HUD  50058  M  I’W'. 

Description  of  the  need  for  the 
information  and  propo.sed  use: 

The;  Offie:e;  e)f  Fnhlie  anel  Inelian 
He)using  e)f  the;  Department  e)f  Heeusing 
anel  IJrhiin  De;ve;le)i)ment  (HUD) 

])roviele;.s  fnneling  te)  Fnhlie:  Heeusing 
Age;ne;ie;s  (FHAs)  te)  aehniniste;r  assisteel 
heensing  preegrams.  Feerm  HUD— 50058 
MTW  I’amily  Re;])e)rt.s  .se)lie:it 
ele;me)graphie;.  familv  ])re)file;.  ine:e)me; 
anel  heeusing  infe)rmatie)n  een  the  entire; 
natieenwiele;  popedatie)!)  e)f  tenants 
resieling  in  iis.siste;el  heensing.  Tlie 
information  e;e)lle;cte;el  thre)ugh  the;  Fe)rm 
HUD-50058  MTW  will  he  nseel  te) 
me)nite)r  anel  evaluate  the  Offie;e;  e)f 
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I’ublic  and  Indian  Housing.  MTW  (Ihoico  Vouclior,  Section  8  Orojecl  Oased  Moderate  Rehal)ilitation  and  MTW 

HiMnonstration  program  wliich  includes  C^ertificates  and  Vouchms,  Section  8  13(!inonstration  programs. 

I’nhlic  Housing.  Section  8  Housing 


Number  of 

Annual 

Hours  per 

Burden 

respondents 

responses 

response 

hours 

Reporting  Burden:  . 

.  4,149 

692.92 

0.376 

1,081,685 

I'oldl  listinuitad  Ihtnltui  Hours: 
1.081.88.5. 

.S’/u/u.s;  This  is  a  revision  of  an 
exi.sting  collection. 

Aulliorily:  .Section  :{.5()7  ol  tli(!  Paperwork 
RiHlatlinn  Act  of  10(1.5.  44  Ik.S.Ck  .1.5.  as 
ainended. 

Dated:  March  5.  2013. 

Colette  Pollard. 

Dcparinnml  l{ci)(nls  Mainr^cnwnt  Officer. 
Office  of  the  Chief  Information  Officer. 

IFK  Doc.  2in:»-a.5817  Filed  l-ll-CF  «:4.5  and 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5623-N-03] 

HUD  Healthcare  Facility  Documents: 
Notice  Announcing  Final  Approved 
Documents  and  Assignment  of  OMB 
Control  Number 

agency:  Office  of  the  Assistant 
.Secretary  for  Housing — Federal  Housing 
(iommissioner.  HUH. 
action:  Notice. 


SUMMARY:  This  notice  announces  that 
the  healthcare  facility  documents  have 
completed  the  notice  and  comment 
jirocesses  and  review  hy  the  Office  of 
Management  and  lludget  (OM13)  as 
riupiired  hv  the  Paperwork  Reduction 
Act.  and  that  OMH  has  assigned  a 
control  ninnher  to  the  documents.  The 
final  versions  of  the  ckicmnents  can  he 
found  on  HlIH’s  Web  site  at 
WWW. hud. oov/ 2 32 for  ms.  Additionally, 
this  notice  highlights  some  of  the 
changes  made  hy  HUD  to  the  documents 
based  upon  its  review  of  the  comments 
submitted  in  response  to  a  November 
21 , 2012  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Miller.  Deputy  Assi.stant 
.Secretary.  Office  of  Healthcare 
Programs,  Office  of  Housing. 

Department  of  Housing  ami  Urban 
Develojiment.  451  7th  .Street  .S\V..  Room 
8284.  Wa.shington.  DO  2()41()-05()0: 
telephone  numher  202-708-0500  (this 
is  not  a  toll-free  numher).  Persons  with 
sjieech  or  hearing  im])airmenls  may 
access  this  numher  through  TTY  hy 
calling  the  toll-free  Imderal  Information 
Relay  .Service  at  800-877-83:10. 


SUPPLEMENTARY  INFORMATION: 

I.  Ilackground 

On  May  3.  2012  (77  FR  2()304)  and 
consistent  with  the  Pajierwork 
Reduction  Act  of  1005  (PRA).  HUD 
published  for  public  comment,  for  a 
Ijeriod  of  80  days,  a  notice  (80-day 
Notice)  advising  that  HUD  was  updating 
and  revising  a  .set  of  production, 
underwriting,  asset  management, 
closing,  and  other  documents  used  in 
connection  with  transactions  involving 
healthcare  fac;llitie.s,  excluding 
hospitals,  that  are  insured  pursuant  to 
.section  232  of  the  National  Housing  Act 
(.Section  232).  These  documents  are 
referred  to  collectively  as  the  healthcare 
facility  documents.  The  80-day  Notic:e 
followed  adoption  of  updates  and 
revisions  to  documents  used  for  FHA’s 
multifamily  |)rograms.  and  initiated  the 
])uhlic  review  i)rocess  for  obtaining 
a|)proval  of  changes  to  these  sjiecific 
healthcare  facility  documents  under  the 
PRA.  In  conjunction  with  |)ul)lication  of 
the  80-day  Notice,  the  jirojiosed  revised 
healthcare  fac:ility  documents  were 
made  available  at:  www.hu(f.<>ov/ 
232forms. 

Along  with  the  80-day  Notice,  HUD 
also  ])ul)li.shed  on  May  3,  2012,  at  77  FR 
28218,  a  ])ropo.sed  rule  that  propo.sed  to 
strengthen  regulations  for  HUD's 
Section  232  program  to  reflect  current 
policy  and  practices,  and  to  imjirove 
accountability  and  strengthen  risk 
management.  A  final  rule  following  the 
May  3,  2012,  j)ro])osed  rule,  and  taking 
into  consideration  ])uhlic  comment 
received  on  the  iiropo.sed  rule,  was 
jnihlished  on  .September  7,  2012,  at  77 
FR  55120  (2012  Final  232  Rule). 

As  a  special  outreach  to  the  public  on 
proposed  changes  to  the  .Section  232 
])rogram  regulations,  HUD  hosted  a 
forum,  the  ‘‘.Section  232  Document  and 
Projjosed  Rule  b’erum”  on  May  31. 

2012,  in  Washington.  DU.  A  video  of 
this  forum  is  available  on  the  HUD  Web 
site  at  hti})://}}ort(d.Iuid.‘>ov/hudi)orl(il/ 
Hl]D?sr(:=/\)ross/muItiu\odiu/\idoos. 
While  comments  were  raised  and 
discussed  at  the  forum,  as  reflected  in 
the  video.  HUD  encouraged  forum 
jiarticipants  to  file  written  comments 
through  the  www.ro<>ulutions.eov\\>eh 
site  .so  that  all  comments  would  he  more 
easily  accessible  to  interested  parties. 


All  comments,  whether  suhmitled 
through  www.roouUiiioos.oov  or  rai.sed 
at  the  forum,  were  considered  in  the 
development  of  the  revised  documents 
which  were  published  on  November  21, 
2012  (77  FR  89870).  and  for  which, 
consistent  with  the  PRA.  comment  was 
solicited  for  an  additional  30  davs. 

In  the  30-dav  PRA  notice  published 
on  November  21. 2012  (77  FR  89870) 
(30-day  Notice)  HUD  identified 
substantive  changes  that  were  made  to 
the  healthcare  facility  documents  in 
response  to  public  comments  suhmitted 
on  the  80-day  Notice,  resjionded  to 
significant  issues  raised  hv  the 
commenlers,  and  identified  ])ropo.sed 
additional  changes  based  on  further 
c:onsideralion  of  certain  issues.  All  the 
public  comments  suhmitted  on  the 
jiroposed  ujidated  documents  were 
available  for  review  on 
www.rogulatious.gov,  and  a  HUD  weh 
page  included  ])ro])osed  mark-uiis  of  the 
documents.  The;  documents  can  he 
found  on  HUD’s  Weh  site  at: 

WWW. lui(f.eov/232 forms. 

This  notice  ])uhlished  today 
announces  that  HUD  has  comjileted  the 
notic:e  and  comment  jirocesses  reciuired 
hy  the  PRA.  and  that  OMB  has 
com])leteil  its  review  and  has  assigned 
an  OMB  control  numher  2502-0805  to 
the  documents.  HUD  made  additional 
changes  to  the  documents  in  response  to 
comments  suhmitteil  on  the  30-day 
Notice.  Therefore,  in  addition  to 
announcing  the  completion  of  the 
process  recpiired  hy  the  PRA  and  the 
assignment  of  the  OMB  control  numher. 
HUD  highlights  some  of  the  additional 
changes  made  to  the  healthcare  facility 
documents  (documents)  in  response  to 
jiuhlic  comment  as  provided  below. 

11.  Status  of  Changes  to  Documents 

In  res|)on,se  to  comments  that  were 
received  on  the  8()-dav  Notice  and  the 
3()-day  Notice.  HUD  made  a  numher  of 
revisions  to  the  documents.  The  changes 
to  these  documents  include  both 
technical  editorial  changes  and  .some 
more  substantive  c:hange.s. 

This  notice  does  not  provide  a 
detailed  summary  of  all  of  the  changes 
made  or  resi)onse.s  to  all  of  the  issues 
raised  in  the  final  set  of  ])uhlic 
comments  on  the  3()-day  Notice.  Rather, 
the  discussion  in  the  following  sections 
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of  this  notice  higlilights  certain  clianges 
whicli  are  representative  of  the  types  of 
changes  made  in  response  to  some  of 
the  more  significant  issues  raised  hy  the 
coinmenters  in  response  to  the  3()-(lay 
Notice  and  the  accompanying 
docinmmts  ])osted  on  lit  ID's  Wei)  site. 

In  this  notice.  111  ID  is  not  repealing 
res])onses  to  all  the  ])n)|)osed  changes  or 
issues  that  were  addressed  in  the  ])rior 
notices.  The  final  versions  of  the 
documents  and  the  redlined  versions 
which  detail  specific  changes  to  the 
docannenis  posted  in  connection  with 
the  3()-day  Notice  are  available  on 
IllID's  Web  site:  www'.Iiud.gov/ 

232fonns. 

Please  ahso  note  that  coinmenters  have 
varied  their  references  to  sjiecific 
provisions  in  the  documents:  sometimes 
the  coinmenters  referred  to  the 
])rovision  in  the  healthcare  facility 
document  as  sections,  subsections,  and 
])aragraphs.  Efforts  have  been  made  to 
track  and  maintain  those  references  in 
this  notice. 

III.  Selected  Policy  Determinations 

.Some  of  the  changes  siigge.sted  to  the 
documents  hy  the  coinmenters  on  the 
3()-day  Notice  were  similar  to  changes 
suggested  hy  coinmenters  on  the  (iO-day 
Notice,  and  were  already  addressed  by 
111  ID  in  the  3()-dav  Notice.  Further,  the 
redlined  and  final  documents  posted  on 
IllID’s  Wei)  site  in  conjunction  with  this 
final  notice  detail  all  of  the  changes 
HUD  made  in  res|)onse  to  the  points 
made  hy  the  coinmenters.  Therefore  the 
changes  di.scnssed  below  highlight,  in  a 
comment  and  res])on.se  formal,  a 
summary  of  areas  where  111  ID  has  made 
significant  j)olicy  or  other  substantive 
determinations. 

IV.  The  Public  Comments 

A.  The  Coninienters 

The  j)nl)lic  comment  period  for  the 
3()-day  Notice  closed  on  December  21. 
2012,  and  j)uhlic  comments  were 
received  from  5  sets  of  coinmenters 
(some  individuals,  some  a  group  of 
individuals,  each  set  referred  to  in  this 
notice  as  a  "commenter”).  Comments 
were  submitted  by  associations 
rejiresenting  surety  bond  insurance 
companies,  mortgage  hankers,  accounts 
receivable  (AR)  lenders,  lenders 
s])ecializing  in  HUD  i)rograms,  and 
])rivate  practice  attorneys. 

All  comments  were  carefullv 
considered  by  HUD  prior  to 
])re.sentation  to  OMB  for  final  a])])roval 
and  assignment  of  a  control  number 
under  the  Paperwork  Reduction  Act. 

B.  (General  Hecoinmendations 

This  section  of  the  summary  includes 
summaries  of  “cro.ss-cntting"  issues  that 


were  emphasized  in  coinmenters’ 
summaries. 

(eminent:  Treatment  ol  Non-Profit 
Borrowers.  One  comment  stated  that 
HU13  is  deviating  from  long-.standing 
HUD  policy  with  respect  to  non-])rofit 
borrowers,  and  recommended  that  HUD 
reconsider  revising  ])rovi.sions  in  the 
Healthcare  Regulatory  Agreement — 
Borrower  ("Borrower’s  Regnlatorv 
Agreement’’)  regarding  non-profit 
borrowers.  The  commenter  stated  that 
under  the  proposed  Borrower’s 
Regulatory  Agreement,  all  non-iirofit 
borrowers  will  he  reijuired  to  maintain 
a  residual  recei])t.s  account  that 
e.ssentially  amounts  to  a  long-term  debt 
service  e.scrow  merely  because  they  are 
non-profit  entities.  Tlie  commenter 
stated  that  such  a  reijuirement  should  he 
waived  if  in  all  other  respects,  the  non¬ 
profit  is  being  treated  the  same  as  a  for- 
])rofit  borrower,  not  benefiting  at  all 
from  its  non-profit  .status.  The 
commenter  stated  that  it  is  counter  to 
HI  ID’s  mi.ssion  for  HUD  to  treat  non¬ 
profit  borrowers  di.sadvantageouslv 
solely  because  they  are  non-])rofit 
entities. 

HUD  Besponse:  The.  commenter  is  not 
correct  that  the  ])ro])0.sed  Borrower’s 
Regulatory  Agreement  deviates  from 
long-standing  HU13  policy.  It  is  well- 
e.stahlisheil.  long-standing  HUD  policy 
in  both  the  healthcare  and  mnltilamily 
])rograms  to  reijuire  non-|)rofit 
liorrowers  to  maintain  residual  receipts 
accounts  rather  than  allowing  non-profit 
borrowers  to  make  distrilnitions  of 
sur])lus  cash.  Although  the  policy  for 
healthcare  jirogram  transactions  is 
different  than  the  policy  for  multifamilv 
program  tran.sactions,  it  is  ahso  long¬ 
standing  HUD  policy  for  both  programs 
to  ])rovide  some  limits,  waivers  and 
exce])tions  to  this  general  ])olicv.  The 
commenter’s  concerns  relate  to  these 
limits,  waivers  and  exce])tion.s.  !n  the 
healthcare  ])rogram,  the  extent  of  and 
the  conditions  required  for  these  limits, 
waivers,  and  excejitions  has  been 
evolving  for  many  years.  The  healthcare 
program  ])olicy  regarding  non-profits 
documented  in  the  j)roposed  Borrower’s 
Regulatory  Agreement  liad  been  widely 
used  ])rior  to  the  jinhlication  of  the  30- 
day  Notice,  hut  had  also  been  frecinentlv 
waived  or  modified,  as  may  have  been 
negotiated  on  a  deal-specific  basis.  The 
])roi)osed  provisions  in  the  Borrower’s 
Regulatory  Agreement  attempted  to 
document  and  standardize  this  i)olicy 
nationwide  and  program-wide.  U])on 
consideration  of  the  commenter’s 
comments,  HUD  has  further  clarified 
these  provisions.  For  example,  HUD  has 
])rovided  instruction  in  the  document 
that  where  a  non-profit  borrower  is 
.seeking  to  re-finance  HUD-insured  debt 


under  .Section  223(a)(7).  and  the  non¬ 
profit  borrower’s  current  regulatory 
agreement  identifies  the  borrower  as  a 
for-profit  borrower,  HUD  will  continue 
to  identify  the  borrower  as  a  for-profit 
borrower  for  })nr])ose.s  of  the  borrower’s 
regulatory  agreement. 

Comment:  HUD  should  differentiate 
between  yXffiliated  and  Unaffiliated 
Operators.  A  commenter  stated  that 
HUD  must  differentiate  between 
operators  who  have  an  “identity  of 
interest”  with  the  HUD  borrower  (an 
“affiliated  oj)erator’’)  and  operators  who 
have  no  identity  of  interest  with  the 
HUD  borrower  (an  “imaffiliated 
o])erator’’).  The  commenter  stated  that  a 
non-affiliated  operator  will  he 
extraordinarily  reluctant  to  follow 
HUD’s  requirements  as  set  forth  in  the 
documents,  as  tyjiically.  an  unaffiliated 
oj)erator  would  have  little,  if  any. 
incentive  to  subject  itself  and  its  assets 
to  its  landlord’s  loan  liabilities.  The 
commenter  .stated  that  the.se  issues 
would  he  most  ])ronoimced  for  the 
imaffiliated  o])erators  in  the  security 
agreements  required  of  the  master 
tenant  and  of  the  operator,  the  ma.ster 
tenant’s  and  operator’s  regulatory 
agreements,  and  the  Subordination, 
Non-Distnrhance  and  Attornment 
Agreement  (.SNI3A).  The  commenter 
recommended  that  FHA  create  a 
se|)arale  .set  of  these  and  other  form 
documents  for  imaffiliated  operators. 

HUD  Besponse:  HUD  has  considered 
these  comments  carefully,  hut  as  a 
policy  matter  at  this  time  has  decided 
generally  to  not  differentiate  between 
affiliated  and  imaffiliateil  operators. 

HUD  has  determined  that  the  |)olicie,s 
regarding  operators  in  the  documents 
reflect  reasonable  and  sound  husine.ss 
practices,  and  reasonable  and  necessary 
oversight,  regardless  of  the  affiliation,  if 
any.  between  the  operator  and  the 
borrower.  HUD  believes  that  most 
o])erator,s  (udiether  or  not  affiliated  w'ith 
the  borrower).  ii])on  careful 
consideration,  will  find  the  provisions 
rea.sonahle,  hut  HUD  also  recognizes 
that  some  imaffiliated  o])erator.s  may  not 
agree  wdth  this  policy  choice  and  may 
choose  not  to  particijiale  in  HUD 
programs  as  a  result.  However.  HUD  has 
determined  that,  at  this  time,  the  need 
to  establish  clearer  and  more  direct 
oversight  over  operators  outweighs  this 
l)otential  effect.  HUD  also  notes  that,  to 
limit  decrea.ses  in  imaffiliated  operator 
partici})ation,  imaffiliated  ojierators 
have  been  given  greater  rights  than 
affiliated  operators  through  the  SNDA, 
as  demonstrated  in  the  SNDA  jmhlished 
in  connection  with  the  3()-dav  Notice. 

Comment:  Security  of  Obligations. 
Multiple  coinmenters  stated  that,  in 
various  documents,  the  obligations 
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securiid  by  jiledges  of  the  operator  and/ 
or  the  ma.ster  tenant  siionld  be  limited 
to  direct  t)l)li{>ations  t)f  the  operator  and/ 
or  master  tenant  under  docnments  to 
whicli  eacli  is  a  partv,  respectively, 
rather  than  the  borrower’s  obligations 
under  the  Loan  Documents. 

Ill  7)  /fe.spmj.se;  HUD  disagOHis. 

HDD’s  a|)])roach  to  the  healthcare 
programs  is  and  has  always  Ihmmi 
holistic,  to  oversee  and  assess  the  entire 
project,  not  merely  to  provide  mortgage 
insurance  for  a  real  estate  transaction. 
HDD  has  a  strong  interest  in  the  viable 
operation  of  the  healthcare  facility  and 
regards  all  funds  derived  from  the 
o|)eration  of  the  healthcare  facility  as 
j)roject  funds,  pursuant  to  24  DFR 
232.1  on."). 

(^oiuiiianl:  Pr()j(i(:t  Operating 

nnisl  wvisaci  and  nnist 
not  ho  dootnod  "Events  oj  DoUndt".  A 
commenter  stated  that  HDD  should 
revi.se  its  ilefinition  of  "jiroject 
operating  deficiencies”  in  various 
docnments,  including  regnlatorv 
agreements  and  the  SNDA.  and  that 
HDD  should  clarify  that  j)roject 
operating  deficiencies  shall  not  he 
(humied  an  “event  of  default”  under 
tho.se  documents.  The  commenter  also 
stated  that  operators  have  already 
ohject(!d  to  tile  "project  ojierating 
deficiencies”  provisions  included  in  the 
SNDA  form  currently  in  n.se.  and  that 
well-e.stahlished  o])erators  will  he 
unwilling  to  subject  them.selves  to  the.se 
provisions  only  to  cooperate  with  their 
iandlords  in  obtaining  HDD-insured 
financing.  The  commenter  .stated  that 
this  is  the  case  for  both  affiliated  and 
nnaffi Hated  ojierators.  The  commenter 
.stated  that  there  should  he  no  subjective 
determinants  of  what  constitutes  a 
project  ojierating  deficiency  and  that  the 
oc;cnrrence  of  a  projetl  operating 
deficiency  should  not  constitute  an 
event  of  default  entitling  HDD  or  the 
lender  to  terminate  an  operator’s  lease 
or  replace  the  ojierator.  The  commenter 
recommended  that  HDD  allow  an 
operator  that  is  otherwise  jiaying  rent 
under  the  lease,  for  so  long  as  there  is 
no  material  risk  of  termination  of  the 
operator’s  nece.ssary  permits  and 
approvals,  to  c.ontinue  to  operate  and 
address  its  problems. 

///  71  Ih;si)onso:  HDD  agrees  with  the 
commenter  in  jiart  and  disagrees  in  part. 
HDD  agrees  that  the  criteria  for  what 
constitutes  a  jiroject  operating 
deficiency  should  not  he  subjective,  and 
has  determined  that  the  criteria  are 
objective,  fair,  and  reasonable.  HDD  also 
agr(!es  that  the  pur])ose  t)f  recognizing  a 
project  operating  deficiency  is  to 
idemtify  a  struggling  project  before  the 
project  fails  and  an  evamt  of  default  is 
declared,  and  to  considcu'  the  n.se  of  a 


consultant  as  one  potential  tool  to  avert 
an  event  of  default.  Therefore.  HDD 
agrees  that  the  occurrenct;  of  a  project 
operating  deficiency,  in  and  of  itsedf, 
d(M!s  not  const itut(!  an  evemt  ol  (hdault 
and  believes  nothing  in  the  documents 
indicat(!S  otherwis(;.  Morciover,  HDD 
notes  that,  as  a  mortgage  insurer.  HDD’s 
iiuamtives  are  not  aligmul  with  c;alling 
a  default  on  (uther  the  operator  or  the 
borrower  when  doing  so  could  prom])t 
an  otluM  wi.se  avoidahh;  claim. 

(ionnnent:  Hevise  Tiinefrann^s  for 
(hire  Rights  and  (hire  Periods.  A 
comment(!r  recommended  that  HDD 
allow  reasonable  timeframes  for  curing 
events  of  default  under  the  documents. 
Th(!  commenter  stated  that  where;  a 
borrower  or  o])erator  is  granted  a  3()-day 
cure  jeeriod.  as  a  matter  ofcour.se.  that 
3t)-day  cure  period  shouhl  he;  exteneleel 
se)  le)ng  as  the;  elefaidting  party 
e;e)mmene;e;s  te;  e:ure  within  30  elavs  anel 
elilige;ntly  pnr.sue;.s  the;  eaire;  te) 
e;e)mple;tie)n.  The;  e;e)mme;nte;r  stateel  that 
a  limitation  e)n  that  e;xte;nele;el  e me; 
pe;rie)ei  eluring  material  risks  e)l 
terminatieni  eef  ne;e;e;.s.sary  pe;rmits  anel 
appreevals  eer  ])ayme;nt  ele;fcndts. 
he)we;ve;r,  is  re;a.se)nahle;. 

HI  7)  Response:  HDD  has  e:!ire;fidlv 
e;e)n.siele;re;el  this  e:e)mme;nt  anel  heis 
ele;te;rmine;el  that,  altheeugh  me)st  eaire; 
pe;rie)el  jireivisieins  set  feirth  in  the; 
eie)eaime;nts  are;  appreijiriate  anel  ineluele; 
e;xte;n.sie)ns  whe;re;  a|)])re)priate;,  the;  eaire; 
perieiel  in  the;  e)pe;rate)r’s  se;ean'ity 
agre;e;me;nt  shenilel  ine:lnele;  an  e;xte;nsie)n 
similar  tei  the;  eaire;  i)e;rie)el  in  the; 
e)pe;rator’s  reignlateiry  agre;e;me;nt.  anel  has 
re;vi.se;el  the;  eloeanne;nt  tei  ine:lnde;  sue:h 
e;xte;nsie)n. 

(hnnment:  Make  the  Lender  a  Third- 
Party  Reneficiary  to  the  Regidaton’ 
Agreements.  A  eximmenter  stateel  that 
the;  FHA  leneler  shenilel  he;  a  thirel-|)arty 
he;ne;ficaary  eif  borrowers’,  ma.ster 
te;nant.s’.  anel  eipeirators’  obligations 
unele;r  their  re;spe;e:tive  re;gnlatorv 
agre;e;me;nt.s.  The;  eanmnenter  state;el  that 
the;  leneler’s  ability  tei  e;xe;re:i.se;  HDD’s 
rights  in  those;  eleieaiments  benefits  HDD 
he;e;ause;  it  gives  the;  hauler  an  alternative; 
re;ea)ve;rv  senirea;  e)the;r  than  assigning  the; 
loan  te)  1 IDD. 

IR/D  Response:  HDD  has  ele;te;rmine;el 
that  it  is  ne)t  appre)|)riate;  feir  the;  le;nele;r 
te)  he;  a  third-partv  he;ne;fie:iarv  te)  the; 
re;gulate)rv  agre;e;me;nt.s.  The;  leneler’s 
rights  with  re;spe;e:t  te)  the;  horre)we;r  are; 
.se;t  forth  in  the;  othe;r  leean  ele)eamie;nt.s 
anel  the;  leneler  has  aeleajuate;  ability 
pursuant  te)  the;  leean  ele)e;unie;nt.s  te) 
pursue  the;  heerreewer  ie)r  violatieens  of  its 
e:e)venant.s  anel  e)f  ])re)gram  eehligatieens. 

(hnnment:  Regnlatorv  Agreement 
Defaults  should  he  Defaults  under  the 
Security  Agreements.  A  e;omme;nte;r 
stateel  that  anv  elefault  e)f  e;ithe;r  the; 


re;gulatory  agre;e;me;nts  shouhl  result  in  a 
elefault  e)f  the;  re;.spe;e:tive;  se;e:uritv 
agre;e;me;nt  or  .se;e:urity  instrume;nt, 
withe)ut  the;  .se;i)arate;  ne;e;el  leer  HDD 
e;e)nse;nt  to  sue;!)  tre;atme;nt.  The; 
e:e)mme;nte;r  stateel  that  this  re;vision 
we)uhl  provieh;  h;nih;rs  with  ineaea.seel 
ability  te)  re;me;elv  eh;iaults  withe)ut 
iissigning  loans  to  HDD. 

HUD  Response:  (]ons\s\v.n\  with  the; 
eie;te;rminatie)ns  HDD  maeh;  with  re;gard 
to  the;  mnltifamily  preegram,  HDD  has 
ele;te;rmine;il  that  elefanlts  of  the; 
re;gulate)ry  agree;me;nts  sheeuhl  ne)t 
e:e)nstitute;  elefanlts  nneler  the;  e)the;r  h)an 
eleeeuiments  witheeut  HDD’s  e:onse;nt. 

While;  the;  eetlier  h)an  eh)e:nme;nts  .se;t 
forth  the;  lenelers’  rights  with  re;spe;c:t  te) 
the;  heerrower.  the;  re;gnlatory  agre;eme;nt 
is  a  HDD-elri\'e;n  eleeeannent.  Ceentrary  te) 
the  ce)mme;nter’s  asse;rtie)ns,  HDD  has 
ele;te;rmine;el  that  allowing  the;  haieler  to 
e:all  an  e;ve;nt  e)f  eh;fanlt  nneler  the;  e)the;r 
h)an  eh)e:ume;nts  for  re;gidate)ry 
agre;e;me;nt  de;fanlts  withe)ut  HDD 
e:e)nse;nt  ine:re;ase;.s  anel  fae;ilitate;s  the; 
le;nele;r.s’  ability  te)  assign  the;  elelaulting 
le);m  te)  HDD,  ineaeasing  HDD’s  ri.sk  anel 
e;xpe)sure;. 

(h  Document  Specific  Uonunents 

This  se;e:tie)n  e)f  the;  snmmiiry  eaentiiins 
the;  e:e)mments  re;hite;el  te)  s])e;e:ifie; 
ele)e  uments. 

henele;r  Narrative;s 

A  commenter  maele;  .se;ve;ral  e;e)mme;nts 
te)  the;  he;nele;r  Narrative;s  te)  e:larify 
re;eiuire;me;nls  anel  refine;  the;  epie.stieens. 
Dhanges  maele;  in  respeen.se;  te)  these 
e:e)mme;nt.s  e:an  he;  seen  in  the;  puhlisheel 
re;elline;el  versienis  e)f  the;  eleeeannents. 

Fre)elne:tie)n  De;rtifie:atie)n.s — De)nse)lielate;ei 
Ce;rtificatie)ns 

(hnnment:  Allow  Electronic  Piling  of 
Eorm  2530.  A  e;e)mme;nte;r  sugge;ste;el  that 
the;  e;onse)lidate;el  e;e;rtifie:atie)n  forms  he; 
reviseel  te)  allow  lor  elee:tre)nie;  filing  e)f 
HDD  F7)rm  2.')30  Fre;vie)us  Partieaj)atie)n 
Ce;rtifie;ate;.s,  insteael  of  reepiiring  ])ape;r 
suhmi.ssie)ns. 

HUD  Response:  HDD  agre;e;s  anel  has 
reviseel  the  hmguage;  in  the;  e:e)nse)lielate;d 
e:e;rtifie;atie)ns  te)  better  ed.irify  that  where; 
e;le;e;tre)nie:  .suhmissie)ns  have;  he;e;n  maele, 
])aj)e;r  filings  eire  ne)t  re;eiuire;el. 

Fe;rfe)rmane:e;  Beenel — Dual  Obligee  (HDD 
024.32-()K(;F) 

Fciyment  fieenel  (HDD ‘)24.')2-0R(;F) 

Offsite;  He)nel:  Dual  Ohlige;e;  (HDD 
t)2473-OR(:F) 

(hnnment:  (hip  automatic  increases  of 
the  penal  sum.  A  e:e)mme;nte;r  stateel  that 
Fanigra])!)  3  of  the;  Fe;rfe)rmane:e  Beenel 
.states  that  the;  eehligatieen  of  the;  eehligeers 
is  ineae;a.se;el  by  any  a])])re)ve;el  ineaease  in 
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the  contract  ])rici!,  l)iit  that  this 
provision  is  prohloinatic  if  it  refers  to 
increases  of  the  penal  sum.  or  ])enalty 
amount,  of  the  hond.  Namely,  the 
connnent(;r  stated  concenn  that  lunleral 
regulations  limit  the  risk  a  snuitv 
insurer  can  accept  on  a  single  hond 
written  to  the  federal  governnuait.  after 
crediting  niinsurance  and  collateral,  to 
10%  of  its  i)olicy  holder  suri)lus  (31 
(d'l^  223.10  limitation  of  risk).  Tlie 
coinmenter  .stated  that  if  111)1)  desiriis 
that  the  penal  sum  he  incrciased 
commensurate  with  change  orders, 
automatic  increa.ses  should  he  cappcal. 
The  coinmenter  stated  that  the  form 
could  include,  for  example,  a  provision 
that  ])ermits  an  increase  of  the  penal 
sum,  without  consent  ol  tlie  suretv,  io 
account  for  an  aggregate  increase  of  15'/o 
of  the  original  contract  })rice.  The 
coinmenter  .stated  that  increases  above 
this  threshold  would  recpiire  surety 
consent. 

I HJI)  lif^sponse:  Hill)  has  reviewed 
these  provisions  and  has  found  them  to 
he  in  comjiliance  with  all  ajiplicahle 
regulations.  HUD  notes  that  these 
provisions  are  the  .same  as  those 
currently  in  effect  in  the  nuiltifainily 
])rogram  and  that  their  inclusion  has  not 
|)roven  jirohlematic  in  the  multifamily 
])rograin  context. 

Addendum  to  Operating  Lea.se  (HUD- 
hllKi-OROF) 

(U)niin(;iil:  Mdka  Oparating  Lcasa 
Addf'nduin  (Jonsisient  with  Mastar 
Uiasn  Addendum.  The  coinmenter 
suggested  adding  several  provisions 
similar  to  jirovisions  in  the  addendum 
to  the  master  lease,  as  also  being 
approjiriate  for  this  lease  addendum. 

HIJIJ  lidsponsd:  HUD  agrees  in  ])art 
and  has  revised  the  document 
accordingly. 

Healthcare  Facilitv  Note  (HUD  t)4()()l- 
ORCF) 

(jOinment:  lievisd  the  Late  Chcirgn 
Ihujidremdnts.  The  coinmenter  stated 
that  although  24  CFR  200.88  was 
revised  in  2011  to  change  the  time  for 
assessing  late  charges  from  1.5  days  to  10 
days  for  multifamily  housing,  the 
change  does  not  a])])ly  to  mortgages 
insured  under  section  232.  Since  the 
2012  Final  232  Rule  did  not  address  late 
charges.  ]nir.snant  to  24  UFR 
200.88(a)(2).  late  charges  may  he 
assessed  on  .section  232  mortgages  onlv 
if  a  iiayment  is  more  than  15  days  in 
arrears. 

I  HID  Hcspoiisc:  HUD  agrees.  It  is 
HDD’s  intention  to  maintain  the  15  day 
time  frame  for  section  232  transactions 
and  the  note  has  been  revi.sed 
accordingly. 


Healthcare  Regulatory  Agreement — 
Borrower  (HUD  ‘)240(j-()RCF) 

Comment:  Distributions  Hrovisions 
Shoidd  Limit  Obligation  to  Hf^storu 
Nugativo  Surplus  (lash.  With  respect  to 
section  10(d),  a  coinmenter 
recommended  that  the  obligation  to 
restore  a  negative  snr])his  cash  situation 
he  limited  to  the  amount  reiiuired  to 
eliminate  the  deficiency  (e.g.,  if  .SI  00. 00 
is  di.strihuted  and  a  Si  .00  negative 
surplus  cash  ])o.sition  results,  then  a 
Si  .00  ])ayment  should  rectify  the 
situation). 

I  HID  Hesponsu:  HUD  agrees  with  the 
c:omment.  hut  has  determined  that  the 
language  iii  the  document  already  limits 
such,  .reciuired  restoration  to  the  extent 
that  surplus  ca.sh  is  negative  and  no 
revision  to  the  document  is  necessary. 

Conunont:  Elhninato  UlID’s  abilitv  to 
Mandate  a  Different  Operator.  A 
coinmenter  recommended  that  section 
20(d)  he  revi.sed  by  deleting  the  suh- 
clause  that  entitles  HUD  to  mandate  a 
different  openitor  if  HUD  determines 
“the  financial  viability  of  the  Healthcare 
Facility  is  in  snhstantial  and  imminent 
risk.”  'rhe  coinmenter  stated  that  this  is 
a  subjective  determination  and  should 
he  deleted.  The  coinmenter  .stated  that  if 
the  borrower  is  paying  its  loan 
obligations,  and  the  jiermits  and 
a])provals  are  not  at  material  risk,  then 
the  borrower’s  rights  to  continue  to 
operate  the  jiroject  should  continue. 

UVD  Hesi)onse:  HUD  ilisagrees  with 
the  coinmenter  and  has  determined  that 
aj)pro])riate  oversight  re(|nire.s  the 
ability  to  take  action  if  the  jiroject  is  in 
snhstantial  and  imminent  financial  risk, 
even  if  the  borrower  or  its  affiliates  are 
able  to  continue  making  loan  jiayments 
at  such  time. 

Comment:  Permit  Operator  to 
I^nrchase  a  Facilitv.  A  coinmenter 
objected  to  .section  2(i(e)  of  the 
ojierator’s  regulatory  agreement  and 
suggested  that  there  may  he 
circumstances  where  HUD  may  consent 
to  the  operator’s  purchase  of  a  facility. 
The  coinmenter  stated  that  this  could  he 
an  important  inducement  for  an 
operator  to  take  over  a  struggling 
facility. 

HUD  Response:  HUD  agrees  that  there 
may  he  circumstances  where  it  is 
ajijiropriate  to  allow  the  ojierator  to 
purcha.se  the  facility.  Nothing  in  the 
regulatory  agreement  jirohihits  this  kind 
of  transfer,  with  HDD’s  con.sent.  HUD 
notes,  however,  that  according  to  the 
Financial  Account ing  .Standards  Board 
(FA.SB)  certain  jirovisions  in  a  lease  may 
cause  the  lease  to  he  cla.ssified  as  a 
“cajiital  lea.se’’  which  has  undesirahle 
accounting  con.sequences.  HUD  has 


revi.sed  section  2t>(e)  to  address  the 
commenter’s  concerns. 

Healthcare  Regulatory  Agreement — 
Ojierator  (HUD  924(i(iA) 

Comment  :  Termination  of  Minor 
l^ermits  Sbonid  \’ot  Trigger  a  Project 
Operating  Deficiency.  The  commenter 
.stated  that  the  termination  of  a  jiermit 
not  needed  to  ojierate  a  jiroject  (e.g.,  loss 
of  a  curb  cut  jiermit  where  there  are 
other  accejitalile  acce.ss  jioints)  should 
not  he  treated  as  a  Project  Ojierating 
Deficiency  jiursnant  to  section  (i(a)  of 
the  ojierator’s  regulatory  agreement. 

HUD  Response:  HUD  agrees  with  the 
conunenter’s  concern  and  notes  the 
document  uses  a  defined  term  when 
referriiig  to  “jiermits  and  ajijirovals.’’ 

The  defined  term  “jiermits  and 
ajijirovals”  is  used  in  the  jiroject 
ojierating  deficiencies  jirovisions  and 
other  Jirovisions  referring  to  “jiermits 
and  ajijirovals.”  The  defined  term  is 
already  limited  to  include  only  tho.se 
Jiermits  and  ajijirovals  reasonahly 
nece.ssarv  to  ojierate  or  fund  ojieration 
of  the  healthcare  facility,  so  further 
limitation  is  not  nece.ssarv. 

HUD  also  notes  that  in  reviewing  the 
commenter’s  concerns  regarding  jiermits 
and  ajijirovals,  HUD  determined  that  the 
Jirovisions  nHjniring  ojierators  to 
jirovide  notice  to  HUD  and  lender  if  the 
I’roject  is  or  may  he  in  violation  of  any 
of  the  Jiermits  anil  ajijirovals  or  anv 
governmental  reijuirements  ajijilicahle 
to  the  ojieration  of  the  Healthcare 
Facility  were  too  broad  and  reijuired 
clarifii  ation.  HUD  has  revi.sed  these 
Jirovisions  in  the  ojierator's  regulatory 
agreement,  the  borrower’s  regulatory 
agreement,  and  the  management 
certifii  ation.  The  revisions  are  shown  in 
the  redlined  drafts  of  these  documents 
jiosted  on  HDD’s  Web  site. 

Comment:  Audited  Financials  Should 
be  Required  Onlv  in  an  Event  of  Default. 
A  commenter  stated  that  section  20 
.should  he  revi.sed  to  limit  HUD’s  ability 
to  reijuire  audited  financials  at  the 
ojierator’s  exjiense  only  in  an  event  of 
default. 

HUD  Response:  HUD  di.sagrees  and 
has  determined  that,  given  the  other 
oversight  jirovisions  in  the  documents, 
jirojier  oversight  of  ojierators  does  not 
reijuiri'  audited  financials  in  the  normal 
course,  hut  that,  as  the  document 
rellects.  if  HUD  has  rea.son  to  believe 
that  an  ojierator’s  self-certified  financial 
.statements  are  unreliahle  or  otherwi.se 
not  comjiliant  with  jirogram  obligations, 
jirojier  oversight  does  require  HUD  to 
reque.st  audited  financial  statements. 

Comment:  Revise  the  Definition  of 
Healthcare  Facilitv  Working  Capital. 
The  commenter  suggested  revising  the 
definition  of  healthcare  facility  working 
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ca|)ital.  The  conunenler  stated  tliat 
under  Generally  Accepted  Aci:()unting 
l’rinci|)les  (GAAP),  the  |)orli()n  of  the 
prin(:i])al  of  any  loan  that  is  due  witlhn 
one  year  is  treatcul  as  a  curnnit  liability. 
The  connncuiter  slated  that,  therefore, 
twelve  total  yearly  principal  payments 
on  the  llDll-insunul  loan  and.  in  many 
(:as(;s.  all  ora  snh.stantial  portion  of  anv 
accounts  receivable  financing,  would  hi; 
tr(!at(!(l  as  a  current  liability,  creating  an 
nnint(mded  result.  The  coinimmter 
proposed  to  e.xclnde  ])rinci|)al  from  the 
calculation  unless  the  principal  is  past 
due. 

Ill  71  liasponstr.  Ill  111  is  not  persuaded 
that  (a)  current  liabilities  ndated  to 
accounts  receivable  financing  are  not 
apjlropriat^^lv  offs(;l  bv  ciirrfml  asstgs 
(e.g..  cash  from  the  accounts  receivable 
lender  as  well  as  accounts  niceivable 
themselves)  and  therefon;  proptnly 
included  in  calculating  working  capital, 
or  that  (h)  it  is  inapprojiriate  to  include 
the  juincipal  portion  of  other  curnmt 
debt  payment  obligations  (e.g..  the 
insured  mortg.ige  payments)  in 
calculating  working  i:apital  (as  (iAAP 
would  |)re.scril)e).  However.  HUD  notes 
that  th(!  operator’s  nigulatorv  agnuiinent. 
consistent  with  the  2012  f  inal  232  Rule. 
stat(!s  that  program  obligations  will 
provide  further  clarification  and  details 
on  the  rcMpured  ilnancial  calculations, 
as  the  ikmmI  arises. 

Ihialthcan!  .Siicurity  In.strument  (HUD- 
‘)40()()-()RGl‘) 

('.oiumanl:  H(H]uiiv  tiu;  FUA  lAtndcr  to 
si^n  tho  (i<>ivonionts.  A  comment(!r 
.stateil  that  in  ord(!r  to  enforce 
affirmative  obligations  against  a  parlv 
(such  as  the  FHA  lender  or  HUD),  such 
jiarty  must  execute  the  loan  document 
in  (pie.stion.  The  cominenter  mentioned 
the  security  in.strument  as  an  (example, 
.stating  that  the  lender  should  he 
re(|uir(!d  to  execute  the  scicurity 
instrument. 

m  'D  Rosponso:  HUD  agrees,  in  jiart. 
With  njgard  to  the  .seenritv  in.strument. 
HUD  neither  nuiuires  nor  jirohihits 
hinder  exiicution  of  this  doemmint.  HUD 
notes  that,  while  higal  conviiiitions  and 
nxiuirements  vary  from  .state  to  .state,  in 
mo.st  instances  it  is  not  micessarv  for  the 
hinder  to  (ixcicute  a  mortgag(i  in  ordtir  to 
(iiiforcii  it.  'fo  th(i  extent  tlui  document 
limits  a  lemhir’s  right  to  enforce  ccii  tain 
jirovisions  by  (istahlishing  certain 
proc(is.s  r(i(]uirem(ints  or  other 
limitations,  such  as  notice  provisions, 
such  provisions  do  not  nupiini  the 
hiiuhii'  to  (ix(icnte  the  docmmiiit  in  order 
to  l)(i  in  force,  'flui  horrowcir  .sim|)lv 
limits  the  rights  it  is  granting  to  tlui 
hiiuhir  to  the  extent  .set  forth  in  the 
document.  Nonethehiss.  HUD 
nicognizes  that  state-sjjiicific 


conventions  or  ])arty-.s])(icific 
luigotiations  mav  favor  himhir  (iX(icntion 
of  this  document. 

Optiralor  .Seenritv  Agixiciimiul  (HUD- 
‘)2323-()RGl') 

(jomnunit:  Roviso  Account  Control 
Agreement  Recinirenujnts.  Goimnenlers 
slat(id  that  provisions  in  paragra|)li  2(h) 
relating  to  recpiired  control  agreements 
on  deposit  accounts  are  ovinly  broad. 

The  comment(!r  sugge.sted  clarifications 
and  limits  on  these  ])rovisions. 

IR  79  Response:  HUD  has  revienved 
tluise  comments  and  has  accepted  .some 
comments,  hut  has  determined  that 
other  changes  are  too  broad.  The 
j)ut)!ished  redbned  version  of  tlie 
document  rebricts  the  revised  language. 

(jonunent:  Do  Not  Record  Account 
Information.  A  cominenter  .staled  that 
the  oiierator's  cash  management 
structure  attached  as  an  exhibit  to  the 
ojierator's  security  agreement  contains 
sensitive  information  and  should  not  be 
recorded. 

HUD  Response:  HUD  agrees.  The 
()])erator  .Security  Agnunnent  is  not  set 
11])  for  recording.  Only  the  assignment  of 
rents,  included  as  an  attachment  to  this 
form  doenment.  should  he  recorded. 

The  cash  flow  exhibit  should  not  be 
recorded. 

Uonnnent:  Require  the  Lender  to  sign 
the  Security  Agreement:  The  cominenter 
stated  that  the  penultiinale  sentence  of 
|)aragraph  (h)  includes  an  affirmative 
covenant  of  the  lender  that  “unless  a 
default  exists  under  this  Agreement  or 
the  Loan  Documents,  lender  will  not 
jirovide  notice  under  a  DAGA  to  the 
depositary  hank  *  *  *  that  lender  is 
exercising  rights  of  control  in  the 
deposit  accounts.”  'fhe  cominenter 
stated  that  for  that  covenant  to  he 
effective,  the  lender  inn.sl  he  a  signatorv 
to  the  .Security  Agreement. 

HI  79  Response:  HUD  agrees,  'fhe 
document  is  already  set  up  for  the 
lender  to  sign. 

Uonnnent:  Delete  Syndication 
Provisions.  A  cominenter  .stated  that 
provisions  in  .section  2()(l))(vi)  of  the 
o])erator'.s  .security  agreement,  relating 
to  the  syndication  of  an  accounts 
receivable  loan,  should  he  deleted  as  an 
operator  has  no  control  over  when  or 
whether  its  AR  loan  is  syndicated. 

HUD  Response:  HUD  has  revised  this 
])rovision  to  clarify  that  HUD  is  not 
imposing  syndication  reijuirements.  hut 
recognizing  that  syndicated  accounts 
receivable  loans  could  run  afoul  of 
HUD’s  other  re(|uirements  unless  an 
exception  is  jirovided  in  this  .section. 


Intercreditor  Agreement  (for  AR 
I’inanced  Projects)  (HUD-‘)2322-()RGF) 

Uonnnent:  Publish  the  Intercreditor 
Agreement  as  a  “Uuide”  Document 
Only.  A  cominenter  staled  that  given  the 
unitpie  nupiirements  of  each 
transaction,  the  Intercreditor  Agreement 
(IGA)  should  he  published  in  final  form 
as  a  "guide”  onlv.  not  a  recjuired  form. 

//L79  Response:  Although  HUD 
recognizes  the  need  for  flexibility  to 
respond  to  deal-s])ecific  reipiiremenls. 
HUD  also  recognizes  the  need  for 
increa.sed  standardization  in  the 
healthcare  program.  HUD  has 
determined  that  the  form  IGA  allows  for 
sufficient  flexibility  to  addre.ss  deal- 
s|)ecific  concerns  while  also  ])roviding 
.standardized  and  reasonable 
reijuirements. 

Uonnnent:  Define  the  lUA  as  an  “AR 
Loan  Document.  ”  A  cominenter  stated 
that  they  do  not  understand  why  the 
IGA  is  not  considered  an  AR  Loan 
Document  for  purposes  of  the  IGA.  Lhe 
cominenter  stated  that  most  AR  lenders’ 
loan  documents  will  jirovide  that  the 
IGA  is  actually  a  crucial  loan  document, 
borrowers’  adherence  to  which  is  kev 
for  the  AR  lender's  continued  funding  of 
the  AR  loan.  The  commeiiler 
recommended  that  the  IGA  he 
considered  a  “HUD  Loan  Document"  for 
I ho.se  same  reasons. 

HUD  Response:  HUD  disagrees  with 
the  cominenter.  Nothing  in  the  IGA 
])rohihit.s  an  accounts  receivable  lender 
from  receiving  aiijiropriate  covenants 
and  representations  from  its  borrowers 
in  its  loan  documents  or  enforcing  tho.se 
covenants  and  representations.  HUD  is 
concerned  with  the  circular 
enforceability  of  making  the  IGA  a  “loan 
document’’  for  jnirjioses  of  its  own 
provisions.  The  IGA  is  meant  to  clarify 
the  rights  and  res])onsil)ibtie.s  between 
the  accounts  receivable  lender  and  the 
FHA  lender. 

Uonnnent:  Allow  Additional  AR  Loan 
Obligations.  A  cominenter  stated  that 
they  do  not  understand  why  an  AR 
lender  may  not  have  a  lien,  even  if 
subordinate,  on  collateral  other  than  the 
collateral  as  defined  in  the  AR  Lender 
Priority  (k)llateral.  The  cominenter 
staled  that  many  AR  lenders  lend  on  the 
strength  of  a  jiackage  of  collateral  that 
is  much  more  inclusive  than  that  .set 
forth  in  the  AR  “Lender  Priority 
Gollateral”  definition,  even  if  tliey  must 
take  subordinate  jiositions  on  such 
collateral.  The  cominenter  .stated  that  if 
an  accounts  receivable  lender  is  willing 
to  acce])t  the  terms  of  the  intercreditor 
agreement  and  take  a  subordinate 
liosition  on  such  collateral,  it  is  unclear 
why  HUD  would  not  ])ermit  the  .same. 
The  cominenter  stated  that  allowing  an 
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AK  l(!n(l(;r  to  take  a  sul)or(linate  position 
on  sucli  (;ollat(;ral  does  not  harm  HUD 
or  the  HUD  lender’s  position  with 
nigard  to  tin;  project  or  its  o|)erations. 

HUD  H(;s})nns(;:  1  lUD  r(;(:ognizes  the 
connnenter's  conc(;rn  hut  has 
det(;rnnned  that  negative;  (;xperi(;nc(;s  in 
jeast  practice  r(;(jnire  a  limitation  on 
what  obligations  tin;  ])roject  collat(;ral 
may  secure.  To  address  the  connnenter's 
concerns,  HUD  has  provided  bracketed 
alternative  language;  te;  this  ele;iinitie)n 
thiit  may  alleew  aelelitieenal  eehligatieens  te; 
he;  seeaireel  by  pre)je;e:t  e:e)llcite;ral  with 
1  lUD  e:e)nsent. 

Uommimt:  Tinins  of  All  Loon 
Advoncos  and  Applications  of  Payment 
Need  Revision.  A  cennmenter  siiggesteel 
tlnit  the;  te;rms  anel  preevisions  of  sectie)n 
3.4  relating  to  the  terms  of  AR  loan 
iielv<me;e;s  anel  how  funels  ree;eived  are 
applieel  slnenlel  he;  reviseel  te;  more; 
ae:e:nrate;ly  re;flee;t  ce)nte;mpe)rarv 
arn>nge;nn;nts  and  HUD  re;cpiire;ments 
anel  preevide  flexibility  fe)r  ele;al- 
s])e;e:ifics. 

HUD  Response:  HUD  iigre;e.s  anel  the; 
lnte;re:re;dite)r  Agree;nn;nt  hiis  l)e;en 
re;vise;el  te;  edarifv  the  ])re)visie)ns.  preeviele 
iilternate  langmige  anel  nnike  this  se;e:tie)n 
re;visal)le;  e)n  a  eie;al-spe;e;ifie:  basis. 

Master  he;<ise  Aelelenehnn  (1  lUD  ‘)2221- 
OKCF) 

Uomment :  Specify  the  Ilecdthcare 
h'acility  Ownership  of  FFfrE,  and 
Fransfer  of  Personal  Payments.  A 
exnnmenter  sugge;ste;el  that  re;visie)ns  eire; 
ne;e:e;.ssarv  te;  the;  provisieens  re;gareling 
fixtures,  furni.shings,  anel  e;eiuipment  in 
si;ctie)n  5)  of  the;  aelele;nehnn  to  the;  masle;r 
k;ase  in  eereler  te;  meeke  this  deeeannent 
e:onsistent  with  the;  aelelendum  to  the 
e)|)e;rating  k;ase. 


IIUD  Resfwnse:  HUD  agre;e;s  anel  has 
re;vise;el  this  eloeamn;nt  ace:e)relingly. 

Master  Le;;ise;  Sul)e)relinatie)n,  Neen- 
Disturl);nn:e;  iiinl  Atte)rnnn;nt  Agre;e;nn;nt. 
(HUD-n2333-()R(;F) 

Uomment:  Restore  Recit(ds  and 
Fxeente  Separate  Snhordination 
Doenments.  A  eaemmenter  stateel  tlnit 
the;re;  is  ei  eameaeptuid  preihkan  with  this 
ekieaiment  eis  elrafteel.  The;  eannmeaiter 
.stale;el  that  ace:ept(;el  ])ractie:e;  te;  ekite, 
anel  a  prae:tie;e;  that  the;  e;omme;nte;r 
siiggesteel  ceaitinne.  is  tlnit  a  separate; 
M.ister  Lease;  Siiheaelinatiem,  Non- 
Di.sturl)ane:e;  iinel  Attornment  Agreement 
(“SNDA")  he  exeaaiteal  by  the  leneler, 
the  Mastea’  Tenant,  the  applicable 
beirreiwer  win;  eiwns  the  faeality  whie:h  is 
seeairing  the  subjeed  HUD  Loan,  anel  by 
the  Subt(;nant/Ope;rate)r  win;  ej])erate;s 
that  facility,  em  a  kian  bv  knm  basis.  The; 
elraft  eleHaiment  eamteanplates  all 
Benrowers/Lanellorels  anel  all 
Snbteinmts/Oiierateirs  e;xe;eaile;  the  same 
SNDA.  That  rarely,  if  ever,  happens  in 
praedice  beaauise  menst  HUD  peirtfoliei 
leiiins  e:k)se;  over  an  e;xte;nek;el  ])e;rie)el  eif 
time,  with  t)orre)we;rs  aekk;el  te;  a  Ma.ste;r 
Le;ase  ;i.s  the;  leian  te;  e;;ie:h  siie:h  borreiwer 
e:k)se;s,  with  e;€ie:h  be)rre)we;r,  e)])e;r;ite)r  anel 
the;  M;iste;r  Te;nant  then  signing  a 
se;parate;  SNDA,  .is  stateel  abeive;.  The; 
eamnnentea’ state;el  that  this  |)re)])ose;el 
form  will  neit  work  in  ])raedie:e;  sei  the; 
e’,omnu;nte;r  stremgly  urgeel  the; 
re;ste)r<itie)n  eif  the;  prieir  reeatals 
refeaencing  "Other  HUD  Beirreiwers”, 
"Other  Siiblea.ses,”  "Other  Ope;rators,’’ 
anel  "Other  Meatgage;  Leians.” 

IIUD  Response:  1 11  ID  re;e:e)gnize;s  the; 
eamnnenter's  cemeierns  but  has 
determineel  that  the  ekicnment  works  as 


elrafteel.  Since  this  aelelenehnn  is  an 
<iekk;ndiim  to  the;  erne  master  k;a.se.  there; 
.shoulel  emly  be;  one;  adek;nelinn 
e:ontaining  the;  re;{juire;el  jaeivisiems,  einel 
aeklitiemal  ])artie;s  can  be;  aekleel  eis 
ne;e:e;.ss;irv. 

(kiiete  for  0])iniem  eif  Borrenver's 
Ceaiinse;!  (HUD-91  72.5-0R(;F) 

Ouiek;  feir  0|)inie)n  eif  Ope;riitor’s 
Oeninsel — Oertifieaition  (1  lUD-9232.5- 
ORCF) 

(kiiele;  for  Opinion  of  Ma.ster  Teanmts 
Oounsel  Oe;rtifie:atie)n  (HUD-9222.5- 
OROF) 

Comment:  Technical  Revisions.  A 
commenter  suggi;steel  seve;ral  technie;al 
revisions  to  these  eloiannents. 

IIUD  Response:  HUD  agre;e;s  in  peirt 
anel  appreijiriate  revisions  are  re;fle;ede;el 
in  tbe  jmblisheel  reellined  veersieins  eif 
the;  ekieaiments. 

As  noteel  previously,  the;.se  anel  all 
either  e:hange;s  maek;  in  reespeinse  to 
e.'ommeait  are;  elisplaye;el  in  realline; 

Ibrinat  em  HDD’s  \Ve;t)  jaige,  http:// 
WWW. had. <’oy/2:i2  forms. 

V.  Transition 

Use;  of  the  final  appreived  ikieaiments 
shall  be  impk;me;nte;il  tei  e:orre;spe)nel 
with  tin;  iipplie:ability  eif  the;  2012  Final 
232  Ride  jniblisheel  in  the;  Fe;di;ral 
Register  em  Se;pte;mbe;r  7,  2012  (FR 
5.5120).  As  sue:h.  the  feillowing 
ekieaiments  (typie;ally  exe;eaite;d  at  the; 
e;losing  .stage  eif  a  tran.saedion)  shall  be; 
siibmitteiel  feir  iinv  transaediein  that 
re;ea;ive.s  a  firm  commitment  on  eir  after 
April  9.  2013: 


Additional  ORCF  Documents  I 

1 

HUD-91 112-ORCF  . 

Request  of  Overpayment  of  Firm  Application  Exam  Fee. 

HUD-92466-ORCF  . 

Healthcare  Regulatory  Agreement — Borrower. 

HUD-92466A-ORCF  . 

Healthcare  Regulatory  Agreement — Operator. 

HUD-94000-ORCF  . 

Security  Instrument/Mortgage/Deed  of  Trust. 

HUD-94001-ORCF  . 

Healthcare  Facility  Note. 

HUD-91 71 0-ORCF  . 

Residual  Receipts  Note — Non  Profit  Mortgagor. 

HUD-92223-ORCF  . 

Surplus  Cash  Note. 

HUD-91 110-ORCF  . 

Subordination,  Non-Disturbance  and  Attornment  Agreement  of  Operating  Lease  (SNDA). 

HUD-92420-ORCF  . 

Subordination  Agreement — Financing. 

HUD-2205A-ORCF  . 

Borrower’s  Certificate  of  Actual  Cost. 

HUD-92323-ORCF  . 

Operator  Security  Agreement. 

HUD-91 116-ORCF  . 

Addendum  to  Operating  Lease. 

HUD-9839-ORCF  . 

Management  Certification — Residential  Care  Facility. 

Production  Certifications 

HUD-91 118-ORCF  . 

Borrower's  Certification — Completion  of  Critical  Repairs. 

HUD-92434-ORCF  . 

Lender  Certification. 

Additional  Legal  Documents 

HUD-91 117-ORCF  . 

Operator  Estoppel  Certificate. 

HUD-91 725-INST-ORCF  . 

Instructions  to  Guide  for  Opinion  of  Borrower’s  and  Operator's  Counsel. 

HUD-91 725-CERT-ORCF  . 

Exhibit  A  to  Opinion  of  Borrower’s  Counsel — Certification. 

HUD-91 725-ORCF  . 

Guide  for  Opinion  of  Borrower’s  Counsel. 

1 
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HUD-92325-ORCF 


HUD-91 128-ORCF  . 
HUD-924 14-ORCF  . 
HUD-9443-ORCF  ... 
HUD-92476-ORCF  . 
HUD-92476B-ORCF 


HUD-91 123-ORCF  . 
HUD-93305-ORCF  . 
HUD-9244 1-ORCF  . 
HUD-9244  la-ORCF 
HUD-92450-ORCF  . 
HUD-92442-ORCF  . 
HUD-92554-ORCF  . 
HUD-92479-ORCF  . 
HUD-92452-ORCF  . 
HUD-92452A-ORCF 
HUD-92455-ORCF  . 
HUD-92412-ORCF  . 
HUD-9442-ORCF  ... 
HUD-9241 5-ORCF  . 


HUD-90020-ORCF 

HUD-92322-ORCF 


HUD-9221 1-ORCF 
HUD-92331 -ORCF 
HUD-92333-ORCF 
HUD-92335-ORCF 
HUD-92337 -ORCF 
HUD-92339-ORCF 
HUD-92340-ORCF 


Guide  for  Opinion  of  Operator’s  Counsel  and  Certification. 


Escrow  Documents 


Initial  Operating  Deficit  Escrow  Calculation  Template. 
Latent  Defects  Escrow. 

Minor  Moveable  Escrow. 

Escrow  Agreement  Noncritical  Deferred  Repairs. 
Escrow  Agreement  for  Operating  Deficits. 


Construction  Documents 


Design  Professional’s  Certification  of  Liability  Insurance. 

Agreement  and  Certification. 

Building  Loan  Agreement. 

Building  Loan  Agreement  Supplemental. 

Completion  Assurance. 

Construction  Contract. 

Supplementary  Conditions  of  the  Contract  for  Construction. 

Offsite  Bond — Dual  Obligee. 

Performance  Bond — Dual  Obligee. 

Payment  Bond. 

Request  for  Endorsement. 

Working  Capital  Escrow. 

Memo  for  Post-Commitment  Early  Start  of  Construction  Request. 

Request  for  Permission  to  Commence  Construction  Prior  to  Initial  Endorsement  for  Mortgage 
Insurance  (Post-Commitment  Early  Start  of  Construction). 


Accounts  Receivable  Documents 


A/R  Financing  Certification. 

Intercreditor  Agreement  (for  AR  Financed  Projects). 


Master  Lease  Documents 


Master  Lease  Addendum. 

Cross-Default  Guaranty  of  Subtenants. 

Master  Lease  SNDA. 

Guide  for  Opinion  of  Master  Tenant’s  Counsel. 
Healthcare  Regulatory  Agreement— Master  Tenant. 
Master  Lease  Estoppel  Agreement. 

Master  Tenant  Security  Agreement. 


The  olluir  final  approval  docimuait.s.  beginning  )nly  12.  201. '1.  The.se 
as  and  when  leriuired.  shall  he  ustul  doiannents  include  the  following: 


Lender  Narratives 


HUD-9001-ORCF  .. 
HUD-9001  a-ORCF  . 
HUD-9001  b-ORCF  . 
HUD-9001  c-ORCF  . 
HUD-9001  d-ORCF  . 
HUD-9001  e-ORCF  . 
HUD-9001  f-ORCF  .. 
HUD-9001  g-ORCF  . 
HUD-9001  h-ORCF  . 
HUD-9001  i-ORCF  .. 
HUD-9002-ORCF  .. 
HUD-9003-ORCF  .. 
HUD-9004-ORCF  .. 
HUD-9005-ORCF  .. 
HUD-9005a-ORCF  . 
HUD-9006 -ORCF  .. 
HUD-9007-ORCF  .. 
HUD-9007a-ORCF  . 
HUD-9008-ORCF  .. 
HUD-90025-ORCF 
HUD-90025a-ORCF 
HUD-9009-ORCF  .. 

HUD-9001 0-ORCF 


Lender  Narrative  223a7 — Main. 

Lender  Narrative  223a7 — Addenda — PCNA. 

Lender  Narrative  223a7.223d.232i — Addendum — ALTA/ACSM  Land  Title  Survey. 

Lender  Narrative  223a7 — Addendum — Environmental. 

Lender  Narrative  223a7 — Addendum — Other  Existing  Eligible  Indebtedness. 

Lender  Narrative  223a7.223d.232i— Addendum — Principal  of  Borrower. 

Lender  Narrative  223a7.223d.232i— Addendum — Operator. 

Lender  Narrative  223a7.223d.232i — Addendum — Management  Agent. 

Lender  Narrative  223a7.223d.232i — Addendum — Transfer  of  Physical  Assets. 

Lender  Narrative  223a7.223d.232i— Addendum — AR  Financing. 

Lender  Narrative  223f. 

Lender  Narrative  241a. 

Lender  Narrative — New  Construction — Single  Stage. 

Lender  Narrative — New  Construction — 2  Stage  Initial  Submittal. 

Lender  Narrative — New  Construction — 2  Stage  Final  Submittal. 

Lender  Narrative — Substantial  Rehabilitation — Single  Stage. 

Lender  Narrative — Substantial  Rehabilitation — 2  Stage  Initial  Submittal. 

Lender  Narrative — Substantial  Rehabilitation — 2  Stage  Final  Submittal. 

Lender  Narrative— Blended  Rate— Single  Stage. 

Lender  Narrative — Blended  Rate — 2  Stage — Initial  Submittal. 

Lender  Narrative — Blended  Rate — 2  Stage — Final  Submittal. 

Lender  Narrative  232(i) — Fire  Safety  Equipment  Installation,  without  Existing  HUD  Insured 
Mortgage. 

Lender  Narrative  232(i) — Fire  Safety  Equipment  Installation,  with  Existing  HUD  Insured  Mort- 


HUD-9001 1-ORCF 


gage. 

Lender  Narrative  223(d) — Operating  Loss  Loan. 


vT 
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HUD-9444-ORCF 


HUD-9001 2-ORCF 
HUD-9001 3-ORCF 
HUD-9001 4-ORCF 
HUD-9001 5-ORCF 
HUD-9001 6-ORCF 
HUD-9001 7-ORCF 
HUD-9001 8-ORCF 
HUD-9001 9-ORCF 
HUD-90022-ORCF 
HUD-91 130-ORCF 
HUD-9445-ORCF  . 
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Lender  Narrative  Cost  Certification  Supplement. 


Production  Certifications 


Consolidated  Certification — Lender. 

Consolidated  Certification — Borrower. 

Consolidated  Certification — Principal  of  the  Borrower. 
Consolidated  Certification — Operator. 

Consolidated  Certification — Parent  of  Operator. 
Consolidated  Certification — Management  Agent. 
Consolidated  Certification — Contractors. 

Auditor  Certification. 

Certification  for  Electronic  Submittal. 

Building  Code  Certification. 

Certification  of  Outstanding  Obligations. 


Additional  ORCF  Documents 


HUD-91 708-ORCF  . 

HUD-92576A-ORCF  . 

HUD-90024-ORCF  . 

HUD-91 126-ORCF  . 

HUD-941 -ORCF  . 

HUD-92264a-ORCF  . 

HUD-2-ORCF  . 

HUD-91 11 9-ORCF  . 

HUD-91 111-ORCF  . 

HUD-92070-ORCF  . 

Agreement  for  Payment  of  Real  Property  Taxes. 

Certificate  of  Need  for  Health  Facility. 

Contact  Sheet. 

Financial  Statement  Certification. 

Lenders  FHA  Number  Request  Form. 

Maximum  Insurable  Loan  Calculation. 

Request  for  Waiver  of  Housing  Directive. 

Schedule  of  Facilities  Owned  Operated  or  Managed. 

Survey  Instructions  and  Borrower’s  Certification. 

Lease  Addendum. 

Escrow  Documents 

HUD-92464-ORCF  . 

Request  Approval  Advance  of  Escrow  Funds. 

- 1 

Construction  Documents 

I~ 

HUD-91 124-ORCF 
HUD-91 127-ORCF 
HUD-92408-ORCF 
HUD-91 125-ORCF 
HUD-95379-ORCF 
HUD-91 129-ORCF 
HUD-92456-ORCF 
HUD-92023-ORCF 


Design  Architect  Certification. 

Financial  Statement  Certification — General  Contractor. 

HUD  Amendment  to  B108. 

Staffing  Schedule. 

HUD  Representative’s  Trip  Report. 

Lender  Certification  for  New  Construction  Cost  Certifications. 
Escrow  Agreement  for  Incomplete  Construction. 

Request  for  Final  Endorsement. 


Asset  Management  Documents 


HUD-92266-ORCF 
HUD-93332-ORCF 
HUD-93333-ORCF 
HUD-93486-ORCF 
HUD-9250-ORCF  . 
HUD-9250A-ORCF 
HUD-92228-ORCF 
HUD-9211 7-ORCF 
HUD-9241 7-ORCF 
HUD-93479-ORCF 
HUD-93480-ORCF 
HUD-93481-ORCF 


Application  for  Transfer  of  Physical  Assets  (TPA). 
Certification  of  Exigent  Health  &  Safety  (EH&S)  Issues. 
Certification  Physical  Condition  in  Compliance. 

Computation  of  Surplus  Cash. 

Funds  Authorizations. 

Borrower  Certification  and  Request  Detail. 

Model  Form  Bill  of  Sale  and  Assignment. 

Borrower’s  Certification — Completion  of  Non-Critical  Repairs. 
Personal  Financial  and  Credit  Statement. 

Monthly  Report  for  Establishing  Net  Income. 

Schedule  of  Disbursements. 

Schedule  of  Accounts  Payable. 


Diilod:  March  H,  2013. 

(]arol  |.  (ialiinti;. 

Assistant  Sacrntan’  for  I lonsini^ — Fcdoral 
I  lousing  (ionnnissioiun’. 

IFK  Doc.  Filed  ami 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R3-R-201 2-N262;  FXRS1265030000- 
134-FF03R06000] 

Neal  Smith  National  Wildlife  Refuge, 
Jasper  County,  lA;  Final 
Comprehensive  Conservation  Plan  and 
Finding  of  No  Significant  Impact  for 
Environmental  Assessment 


action:  Notice  of  availal)ility. 

summary:  Wo,  the  IJ.S.  Fisli  and 
Wildlife  Service  (Service),  announce  the 
availability  of  a  final  comprehensive 
conservation  plan  ((XiP)  and  finding  of 
no  significant  impact  (FONSI)  for  the 
Fnvironmental  Assessment  (FCA)  for 
Neal  Smith  National  Wildlife  Refuge 
(Refuge.  NWR).  In  this  final  CXiP.  we 
describe  how  we  intend  to  manage  the 
riduge  for  the  next  15  years. 

ADDRESSES:  You  will  find  the  final  (X'.P, 
a  summarv  of  the  final  (XiP.  and  the  EA/ 


AGENCY:  Fish  and  Wildlife  Service. 
Interior. 
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FONSl  on  the  planning  Web  site: 
httj)://\nv\\'.f\\’sj^()v/iukh\’vst/pl(innii¥^/ 
iKuilsniUh/indcx.htiiil.  A  limited 
ninnher  ot  hard  copiijs  and  (’,D-R()Ms 
an;  availal)le.  Yon  may  recpnj.sl  one  hv 
anv  olThe  lollowing  metluuls: 

•  Eiiuiil:  r:i[)l(ninin^@f\\s.*>(n’.  tnclude 
"Neal  .Smith  Final  (XiP"  in  the  subject 
line  of  the  message. 

•  U.S.  Mail:  Neal  Smith  National 
Wildlife  Refuge.  I’.O.  box  Ihltt. 

Pacific  .Stre(!t.  Prairie  (iitv.  lA  .50228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christy  Smith.  51.5-004-3400. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

With  this  notice,  we  continue  the  (XiP 
process  for  Neal  .Smith  National 
iVildlife  Refuge,  which  we  began  by 
publishing  a  notice  of  intent  in  the 
Federal  Register  (73  FR  70077)  on 
Diicemher  17.  2008.  For  mon;  about  the 
initial  process  and  the  history  of  this 
refuge,  see  that  notice.  W(!  released  the 
draft  CCiP  and  FA  to  the  public, 
announcing  and  recpie.sting  comments 
in  a  notice  of  availability  (77  FR  50155) 
on  August  20.  2012.  The  30-day 
comment  period  ended  on  .Se])temher 
It).  2012.  A  summary  of  public 
comments  and  the  agency  respon.S(!s  is 
included  in  tin;  final  (XiP. 

background 

The  National  Wildlife  Refuge  System 
Admini.stration  Act  of  ItlOO.  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  lt)t)7  (10  lI..S.(i. 
008dd-008(!e)  (Administration  Act), 
nupiires  us  to  develop  a  (XiP  for  each 
national  wildlife  refuge.  The  purpo.se  in 
developing  a  (XiP  is  to  ])rovide  refuge 
managers  with  a  15-year  strategy  for 
achieving  refuge  purpo.ses  and 
contributing  toward  the  mission  of  the 
National  Wfildlife  Refuge  .System 
(NWRS).  consistent  with  sound 
|)rincij)les  offish  and  wildlife 
management,  conservation,  legal 
mandates,  and  .Service;  ])ofici(;s.  In 
addition  to  outlining  broad  managem(;nt 
direction  on  conserving  wildlife  and 
their  habitats.  (Xd’s  identify  wildlife- 
dep(;nd(;nt  recreational  o])portunities 
available  to  the  public,  including 
oi)l)ortunities  for  hunting,  fishing, 
wildlife  oh.servation  and  photography, 
and  (;nvironmental  (;ducation  and 
interpretation.  We  will  revi(;w  and 
u|)date  the;  (XiP  at  least  every  15  years 
in  accordance  with  the  Administration 
Act. 

Fach  unit  of  the  NWR.S  was 
established  for  specific  i)urposes.  We 
use  the.se  purposes  as  the  foundation  for 
develojjing  and  ])rioritizing  the 
management  goals  and  objectives  for 


each  refuge  within  the  NWR.S  mission, 
and  to  determine  how  the  pidilic  can 
us(;  each  refuge.  The  planning  proc(;ss  is 
a  way  for  ns  and  tin;  ])ul)lic  to  evaluate 
manag(;ment  goals  and  objectives  that 
will  ensun;  the  l)(;st  possible  approach 
to  wildlife,  plant,  and  habitat 
con.servation.  whih;  |)roviding  for 
wildlife-dep(;ndent  r(;creation 
opportunities  that  are  compatibh;  with 
each  refuge’s  establishing  purpo.s(;s  and 
the  mission  of  the  NWR.S. 

Additional  Information 

The  final  (XiP  may  he  found  at 
htlf)://\v\\’\\’.f\vs.(>,oy/iuid\\'ast/plannin<^/ 
naalsniith/indax.lUml.  Tlu;  final  (XiP 
includes  detailed  information  ahoid  the 
planning  process,  refuge,  i.ssues,  and 
management  alternative  .selected.  The 
Web  site;  also  includes  an  FA  and 
IXIN.SI.  prejjared  in  accordance  with  the 
National  Fnvironmental  Policy  Act 
(NFPA)  (43  II.S.C.  4321  et  .seep).  The 
FA/FON.Sl  includ(;s  discussion  of  four 
alternative;  n;fuge  management  options. 
The  .Service’s  seli;cted  alternative;  is 
re;fle;e:te;el  in  the  limd  (XiP. 

The;  se;le;e:te;el  alte;rnative;  fe)e:ei.se;s  e)n 
ine;re;asing  the;  ame)emt  anel  eliversitv  e)f 
native;  ve;ge;tatie)n  e)n  the;  re;fnge;.  iinel 
l)re)vieliug  the;  varie;el  habitat  strue;ture; 
ne;e;ele;el  te;  suppent  wilellife;.  e;spe;e;iallv 
ele;e:lining  ])e)pulatie)ns  e)f  migrateery 
gnisshmel  hirels.  Aelelitiejiial  e;ffe)rt  is 
elire;e,te;el  teewarel  re;ste)ring  fleeristie: 
eieiality  een  jerairie;  emel  savanna  remnants 
;mel  me)nite)ring  anel  le;arning  freein  the; 
re;sults  e)f  manage;me;nt  ae;tie)ns.  The; 
re;fuge;  l)e)unelary  is  e;xpanele;el  te)  the;  e;ast 
;mel  we;.st  by  3,210  acre;s,  te;  ine  luele;  all 
tril)eit:uie;s  e)f  Walmit  (;re;e;k  that  fle)W 
through  the;  refuge.  A  eletaileel 
ele;se;ri])tie)n  e)f  e)l)je;e:tive;s  anel  aelions 
inedueleel  in  this  sele;e;te;el  alternatixe  is 
fe)unel  in  e:ha])te;r  4  e)f  the;  final  (XiP. 

(Xiristo|]he;r  P.  |e;nse;ii, 

/\e.7ui»  I!(‘<iioinil  Divaclor.  Midwvsl  IUi<>i(>n. 

I  '..S’.  Fish  and  W’ildlifn  Snn'irn. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R3-R-2012-N260;  FX RSI 265030000- 
134-FF03R06000] 

Great  Lakes  Islands  Refuges,  Ml  and 
Wl;  Final  Comprehensive  Conservation 
Plan  and  Finding  of  No  Significant 
Impact  for  Environmental  Assessment 

AGENCY:  Fish  anel  Wilellife;  .Se;n’ie:e;. 
Interie)!'. 

ACTION:  Ne)tie;e;  e)f  availability. 


SUMMARY:  We.  the;  IJ.S.  Fish  anel 
Wilellife  .Se;rvie:e;  (.Se;rvie:e;),  annemneie;  the; 
availability  eif  a  final  e;e)mpre;he;nsivi; 
e:emse;rvatie)n  plan  ((XiP)  anel  fineling  eif 
lie)  signifie;ant  impae:t  (FON.SI)  fe)r  the; 
e;nvire)nme;ntal  a.sse;ssme;nt  (I'iA)  fe)r 
islanels  that  are;  part  eif  the;  Natieenal 
Wilellife;  Refuge;  .Syste;m  in  Fake;s  llure)n. 
Mieliigan.  anel  .Su|)e;rie)r.  I'he;  (XiP 
ine:hiele;s  ('.ravel  Islanel.  (ireeai  Bay. 
llarhe)!'  Islanel.  Hure)n.  anel  Mie;higan 
Islanels  National  Wilellife;  Re;fuge;s  ((heat 

I, ake;s  Islanels  Re;fuge;s).  In  this  final 
(XiP.  we;  de;se:ribe;  he)W  we;  inte;nel  to 
manage;  the;  refuges  fe)r  the;  next  15  years. 
ADDRESSES:  Ye)U  will  finel  the;  final  (XiP 
anel  the;  EA/FON.Sl  ein  the;  planning  We;l) 
site;  at  Idtp-J/ww'w.fws.gov/midwast/ 
planning/liraatLakcsIsIands/indax.html. 
A  limiteel  number  e)f  harel  e:oi)ie;s  anel 
(iD-ROMs  are;  available.  You  may 
re;eiue;st  one;  by  any  e)f  the;  fe)lle)wing 
me;thoels: 

•  Email:  r:iplanning@fn’s.g()\’.  lne:luele; 
"Great  Lakes  Islanels  lunal  (’.CP”  in  the; 
sul)je;e:t  line;  of  the;  me.ssage. 

•  I  ’.S.  Mail:  (ieinservation  Planning. 

II. .S.  lush  anel  Wilellife;  .Se;rvie;e;.  5(i()() 
Ame;rie;an  Blvel.  We;st.  .Seiite;  990. 
Bleienningte)!).  MN  55437. 

FOR  FURTHER  INFORMATION  CONTACT:  (hu'V 
Muehlenharelt,  01 2-71 3-5477. 
SUPPLEMENTARY  INFORMATION: 

Iniroductiein 

With  this  neitie.e.  we;  e:e)ntinue;  the;  (X’.P 
pre)e:e;ss  for  the;  Gre;at  L;ike;s  Ishmels 
Re;fuge;s.  whie:h  we;  he;gan  by  publishing 
;i  ne)tie;e;  e)f  intent  in  the;  Federal  Registe;r 
(73  FR  70()77)  een  ne;e;e;mhe;r  17.  2008. 

The;  Cre;at  I.ake;s  Islanels  Re;fuge;s  are; 
e:e)m])rise;el  e)f  Gravel  Islanel  anel  Green 
Bay  National  Wilellife;  Refuges,  floe))' 
County.  Wise;onsin;  Harbor  Islanel 
Natieenal  Wilellife;  Refuge,  (ihipjeewa 
Ge)unty.  Michigan;  Huron  Natieinal 
Wilellife;  Refuge.  Marepiette;  County. 
Mie:higim:  anel  Mie;higan  Islanels 
Natieinal  Wilellife;  Refuge,  Arenac, 
Alpena,  anel  (]harle;ve)ix  (bounties, 
Mie:higan. 

I’e)r  me)re;  ahe)ut  the;  initial  i)re)e;e;ss  anel 
the;  histeirv  e)f  the;.se;  refuges.  se;e;  that 
ne)tie:e;.  We;  re;le;ase;el  the;  elraft  GGP  anel 
FA  te)  the;  ])ul)lie;.  anne)une;ing  anel 
re;epie;sting  e.omments  in  a  ne)tie:e;  e)f 
availahilitv  (77  FR  51552)  e)n  Aeigeist  24, 
2012.  The;  30-elay  e:e)mme;nt  perieeel 
eneleel  e)n  September  24,  2012.  A 
summary  e)f  ])ul)lie;  e:e)mme;nts  anel  the; 
age;ne:v  re;s))e)nse;s  is  ine;hiele;el  in  the; 
final  (:GP. 

Background 

The;  Natieenal  Wilellife;  Refuge;  System 
Aelministration  Ae;t  of  1900,  as  ameneleel 
by  the;  Natieenal  Wilellife  Refuge  Syste;m 
lmpre)ve;me;nt  Ae:t  e)f  1997  (10  U.S.(i. 
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(itiHdd-tiOHoo)  (Administration  Act), 
nupiinis  us  to  (lovolop  a  (KiP  for  each 
national  wildlife  refuge.  The  ])ur])ose  in 
(l(!velo])ing  a  CCP  is  to  ])rovide  rcjfnge 
managers  with  a  1.5-year  strategy  for 
achiciving  refuge  ])nr])oses  and 
contrihnting  toward  tin;  mi.ssion  of  the 
National  Wildlife  Refuge  .System 
(NVVKS),  consistent  with  sound 
])rinci])le.s  of  fish  and  wildlife 
management,  conservation,  legal 
mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats.  (XTs  identify  wildlife- 
de])endent  recreational  o]j])ortnnitie.s 
available  to  the  ])ublic,  including 
opportunities  for  liunting.  fishing, 
wildlife  observation  and  photogra]jhv. 
and  environmental  education  and 
interpretation.  We  will  review  and 
update  the  CCP  at  least  e\'erv  15  years 
in  accordance  with  the  Administration 
Act. 

Each  unit  of  the  NWR.S  was 
established  for  .s])ecific  ])urpo.s(!.s.  We 
use  these;  ])urposes  as  the  foundation  for 
developing  and  jnioritizing  the 
management  goals  and  objectives  for 
(;ach  r(;fnge  within  the  NWRS  mi.ssion. 
and  to  determine  how  the  |)uhlic  can 
use  (;ach  refuge.  The  planuing  proce.ss  is 
a  way  for  ns  and  the  public  to  evaluate 
management  goals  and  objectives  that 
will  ensure  the  best  ])ossihle  a])])roach 
to  wildlife,  plant,  and  habitat 
con.s(;rvati{)n,  while  ])roviding  for 
wi  1  (1 1  i fe-dependent  r(;creat ion 
opportunities  that  are  com])atihle  with 
each  refug(;’s  establishing  j)urpo.ses  and 
the  mi.ssion  of  the  NWR.S. 

Additional  Information 

The  final  CCP  may  he  found  at 
hitp://\\\v\v.l\\'H.gov/mi(h\'t^st /planning/ 

C iivatLakesIsIan ds/ indax.h tinl.  Tlie  fi na  1 
CCP  includes  detailed  information 
about  the  jjlanning  process,  the  refuges, 
issues,  and  management  alternative 
.selected.  'I'he  Web  site  also  includes  an 
EA  and  EdNSl.  prepared  in  accordance 
with  the  National  Environmental  Poliev 
Act  (NEPA)  (43  U.S.C.  4321  et  .seq.).  The 
EA/E(1N.S1  includes  discussion  of  three 
alternative  refuge  management  o])tion.s. 
The  Service's  .selected  alternative  is 
reflected  in  the  final  CCP.  The  .selected 
alternative  would  ])rovide  for  the 
growth  of  the  island  refuges  by  u])  to 
14,133  additional  acres,  and  more 
opportunities  for  compatible 
recreational  u.se.  A  detailed  de.scription 
of  objectives  and  actions  included  in 


this  selected  alternative  is  found  in 
cha])ter  4  of  tin;  final  CCP. 

(lii'ist()|)h(;i'  P.  (enseii. 

Acting  Itcgionnl  Director.  Midwest  Hegion. 
I  '..S'.  Fish  and  Wildlife  Seivice. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R3-ES-201 3-N043; 

FX  ES1 1 1 30300000F3-1 34-FF03E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability  of  permit 
apjjlications;  request  for  comments. 

summary:  We,  the  IJ.S.  Fish  and 
Wildlife  Service  (USEWS),  invite  the 
public  to  comment  on  the  following 
applications  to  conduct  certain 
activities  with  endangered  species.  With 
some  exce])tions,  the  Endangered 
S])ecies  Act  (Act)  |)rohihit.s  activities 
with  endangered  and  threatened  species 
unless  a  Federal  permit  allows  such 
activity.  The  Act  reipiires  that  we  invite 
public  conun(;nt  before  issuing  these 
])ermit.s. 

DATES:  We  must  receive  any  written 
comments  on  or  before  April  15.  2013. 
ADDRESSES:  .S(;nd  written  comments  by 
IJ.S.  mail  to  the  Regional  Director.  Attn: 
Lisa  Mandell.  IJ.S.  Fish  and  Wildlife 
Service.  Ecological  Services,  5n()() 
American  Blvd.  West,  Suite  900, 
Bloomington,  MN  55437-1458;  or  by 
electronic  mail  to  }iannitsH3liiS@f\\s.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Fisa 
Mandell,  (012)  713-5343. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  invite  ])uhlic  comment  on  the 
following  permit  a|)plication.s  for  certain 
activities  with  endangered  species 
authorized  by  .sectif)n  10(a)(1)(A)  of  the 
Act  (10  U.S.C.  1531  el  .seq.)  and  our 
r(;gnlations  governing  the  taking  of 
(;ndanger(;d  .s])ecies  in  the  (Jode  of 
E(;deral  Regulations  ((JER)  at  50  CFR  17. 
Submit  your  written  data,  comments,  or 
r<;(ine.st  for  a  co])y  of  tin;  complete 
a])plication  to  the  address  shown  in 
ADDRESSES. 

Permit  Applications 

Permit  Application  Number:  TE98()32A 

Applicant:  james  E.  Cardner,  Jefferson 
City,  MC. 

The  applicant  recpiests  a  permit  to 
take  (capture  and  release)  Indiana  hats 


{Myotis  sodalis),  Cray  hats  (Mvotis 
grisescens).  and  Ozark  hig-eared  hats 
((ioiynorhinns  town.sendii  ingens) 
throughout  the  States  of  Arkansas, 
Illinois,  Iowa,  Kansas,  Kentucky, 
Minnesota,  Missouri,  Oklahoma,  and 
Tennes.s(;e.  Pro|)o.se{l  activities  are  for 
the  r(;coverv  and  enhancement  of 
survival  of  the  .s|)ecies  in  the  wild. 

Permit  Application  Number:  TE387tiHA 

Applicant:  Sarah  A.  Bradlev,  Mark 
Twain  National  Finest.  Salem,  MO. 

The  ;q)])l leant  reipiests  a  permit 
renewal  to  take  (cajitnre  and  release) 
Indiana  hats  and  gray  hats  within  the 
Mark  Twain  National  Forest.  Mis.sonri. 
Propo.stid  activities  are  for  the  recovery 
and  enhancement  of  survival  of  the 
species  in  the  wild. 

Permit  Application  Number:  TE98()39A 

Applicant:  Kevin  J.  Roe,  Iowa  State 
Unixersity,  Ames.  lA. 

The  a])])licant  requests  a  permit  to 
take  (capture,  sample,  and  collect)  the 
Iowa  Pleistocene  .Snail  (Discus 
inaccklintocki)  within  Iowa  and  Illinois. 
The  proposed  scientific  research  is  for 
the  conservation  and  recovery  of  the 
species  in  the  wild. 

Permit  Application  Number:  TE77330A 

Applicant:  Douglas  J.  Kapusinski. 
Cleveland.  Oil. 

The  applicant  reipiests  a  permit 
amendment  to  take  (capture  and  relea.se) 
the  following  nms.sels  within  the  .Slates 
of  Illinois.  Indiana.  Michigan.  New 
York.  Ohio.  Pennsylvania.  We.st 
Virginia,  and  Wi.sconsin: 

Dwarf  wetlgemussel — Alasinidonta 
heterodon 

Spectaclecase — (hnnberlandia 
inonodonta 

Fa n s h el  1 — Cypvogeni a  stegari a 
Purple  Catspaw — Epioblasina  obliqnata 
oblkinata 

White  Catspaw — Epioblasina  obliijnata 
pei'obliqna 

Northern  riffleshell — Epioblasina 
toridosa  rangiana 
Tnhen  led  blossom — Epioblasina 
toridosa  tonilosa 
SnuflBox — Epioblasina  triqnetra 
Cracking  pearlymussel — Henustena  lata 
Pink  mucket — Lainpsilis  abrupta 
1  liggins  eye  j)earlynui.s.sel — kanijisilis 
bigginsii 

.Scaleshell — Leplodea  leptodon 
Ring  pink — Obovaria  retnsa 
White  wartyhack — Plelliobasns 
cicatricosns 

Orangefoot  pimplehack — Pletbobasns 
cooiierianiis 

She(;])nose — Pletbobasns  cyplivns 

Clnh.shell — Plenrobeina  clava 

James  s])inynui.ssel — Plenrobeina  collina 
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Rough  pigtou — Plf^urolwmu  pli^num 
Fat  po(;k(;tl)f)ok — Potaniiliis  cajxix 
Wiugiui  mapkileaf — Quadriild  Irdf^osa 
Rayed  bean — Villnsd  fdlxilis 
l’i'0])osed  activities  are  for  the 
recovery  and  enhanceimnil  of  survival 
of  the  species  in  tin;  wild. 

Permit  Application  Number:  TK20717tt 
Applicddl:  Amv  L.  llaksall.  Aurora.  It,. 

'I'he  applicant  recpiests  a  renewed 
|)ermit  to  lake  (capture  ami  release) 
Indiana  bats  within  the  .Stat(!s  of  Illinois 
and  Indiana.  Proposed  activities  are  for 
the  recovery  and  eiibanceinenl  of 
survival  of  the  species  in  the  wild. 

Permit  Application  Number:  TK;)K()37y\ 
Applicdnt:  Lynda  M.  Mills.  Fe.stns.  MO. 

The  applicant  recpiests  a  nmewcnl 
permit  to  take  (capture  and  release) 
Indiana  bats  and  (irav  bats  within  the 
State  of  Missouri.  Propo.sed  activities 
are  for  the  recovery  and  enhancement  of 
survival  of  the  species  in  the  wild. 

Permit  Application  Number:  TE18123(» 

Applicant:  Lewis  Environmental 
Oonsnlting.  LIXL  Murray.  KY. 

The  applicant  recpiests  a  permit 
amendment  to  add  the  rabbitsfoot 
mussel  (Qinnlruld  cvlindricd  cvliiulricd) 
to  the  list  of  s])ecies  covered  under  the 
permit  and  to  inclmb!  authorization  to 
work  within  the  .State  of  Michigan. 
Propo.sed  activities  are  for  the 
enhancement  of  survival  and  recovcu  v 
of  muss(!l  sjjecies  in  the  wild. 

Permit  Application  Number:  TEOttOtittA 

Applicant:  Kathrvu  M.  Womack. 
Oolumhia,  MO. 

The  ap])licant  recpiests  a  permit  tt) 
take  (capture  and  release)  Indiana  hats 
and  gray  hats  within  the  .State  of 
Missouri.  Pro])osed  activities  are  for  the 
recovery  and  enhancement  of  survival 
of  the  species  in  the  wild. 

Permit  Application  Number:  TE20752<i 

Applicant:  (iohunhia  Environmental 
Re.search  Center.  II..S.  Ceological 
.Survey,  Columhia,  MO. 

'flu:  ap|)licant  recpiests  a  iiermit 
amendment  to  take  (capture,  sample, 
release;  capture  and  hold)  Pallid 
.Sturgeon  (Scaphirhyncns  albas]  within 
the  Missouri  River  and  Middle 
Mississippi  River.  Propo.sed  research 
activities  are  for  the  conservation  and 
recovery  of  the  species  in  the  wild. 

Permit  Application  Number:  TEl  85297 

Applicant:  .Saint  Louis  Zoo.  .St.  Louis, 
MO. 

The  applicant  requests  a  ])ermit 
renewal  and  amendment  to  take 
(capture  and  relea.se:  capture  and  hold) 


American  burying  beetle  (Nicrophorns 
aincricanns)  within  the  .States  of 
Mis.souri  and  Arkansas,  and  at  the  Zoo 
facility  in  .St.  Louis,  MO.  Propo.siul 
activities  are  for  the  propagation  and 
enhancement  of  survival  of  the  species 
in  the  wild. 

Permit  Application  Number:  TE:{a7»9A 

Applicant:  RUE  finvironmental,  Inc.. 
Cincinnati.  OIL 

The  applicant  reipiests  a  ])ermit 
renewal  and  amendment  to  take 
(ca])ture  and  release)  the  following 
mammal,  mussel  and  fish  spec  ies: 

Rat.  Cray — Myotis  <^riscsccns 
Rat.  Indiana — Myotis  sodalis 
Pockelhook,  Ouachita  rock — Arkansia 
whcclcri 

Rean.  rayed — X'illosa  fah(dis 
Catsjiaw,  while  (pearlymu.ssel) — 
Hpiohlasina  oblipnata  pcrobliqna 
Higgins  eye  (jiearlymns.sel) — Ijiinpsilis 
liig<^insii 

Maplelcuif,  wingcnl — Qnadnila  fragosa 
Mus.sel.  scaleshell — Lcptodca  Icptodon 
Mussel,  .sheepnose — PJctbobasns 
cyphyns 

Mussel,  suuflhox — Hpioblasina  tricpictra 
Pciarlymu.ssel,  Curtis — E})ioblasina 
florcntina  cnrtisii 
Purple  c:at's  paw  pearlymus.sel — 
Hpioblasina  obliijnata  oblkjaata 
.S])c!ctac;lc;case  (inussc;!) — (hnnbcrlandia 
nionodonta 

Ac;ornshell,  southern — Hpioblasina 
otlicaloo;^cnsis 

Rankc;limhc!r.  purple;  (incissc;!) — 

Hlli ptoidciis  sloatiann s 
Rc;au.  Choc;taw — Villosa  choctawciisis 
Rc;an.  ('.umherland  (])c;arlymussel) — 
\'illosa  trabalis 

Rlossom,  grc;c;n  (pc;arlymu.ssel) — 
Hpioblasina  tornlosa  <>nbci'iiacnlnin 
Rlossom.  tuherc:lecl  (pc;arlymus.sel) — 
Hpioblasina  tornlosa  tornlosa 
Rlossom.  turgid  (pearlymus.sel) — 
Hpioblasina  tnrgidnla 
Rlossom.  yellow  (j)earlymussel) — 
Hpioblasina  florcntina  florcntina 
(duhshc;ll.  hlac:k — Plcnrobcnia  cart  am 
Clubshell,  ovate; — Plcnrobcnia 
pcrovatinn 

Clubshell.  sc)uthc;rn — Plcnrobcnia 
dccisnin 

Combshell.  (aunbc;rlanclian — 
H])ioblasnia  brevidens 
Combshell.  southern — Hpioblasina 
penita 

Combshell,  u])lancl — Hpioblasina 
inctastriata 

Ehonyshell,  round — I’nsconaia  rotnlata 
Elktoe,  Appalachian — Alasiiiidonta 
ravcncliana 

Elktoe;,  Cumhe;rhmel — Alasiiiidonta 
atropnrpnrca 

Fanshe;!  1 — Cvprogcnia  stegaria 
Fatmue;ket,  Arkansei.s — Lainjisilis 
powcllii 


1  le;e;ls])litter,  Alabeima  (^inflated) — 
Potainilns  in  flat  ns 
I  Ie;elsplitte;r,  Ceirolimi — Lasinigona 
dccorata 

Kidneyshell.  southern — Ptvcliobranclnis 
joncsi 

Kidneyshell,  trianguhir — 

Ptvcliobranclnis  grccnii 
Liunpmu.ssel,  Alabama — Lainpsilis 
vircsccns 

Lilliput.  pale  (pe;arlymusse;l) — 

Toxolasina  cvlindrcllns 
Me)e:e:asinsbe;ll,  Alabama — Medionidns 
acntissiinns 

Me)e;casinshe;ll.  ('.oosa — Medionidns 
liarvnlns 

Moe:e:asin.slu;ll.  Culf — Medionidns 
jicnicillatns 

Moccasinshell.  Oe:hle)e:kone;e; — 
Medionidns  sinipsonianns 
Monke;yface.  Cumbe;rl;mel 

(])e;arlymusse;l) — Qnadrnla  intermedia 
Mue:ket ,  oriingenacre; — Lainpsilis 
ficrovalis 

Mucket,  i)ink  (])e;arlymu.sse;l) — Lainpsilis 
abrupt  a 

M ussel ,  oyst er — Hiiioblasma 
cajisaeforinis 

Pe;arlshell,  Ahibiuna — Margaritifcra 
inarrianac 

Peiirlshell,  Louisiami — Margaritifcra 
hcinbcli 

Pe;!irly  mus.sel,  bird  wing — Lciniox 
riinosns 

Pe;arlymusse;l.  cracking — I Icinistcna  lata 
Pe.irly mussel,  dromedary — Droinns 
droinas 

Pearly  mussel.  little;wing — Pegias  fabnla 
Pigtoe;.  Cumbe;rlanel — Plcnrobcnia 
gibbcrinn 

Pigtoe,  dark — Plcnrobcnia  fnrvnin 
Pigtoe.  finerayeel — Hnsconaia  cnncolns 
Pigtoe.  flat — Plcnrobcnia  niarshalli 
Pigtoe,  fuzzy — Plcnrobcnia  strodcannin 
Pigtoe.  (h;orgia — Plcnrobcma 
liarilcviamim 

Pigtoe,  heavy — Plcnrobcnia  taitianniii 
Pigtoe,  mu  row — Hnsconaia  cscanibia 
Pigtoe,  oviil — Plcnrobcnia  pvrifornic 
Pigtoe,  rough — Plcnrobcnia  iilcmnii 
Pigtoe.  shiny — Hnsconaia  cor 
Pigtoe,  southern — Plcnrobcnia 
gcorgiannni 

Pigtoe;,  t:i])e;re;el — Hnsconaia  bnrkci 
Pim])l(;bae:k,  orangefoot 

(pe;;irlymus.se;l) — Plcthobasns 
cooperianns 

Pe)e:ke;tbook,  lat — Potainilns  capax 
Poe:ke;tboe)k.  iine;line;d — Lainjisilis  alt  His 
Poe:ke;tboe)k,  shinyrayeel — Lainjisilis 
snbangnlata 

Pe)e:ke;tbe)ok,  spe;e;kle;el — Lainjisilis 
strcckcri 

Rifne;she;ll,  tan — Hjiioblasina  florcntina 
walkcri  l=H.  walkcri) 

Ring  pink  (mussel) — Obovaria  rctnsa 
.Slabshell.  Chi])ola — Hllijitio 
cliijiolacnsis 

.S  p  i  n  y  m  u  sse;  1 ,  A 1 1  a  m  ;i  h  ii — Hlli jitio 
sjiinosa 
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S])inyinu.ss(;l,  Tar  River — Elliptio 
sieinstansdiKi 

Stirruj)shell — Qiiddnila  std})ds 
Thnui-ridgo,  fat  (niussi!!) — AmhUumt 
ncisldiii 

\Vartyl)ack.  wliite  (pearlymussel) — 

Pidlh ohds 1 1 s  cicd  t ricosd s 
Oeaii,  i)uri)le — Mllosci  pcipdipdidci 
(iliihshell — Plduvobdiud  chivd 
Monk(!yface,  Appalachian 

(l)earlyimiss(;l) — Qiiddruld  sparsd 
Ral)l)itsi()ot.  rough — Quadiuhi 
f;\  'liud  ricd  sirigi  I  Id  /  d 
Riffleshell,  northern — Eiyiahldsnui 
toridosd  I'dngidUd 
Sjhnynui.ssel,  jaine.s — Pldinobanni 
collind 

VVedgeinussel,  dwarf — Ahisnudontd 
hdtdvodon 

Darter,  Niangua — Elhdostoind  niangude 
Madtom,  Scioto — Noturns  tniutnidni 
('.avefisli,  Ozark — Aniblvopsis  msdd 
Dace,  Laurel — Chrosoinus  sdviori 
Sculpin.  pygmy — (Jottus  jnidhis 
(=pygindfnis) 

ShiiKjr,  l)lu(! — Cvpiindlld  cddiuled 
Cluil),  spotfin — Eriniondx  niondcdms 
Chub,  slender — Eriwysldx  adini 
Darter,  slackwater — Ethcostonid 
l)oschdn<>i 

Darter,  vermilion — Ethdostonui 
chdinwcki 

Darter,  relict — Ethdostonui  chicddnsi; 
Darter,  Ltowah — Elhdostonid  diowdhdd 
Darter,  yellowcheek — Ethdostoiud 
inooidi 

Darter,  walercres.s — Ethdostonui  nuclidld 
Darter,  Okaloosa — Ethdostonui 
okdloosdd 

Darter,  dusky  tail — Ethdostonui 
jidi'diiiiruin 

Darter,  rush — Ethdostonui  pliytoplidnin 
Darter,  bayou — Ethdostonui  nibnini 
Darter,  (iherokee — Ethdostonio  scotti 
Darter,  hluemask  (=jewel) — Ethdostonui 
sp. 

Darter,  CAimherland — Ethdostonui 
snsdiidd 

Darter,  boulder — Ethdostonui  wapiti 
Silverside,  Waccamaw — Mdiiidia 

dXtdllSd 

Shiner,  jialezone — Notrojiis  dlbizoiuitiis 
Shiner,  Cahaha — Notropis  cdluiluid 
Shiner,  (iajje  Fear — Notropis 
nidkistocholds 

Madtom,  smoky — Noturns  boildvi 
Madtom,  chiick\ — Noturns  crvjiticus 
Madtom.  yellowfin — Noturns 
fidvipinnis 

Madtom,  pygmy — Noturns  stdiuinli 
Darter,  amber — Pdrciiui  (intcsdllo 
Darter,  goldline — Pdrciiui  diiroliiiddtd 
Logperch,  Oonasauga — Pdrcino  jdiikinsi 
Darter,  snail — Pdrcino  tdiuisi 
Dace,  l)lacksid(! — I^hoximis 
cunibdrldiiddiisis 

Sturgeon,  Alabama — Scdphirhvnchiis 
snttknsi 

( iavefi sh ,  Al ahama — Spcoplatyrhiinis 
poidsoni 


Darter,  Maryland — Ethdostonui  sdlloid 
Logpcnch,  Roanoki! — Pdrcino  rex 
Shiner,  To])eka — Notropis  topeko 
(-tristis) 

Madtom,  N(;osho — Noturns  plocidns 
Activities  are  jjroposed  throughout 
th(!  range  of  the  species  which  includes 
the  States  of  Alabama,  Arkansas. 
Oonnectient,  Dfdaware,  k’lorida,  Oeorgia, 
K(;ntucky,  Illinois,  Indiana,  Iowa, 

Kansas,  Louisiana,  Maryland, 
Mas.sachu.setts,  Michigan,  Minnesota, 
Missi.ssijjpi,  Missouri,  Nebraska.  New 
llami)shire.  New  Iers(!v,  New  York, 

North  (Carolina.  Pennsylvania.  Ohio. 
Oklahoma.  South  (Carolina.  Tennes.see, 
Virginia.  West  Virginia,  and  Wisconsin. 
The  purpose  of  the  pro])osed  activities 
is  to  con.serve  and  enhance  the  survival 
of  the  .s]K!cies  in  the  wild  through 
])opulation  monitoring,  habitat 
a.sse.ssments,  and  determination  of 
presence/ahsence  of  the  species  in  the 
wild. 

Permit  Application  Number:  TE98111A 

Ajiplicdiit:  Ohio  De])artment  of 
Trans])ortation,  Oolnmhiis,  OH. 

The  ap])licant  reejuests  a  permit  to 
take  (capture  and  ndeastj/relocate)  the 
following  nms.sel  s|)ecies  throughout  the 
State  of  ()hio:  cluhshell,  fanshell, 
northern  riflleshell,  pink  mucket 
l)earlymnssel,  piir])le  catspaw,  whit(! 
cats])aw.  rayed  bean,  snuflhox. 
sheepno.se  and  rahhitsfoot.  Pro]K)sed 
activities  are  for  the  pnr])ose  of 
con.s(!rvation  and  recovery  of  the  species 
in  the  wild  through  project  planning 
and  habitat  (waluation. 

Permit  Application  Number:  TEl,'j()27A 

Applicant:  .Stantec  (ionsnlting  Services. 
Inc.,  (iohunhus,  OH. 

The  applicant  requests  a  permit 
ixmewal  and  amendment  to  take 
(ca])ture  and  release)  Indiana  hats  and 
gray  hats  throughout  the  States  of 
Alabama,  Arkansas,  Florida,  Oeorgia, 
Illinois.  Indiana.  Iowa,  Kentucky, 
Maryland,  Michigan,  Mississippi, 
Mis.souri,  New  jersey.  New  York.  North 
Carolina.  Pennsylvania,  Ohio, 

Oklahoma.  Tennes.see,  Vermont. 
Virginia,  West  Virginia,  and  Wisconsin. 
Proposed  activities  are  for  the  recovery 
and  enhancement  of  survival  of  the 
s])ecies  in  the  wild. 

Permit  Application  Number:  TE21244() 

Applicant:  )ohn  (ihenger.  Bat 
Conservation  and  Management, 
Carli.sle,  PA. 

The  ai)i)licant  re(iuests  a  permit 
renewal  to  take  (capture  and  release) 
Indiana  hats  and  gray  hats  throughout 
the  States  of  Alabama,  Arkan.sas, 
Connecticut,  Delaware,  Florida.  Ceorgia, 


Illinois,  Indiana,  Iowa,  Kentuckv, 

Maine,  Marvland,  Michigan, 

Mississij)pi,  Missouri,  New  Hami)shire, 
New  jer.sey.  New  York.  North  Carolina, 
Pennsylvania.  Ohio,  Oklahoma,  Rhode 
Island.  Tennes.see,  Vermont,  Virginia, 

We.st  Virginia,  and  Wisconsin.  Proposed 
activities  are  for  the  recovery  and 
enhancement  of  survival  of  the  species 
in  the  wild. 

Permit  Application  Number:  TE118()()9 
Applicant:  Sten  en  Ahkstedt.  Norris,  TN. 

The  ap|)licant  reejuests  a  permit 
amendment  to  include  the  following 
mussel  sjiecies:  Littlewing  j)earlv 
mu.ssel.  Fluted  kidneyshell 
(Ptvchobrdiichns  suhbtdntnni), 
Cumh(Tiand  bean,  Cumberland 
C.omhshell.  and  Tan  Riffleshell.  The 
propo.sed  amendment  includes 
expanding  the  geographic  area  in  which 
the  api)licant  may  work  to  include 
loc;ations  within  Kentuckv.  Proposed 
activities  are  for  the  recovery  and 
enhancement  of  survival  of  the  species 
in  the  wild. 

Permit  Applic:ation  Number:  TE!)tt2?)4A 

Applicant:  Normandean  Associates. 
Stowe,  PA. 

The  applicant  recpiests  a  permit  to 
take  (capture  and  relea.se)  Indiana  hats 
thronghont  the  State  of  Ohio.  Pro])osed 
activiti(!S  are  for  the  recoverv  ami 
eidiancement  of  survival  of  the  species 
in  the  wild. 

Permit  Application  Number:  TE212427 

/Ipp/Zco;?/;  Ecology  and  Environment, 
Inc.,  Lancaster,  NY. 

The  ap])licant  recpiests  a  ])ermit 
renewal  and  amendment  to  take 
(capture  and  relea.se)  Indiana  hats,  grav 
hats.  Virginia  big  eared  hats 
(Coiynorhiniis  townsdiidii  viryinianus), 
and  Ozark  big-eared  hats  throughout  the 
States  of  Alabama,  Arkansas. 
Connecticut.  Delaware,  LYorida,  Ceorgia. 
Illinois.  Indiana.  Iowa,  Kentucky. 
Maryland,  Mas.sacluisetts,  Michigan. 
Mississippi.  Mi.ssouri,  New  Hamjishire, 
New  )er.sey.  New  York,  North  (Carolina, 
Pennsylvania.  Ohio,  Oklahoma.  Rhode 
Island,  South  Carolina,  Tenne.ssee. 
Vermont,  Virginia.  West  Virginia,  and 
Wisconsin.  Proposed  activities  are  for 
the  recovery  and  enhancement  of 
survival  of  the  species  in  the  wild. 

Permit  Application  Number:  TE982{).'jA 

Applicant:  Dallas  Scott  Settle.  DBA 
Alliance  Consulting,  Fayetteville,  WV. 
The  ajiplicant  recpiests  a  permit  to 
take  (c:apture  and  relea.se)  Indiana  bats, 
gray  bats,  and  Virginia  big  eared  hats 
within  the  States  of  Illinois  and  W'est 
Virginia.  Proposed  activities  are  for  the 
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recovery  and  enliancement  of  survival 
of  the  species  in  the  wild. 

I’cirmit  Application  Nunil)er:  TEtIHZntiA 

Applicant:  Hraden  A.  Hoffman,  DBA 

Alliance  Consulting.  Fayetteville.  \VV. 

The  ap])licanl  nupiests  a  ))ermit  to 
take  (capture  and  rehiase)  Indiana  hats 
and  gray  hats  ihronghont  the  range;  of 
the  species:  Alahania.  Arkansas, 

Delaware.  Morida.  Ceorgia.  Kentucky, 
Illinois,  Indiana,  Iowa,  Maryland, 
Michigan,  Mi.ssissij)pi,  Mis.soiiri,  New 
York.  New  Ham])shire.  North  Carolina. 
Pennsylvania.  Ohio.  .South  Carolina. 
Tenne.ssee.  Virginia.  West  Virginia,  and 
Wisconsin.  Proj)osed  activities  are  for 
the  r(;coverv  and  eidiancement  of 
survival  of  the  species  in  the  wild. 

Permit  Application  Number:  TEH2ti()5A 

Applicant:  M(;lodv  L.  Mver.s-Kinzie. 

Indianapolis.  IN. 

The  applicant  reepiests  a  ])erinit 
amendment  to  add  rahhitsfoot  and 
spectaclecase  mns.sels  to  the  list  of 
mu.ssels  on  her  permit  to  take  (capture 
and  relea.se)  mussel  species  for  the 
purpose  of  euhauc(;ment  t)f  survival  of 
the  species  iu  the  wild.  The  pro])osed 
ameudm(;ut  also  iuclnd(;.s  adding  the 
.Stales  of  Illinois.  Iowa,  and  Michigan  to 
the  scope  of  tin;  ])ermit. 

Permit  A|)plication  Number:  TEnH2!>ttA 

Applicant:  Ohio  Environmental 

Protection  Agency.  Croveport.  OH. 

'I'he  applicant  recpiests  a  ju'rmit  to 
take  (ca])tnre  and  relea.se;  salvage  dead 
specimens)  mn.ssels  within  Ohio's 
.streams  and  rivers.  Federally  listed 
species  jiroposed  to  he  included  on  the 
permit  are:  clid).shell.  fanshell.  northern 
riffleshell.  pink  mucket  pearlynmssel. 
pur|)le  catsj)aw.  rahhitsfoot.  rayed  hean. 
sheepnose.  snufthox.  and  white 
catspaw.  Propo.sed  activities  are  for  the 
conservation  and  recovery  of  the  s])ecie.s 
through  evaluation  and  j)rotection  of 
habitats. 

Public  Comments 

We  .seek  public  review  and  comments 
on  these  |)erinit  aj)j)lications.  Please 
refer  to  the  ])ermit  mnnher  when  you 
submit  comments.  Comments  and 
materials  we  ri;ceiv(;  arc;  available  for 
public  in.sp(;ction.  hv  ai)])ointm(;nt, 
during  normal  hn.siiu;.ss  liours  at  the 
addrt;.ss  shown  in  the  ADDRESSES 
.s(;ction.  liefore  including  your  addr(;s.s, 
|)hone  nnmh(;r.  eniidl  address,  or  other 
personal  identifying  information  in  your 
comment,  yon  should  he  aware  that 
your  (;ntire  comment — including  your 
personal  identifying  information — mav 
he;  made  publicly  available  at  anv  time. 
While  von  can  ask  us  in  vour  comment 


to  withhold  yonr  pc;r.sonal  identifying 
information  from  pnhlic  review,  we 
t:annot  gnaranl(;(;  tlnit  wc;  will  he  able  to 
do  so. 

i)atc;(l;  Marcli  7.  201 :5. 
i.ynii  M.  I,i;\vis. 

Assislanl  l}c;^ion(il  Diicclor,  licolo^icdl 
Services.  Xtidwest  Ite^ion. 

|1  K  Doc.  :’()i:)-().Sfi21  Fitod  :i-i:c-i:i:  ainl 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R1-ES-2013-N053; 

FXES1 1 1 30100000F5-1 23-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

agency:  Fi.sh  and  Wildlife  .Service. 
Interior. 

ACTION:  Notice  of  availahilitv:  r(;(]uc;.st 
for  connn(;nts. 

SUMMARY:  We.  the  II.S.  Fish  and 
Wildlife  .Service;,  invite  the  ])nhlic  to 
comment  on  the  following  ai)plications 
for  ])(;rmits  to  conduct  activities  with 
the  purpose  of  (;nhancing  tin;  survival  of 
(;ndangered  specic;s.  Tin;  Fndang(;n;d 
.Si)c;cies  Act  of  H)73,  as  amend(;(l  (Act). 
])rohihils  certain  activities  with  r(;specl 
to  (;ndang(;red  sp(;ci(;.s  nnl(;ss  a  Federal 
p(;rmit  allows  such  activitv.  The  Ai:t 
also  r(;(inir(;s  that  we  invite;  |)uhlie: 
e:e)nnne;nl  he;fore;  i.ssning  sne:h  pe;rmits. 
DATES:  To  e;nsnre;  e:onsiele;nitie)n.  please; 
.se;nel  vour  written  c;e)nnnenls  hv  .^|)ril 
15.2013. 

ADDRESSES:  Endange;re;d  .S])e;e:ie;.s 
Program  Manage;r,  Fe;ologie;al  .Se;rvie:e;s. 
IJ.S.  Fish  and  Wildlife;  .Servie:e;.  Pae;ifie: 
Re;gie)nal  Office.  911  NF  11th  Avemne, 
Peertlanel,  Ore;gem  97232-4181.  lMe;ase 
refer  te;  the  jjermit  mnnher  fe)r  the 
a])|)lie:ation  when  suhinitling  e:omine;nt.s. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oe)lle;e;n  He;n.son.  Fi.sh  anel  Wilellife; 
niole)gist,  at  the;  aheeve  aelelre;.ss  e)r  hv 
te;lei)he)ne;  (503-231-01 31 )  eer  fax  (.50.3- 
231-0243). 

SUPPLEMENTARY  INFORMATION: 
Baf;kgroun(l 

The;  Ae:t  (10  II..S.C.  1531  el  se*e].) 
preehihits  e:e;rtain  iie:livitie;.s  with  re;spe;e:t 
te)  e;nelange;re;et  anel  thre;ate;ne;el  spe;e:ie;.s 
nnle.ss  n  Fe;ele;ral  jiermit  alleews  sne:h 
ae:livity.  Aleeng  with  e)nr  implementing 
re;gidatie)n.s  in  the  Oejele;  of  Feeleral 
Re;gidations  (OFR)  at  50  OFR  ])art  17.  the 
Ae:t  ])re)vieie;.s  fe)r  e:e;rtain  ])e;rmit.s.  anel 
re;e]nire.s  that  we  invite;  pnhlie:  e;e)mme;nt 
hefeere;  issinng  these;  pe;rmits  fe)r 
enelangereel  spe;e:ie;.s. 


A  ])e;rmit  granted  hv  ns  nneler  .se;e:tie)n 
10(a)(1)(A)  e)f  the;  Ae:t  anthe)rize;s  the; 
pe;rmitte;e;  te;  e;e)nelne:t  ae:tivitie;s 
(ine;lneling  take;  e)r  int(;r.state;  e:e)nnne;re:e;) 
with  re;s])e;e:t  te)  II..S.  e;nelange;re;el  eer 
thre;iite;ne;el  s])e;e:ie;s  feir  se;ie;nlifie: 
j)nrj)e)se;s  eer  e;nhane;e;me;nt  e)f 
jneepagalieni  eer  survival.  Onr  re;gulatie)ns 
im])le;me;nting  se;e:tie)n  10(a)(1)(A)  e)f  the; 
Ae;l  leer  the;se;  pe;rmits  are;  feeimel  at  50 
OFR  17.22  fe)r  e;nelange;re;el  wilellife; 
spe;e;i(;s.  50  OFR  17.32  fe)r  threateneel 
wilellife  s])e;e;ie;s.  50  OFR  17.02  for 
e;nel;mge;re;d  ])lant  s])e;e;ie;.s.  anel  50  OFR 
17.72  ibr  thre;ate;ne;el  plant  spe;e;ie;s. 

Applications  Available  for  Review  and 
Oonunent 

We;  invite  ioe:ai.  State,  and  Federal 
agencies,  anel  the;  ])uhlie;  te)  ce)nnnent  e)n 
the;  tbllowing  a])])lie;ations.  Ple;ase  refer 
te)  the;  appre)])riate;  pe;rmit  mnnher  tor  the; 
applie;iitie)n  wheni  suhinitling  e:e)nnne;nts. 

ne)e:ume;nts  anel  other  inlbrmatie)!) 
suhmitte;el  with  the;se;  a])])lie;atie)ns  are; 
availahle;  ibr  re;vie;w  hy  re;ejue;st  fre)m  the; 
Enelange;re;el  .Sj)e;e:ie;s  Program  Manager  at 
the;  aelelre;.s.s  listeel  in  the;  ADDRESSES 
.se;e:tie)n  e)f  this  ne)tie;e;.  snhje;e:t  te)  the; 
re;e]uire;me;nts  e)f  the;  Privae:y  Ae:t  (5 
H..S.O.  552a)  anel  Freeelom  e)f 
Inlbrmatie)!)  Ae:t  (5  II.,S.(;.  552). 

Subpennit  Number:  TE-975)()1  A 

Applicant :  Natie)nal  Wilellife 

Refuge;.  Riilge;fie;lel.  Washingle)n. 

The  a])plie:anl  re;eine;sts  a  snt)])ermit  te) 
lake;  (haze,  eiaptnre.  anel  re;te)e:ate)  the; 
Oe)lmnt)ian  white;-taile;el  ele;e;r  in 
e;e)njune:lie)n  with  a  transloe:atie)n  eifibrt 
in  the  .State  e)f  Washington  fe)r  the 
])nrpe)se;  e)f  e;nhane:ing  the;  s])e;cie;.s’ 
survival. 

Permit  Number:  TE-97903A 

Applicant:  l]..S.  Department  of 
Agrie;nltnre.  Animal  anel  Plant  Health 
In.spe;c:tie)n  .Service.  Wilellife  .Se;rvie:e;s, 
Olympia.  Washingteen. 

The;  applie;ant  re;e]ue;st.s  a  permit  te) 
take;  (haze;,  e;a])tnre,  anel  re;le)e;ate)  the; 
Oe)lmnhian  white-taileel  ele;e;r  in 
e;e)njune:tie)n  with  a  tran.sle)e;atie)n  eiffort 
in  the  State  of  Washington  ibr  the; 
purpe).se;  e)f  e;nhane:ing  the;  spe;e:ie;.s’ 
survival. 

Permit  Number:  TE-OHOttOA 

Applicant:  Washingte)n  De;partme;nt  e)f 
Fish  anel  Wilellife,  Olympia. 
Washingte)!). 

The;  a])plie:ant  re;eiue;.sts  a  ])e;rmit  te) 
take;  (haze.  e:aptnre;.  anel  rele)e:ate;)  the; 
Oolumhian  white-taileel  ele;e;r  in 
e:onjune:lie)n  with  a  transle)e:atie)n  eflbrt 
in  the  .Stale  of  Washingteen  ibr  the 
pnrpe).se;  e)f  e;nhane:ing  the  .spee:ie;s' 
survival. 
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P«!rniit  Number:  TE-9J{()(>9A 

Applicant:  (Cowlitz  Indian  Tril)(!. 
Longview.  Washington. 

The  a[)j)licant  re(]ue.st.s  a  ])ennit  to 
take  (liaz(!.  cajilnre.  and  relocate)  tlie 
(k)luinl)ian  white-tailed  deer  in 
conjunction  with  a  translocation  effort 
in  the  Stale  of  Washington  for  the 
l)nr])ose  of  enhancing  the  species’ 
survival. 

Public  Availability  of  Comments 

All  comments  and  materials  we 
receive  in  response  to  this  recpiest  will 
be  available  for  public  inspection,  bv 
a])])ointment,  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  your  address,  ])hone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
l)ersonal  identifving  information — mav 
1)(!  made  |jublicly  available  at  any  time. 
While  yon  can  ask  us  in  your  comment 
to  withhold  your  ])ersonal  identifying 
information  from  |)nblic  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so. 

Authority 

We  ])rovide  this  notice  under  .sectiiju 
10  of  the  Act  (10  IJ.S.C;.  1.5:11  at  scq.). 

l)iil(!(l;  March  .5,  201  :i. 

Richard  Hannan, 

Acting  lici’iondl  Director.  Pacific  itegion.  I'.S. 
Pish  and  Wildlife  Sen’ice. 

|I•'K  Doc.  2in:i-0.'')H2;t  ;i-i:i-i:i:  8:4.t  anil 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[F\WS-HQ-I  A-201 3-N067: 

FXI A1 671 0900000P5-1 23-FF09A30000] 

Endangered  Species;  Receipt  of 
Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receijit  of  a])plications 
for  permit. 

SUMMARY:  We,  the  IJ.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  ajjplications 
to  t:ondnct  certain  activities  with 
endangered  species.  With  some 
exceptions,  the  Fndangered  Species  Act 
(ESA)  j)rohibits  activities  with  listed 
species  unless  Federal  authorization  is 
acipiired  that  allows  such  activities. 
DATES:  We  must  receive  comments  or 
r(!(|uests  for  doenments  on  or  before 
April  15,  201  :i. 


ADDRESSES:  Brenda  Ta])ia,  Division  of 
Management  Authority,  IJ.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  212,  Arlington,  VA  2220:1: 
fax  (70:i)  :i5»-22«0;  or  email 
DMAFH@f ws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Tapia,  (70:i)  :i58-2104 
(telephone);  (70:i)  :i58-22H0  (fax); 
DMAFll@f\\’s.gov  (email). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A.  How  do  I  request  (:o})ies  of 
applications  or  connnent  on  snhinitted 
applications? 

Send  your  reejuest  for  copies  of 
aj)]3!ications  or  comments  and  materials 
concerning  any  of  the  ap])lications  to 
the  contact  listed  under  ADDRESSES. 
Please  include  the  F’ederal  Register 
notice  ])uhlication  date,  the  PRT- 
mimher,  and  the  name  of  the  apj)licant 
in  your  nKpiest  or  submission.  We  will 
not  consider  recpiests  or  comments  .sent 
to  an  email  or  address  not  listed  niubir 
ADDRESSES.  If  you  provide  an  email 
adduLss  in  your  nicpiest  for  copies  of 
a])plications,  we  will  attempt  to  respond 
to  your  recjuest  electronically. 

Please  make  your  nupiests  or 
comments  as  specific  as  |)os.sihle.  Please 
confine  your  comments  to  issues  for 
which  W(;  .seek  comments  in  this  notice, 
and  ex])lain  the  basis  for  vour 
comments.  Include  sufficient 
information  with  your  comments  to 
allow  us  to  authenticate  any  scientific  or 
commercial  data  you  include. 

The  comments  and  recommendations 
that  will  he  most  useful  and  likely  to 
influence  agency  decisions  are:  (1) 

Tho.se  supported  by  quantitative 
information  or  studies;  and  (2)  Those 
that  include  citations  to,  and  analyses 
of,  the  applicable  laws  and  regulations. 
We  will  not  consider  or  include  in  our 
administrative  record  comments  we 
receive  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listinl  above  (.see  ADDRESSES). 

B.  May  I  review  connnents  snhinitted  hy 
others? 

Comments,  including  names  and 
streid  addresses  of  resi)ondent.s,  will  he 
available  for  ])uhlic  review  at  the  street 
address  listed  under  ADDRESSES.  The 
public  may  review  documents  and  other 
information  applicants  have  sent  in 
.sn])])ort  of  the  apj)lication  unle.ss  our 
allowing  viewing  would  violate  the 
Privacy  Act  or  Fnuulom  of  Information 
Act.  Before  inc:luding  vour  address, 
phone  number,  email  addre.ss,  or  other 
personal  identifying  information  in  your 
comment,  you  should  Im;  aware  that 


your  entire  comment — including  vour 
personal  identifying  information — mav 
l)e  made  publicly  available  at  any  time. 
While  yon  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  ])nhlic  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

II.  Background 

To  help  ns  carry  out  our  con.servalion 
responsibilities  for  affected  s])ecies.  and 
in  consideration  of  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  of  197:i.  as 
amended  (10  IJ.S.C.  15:il  et  seq.).  along 
with  Executive  Order  13570. 

“Delivering  an  Efficient,  Effective,  and 
Accountable  Government and  the 
President’s  Memorandum  for  the  Heads 
of  Executive  Departments  and  Agencies 
of  )anuary  21,  2009 — Transparency  and 
Oj)en  Government  (74  FR  4085;  January 
20,  2009),  which  call  on  all  Federal 
agencies  to  ])romote  openness  and 
transparency  in  Government  hy 
disclosing  information  to  the  public,  we 
invite  i)ul)lic  connnent  on  these  permit 
aj)plication.s  before  final  action  is  taken. 

III.  Permit  Applications 

A.  Fndangered  Species 

Applicant:  Birmingham  Zoo.  Inc. 
Birmingham.  AL;  PRT-075484 

The  ajiplicant  rerpiests  renewal  of 
their  ca])tive-hred  wildlife  registration 
under  50  GFR  17.21(g)  for  the  following 
famili(!S,  and  sjjecies.  to  enhance  their 
])roj)agation  or  survival.  This 
notification  covers  activities  to  he 
conducted  by  the  apjilicant  over  a  5- 
year  period. 

Families: 

Cehidae 

Gercopithecidae 

Felidae  (does  not  include  jaguar, 
margay  or  ocelot) 

Hominidae 

Hylohatidae 

Lemuridae 

Rhinocerotidae 

Taj)iridae 

Accipilridae 

Aj)j)li(:ant:  Animal  CJonservalion 
Unlimited,  dha  Animal  Interaction 
Design  Group,  Virginia  Beach,  YA; 
PRT-93580A 

The  applicant  requests  a  permit  to 
export  and  re-imj)ort  4  male  captive 
hatched  jacka.ss  penguins  (Sphenisens 
deniersns)  to  and  from  Assinihoine  Park 
Zoo,  Winni])eg.  Manitoba,  Ganada  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
tenqiorary  exhibition.  This  notification 
covers  activities  to  he  conducted  by  the 
applicant  over  a  1-year  iieriod. 
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Apijlicant:  The  Young  Scliolar,  Motlina, 
Oil:  PRT-‘)8777A 

The  applicant  nupiost.s  a  captivo-bnul 
wildlife  registration  under  50  (',FR 
17.21(g)  for  the  radiated  tortoise 
[Asimr Inch's  nididta)  to  enhance  the 
sp(!cies’  propagation  or  survival.  This 
notification  covers  activities  to  ht; 
(:ondu<:t(!d  hy  the  applicant  over  a  5- 
year  period. 

Applicant:  Diihorah  Vovles.  Richmond, 
I’X:  l’R'r-‘)H787A 

The  ap])licant  nupiests  a  captive-bred 
wildlife  Higi.stration  nmler  50  (]FR 
17.21(g)  for  the  barasingha  [Riicarvus 
(hivducelii].  Eld's  deer  (Riicorvus  eldii). 
.sciniitar-hormul  oryx  (On  .v  ddiiinudi). 
Arabian  orv.x  (0;\’.v  hnicoixx).  addax 
(Addcix  ndsoiudculdtiis),  (lama  gazelle 
(Ndngdr  ddiiui).  and  red  lechwe  {Kobds 
Idchd)  to  enhance  the  speci(;.s’ 
propagation  or  survival.  This 
notification  covers  activiti(!S  to  he 
conducted  by  the  applicant  over  a  5- 
yciar  period. 

Applicant:  Diiborah  Vovles,  Richmond, 
TX:  PRT-98788A 

Till!  applicant  reipu'sts  a  jiiiiinit 
authorizing  interstate  and  foreign 
commiirce,  export,  and  cull  of  exce.ss 
scimitar-horned  oryx  (Onw  ddinnidh). 
addax  [Adciax  ndsoindcdldlus).  and  red 
lechwi!  [Kohds  Idcbd)  from  the  cajitivi! 
herd  maintained  at  their  facilitv.  for  the 
l)ur|)o.si!  of  enhancement  of  the  survival 
of  the  sp(!ci(!s.  This  notification  covers 
activities  to  be  conductiid  bv  tlu! 
applicant  over  a  5-yinir  jieriod. 

Applicant:  Marcus  Franco  de  Andrade, 
Miramar.  FL:  FRT-tm4‘)lA 

The  applicant  re(]nests  a  cajitive-briid 
wildlife  nigi.stration  under  50  (^FR 
17.21(g)  for  the  red  siskin  ((Airddulis 
ciicdlldtd]  to  enhance  the  species' 
jirojiagation  or  survival.  This 
notification  coviirs  activities  to  be 
conducted  by  the  apjilicant  over  a  5- 
year  jHiriod. 

Applicant:  William  Es|K:nshade,  San 
Diego.  CA:  FR  r-0840()A 

The  a|)plicant  reipiests  a  captive-bred 
wildlife  r(!gistration  under  50  CFR 
17.21(g)  (or  the  radiated  tortoisi! 
[Astrocbdiys  nididta]  to  liiihance  the 
species'  projiagation  or  survival.  This 
notilication  covers  activities  to  be 
conductiul  by  the  applicant  over  a  5- 
year  pia  iod. 

Applicant:  Zoological  Societv  of  .San 
Diiigo:  FRT-OtFlOOA 

The  ajiplicant  riupiiists  a  permit  to 
import  eight  captive-briid  African 
shmder-snout  crocodiles  [Crocodylus 
cdtapbractus)  from  Zoo  National 


D'Abidjan,  Abidjan,  (^ote  D'ivoiri!  to 
Zoological  .Society  of  .San  Diiigo,  .San 
Diego,  (lalilornia  for  thi!  purposi!  of 
I'nhancement  of  the  survival  of  the 
spiicies  through  briieding.  This 
notification  covers  activities  to  hi! 
conducted  by  the  a])plicant  over  a  5- 
year  ])(!riod. 

Aj)])licant:  ('.leveland  M(!tro])arks  Zoo. 
Chweland  OH:  FRT-8‘)2874 

The  ai)j)licant  reipiixsts  r(!newal  of 
their  captiv(!-bred  wildlife  registration 
under  50  OFR  17.21(g)  for  the  following 
families,  genus  and  species,  to  enhance 
their  propagation  or  survival.  This 
notification  covers  activities  to  be 
conducted  by  the  ai)])licant  over  a  5- 
year  p(!riod. 

Fdinilids: 

Boviddd 

Cebiddd 

CarcopUbdciddd 

Fdliddd  (dods  not  include  jaguar. 

margav  or  ocelot) 

Uominkidd 

Ijnnuriddd 

Ijirisiddd 

Hhinocdrotiddd 

Tapividdd 

(iruiddd 

Thi'dsk  ion  litb  i  d  ao 
(lands: 

'I'nn^opan 

Spacias: 

Kodld  [Fhdscoldrclos  ainaraus) 

A|)plicant:  Field  Mu.seum  of  Natural 
lii.story,  (ihicago,  lb:  FRT-()‘)817() 

The  api)licant  reiiuests  renewal  of 
their  piirmit  to  export  and  re-im])ort 
non-living  museum/herbarinm 
s])ecimens  of  endangered  and 
threateniul  spiicies  of  plants  and  animals 
(excluding  bald  eagh^s)  previously 
legally  acce.ssioned  into  the  pininittee's 
collection  for  scientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  ajjplicant  over  a  5- 
vear  period. 

A])plicant:  Brandon  Turner.  Mohile,  AL: 
FRr-989:i()A 

The  a])])licant  reipiests  a  permit  to 
import  a  sport-hunted  trojihy  of  one 
male  bontebok  [Ddindliscns  pvgurgn.s’ 
py<’drgiis)  culled  from  a  cajitive  herd 
maintained  under  the  management 
lirogram  of  the  Republic  of  South  Africa, 
for  the  purpo.se  of  enhancement  of  the 
survival  of  the  species. 

lirenila  Tapia, 

Pi()f>r(dii  Aiuilysl/Dcild  Adminislralor.  linnich 
of  Permits.  t)i\’isi(>n  of  Mamiffummi 
Aiilliority. 
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BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLES956000.L19100000.BK0000.LRCMM0E 

04175] 

Eastern  States:  Filing  of  Plat  of 
Survey;  Mississippi 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  ])lat  of 
survey  of  the  lands  described  below  in 
the  BLM-Eastern  States  office  in 
.Springfield.  Virginia.  80  calendar  days 
from  the  date  of  ]niblication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management-Eastern 
.States,  7450  Bo.ston  Boulevard, 
Springfield.  Virginia  22158.  Attn: 
Dominica  Van  Koten.  Persons  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
8()()-877-8880  to' contact  the  above 
individual  during  normal  business 
hours.  The  FIR.S  is  available  24  hours  a 
day.  7  days  a  week,  to  leave  a  mes.sage 
or  question  with  the  above  individual. 
You  will  receive  a  re])ly  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  These 
surveys  were  requested  bv  the  Bureau  of 
Indian  Affairs.  Eastern  Regions. 

The  lands  surveyed  are: 

(Ihiiclaw  Meridian,  Missis.si|)pi 
'1'.  11  N..  R.  11  E. 

The  dependent  resurvey  of  a  portion 
of  the  West  Boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  .Sections  18  and  19,  in  Townshij)  11 
North.  Range  11  East,  of  the  Choctaw 
Meridian,  in  the  .State  Mississippi,  and 
was  accejjted  January  81, 2018. 

We  will  i)lace  a  copy  of  the  ])lat  we 
described  in  the  o]jen  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  receives  a  protest  against  a 
survey,  as  shown  on  the  jdat,  ])ri()r  to 
the  date  of  the  official  filing,  we  will 
.stay  the  filing  pending  our 
consideration  of  the  jnote.st. 

We  will  not  officially  file  the  plats 
until  the  day  after  we  have  a(:ce])te(l  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  on 
a])])eals. 

Hated:  Marcli  8.  201  It. 

Dominica  Van  Koten, 

(lliiof  (Iddostral  Siirveyor. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[LLES956000-L1 41 OOOOO-BXOOOO] 

Eastern  States:  Filing  of  Plat  of  Survey 

agency:  Bureau  ol  Laud  Management, 

Interior. 

action:  Noli(:(>. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  tile  the  plat  of 
survey  of  the  lands  described  Ixdow  in 
the  Bi.M-Eastern  States  office  in 
Springfield,  Virginia,  80  cudendar  days 
from  the  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management-Eastern 
States,  74.50  Bo.ston  Boulevard, 
Springfield.  Virginia  22158.  Attn: 
Ciadastral  Survey.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8880 
during  normal  business  hours.  The  FIRS 
is  available  24  hours  a  day.  7  days  a 
W(!ek.,  to  leave  a  message  or  (piestion. 
You  will  rec:eive  a  re])lv  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  The 
survey  was  nuiuested  bv  the  Fastcun 
States  (ackson  I'ield  Office  of  the  Bureau 
of  Land  Management. 

'I’he  lands  surveyed  an;: 

Talliihassix!  Meridian,  Flnrida 
T.  1()  and  17  .S..  R.  :i4  E. 

The  supplemental  ])lat  identifies  an 
imlotted  parcel  of  land  in  tin;  N\Y  'A  of 
S(!clion  20  of  Township  0  South,  Range 
15  East,  of  the  Tallahas.see  Meridian,  in 
the  State  of  Florida,  as  shown  on  the 
original  ]jla1  dated  Februarv  1827,  and 
was  accejited  March  18,  2()()9.  This 
supplemental  jilat  of  .sections  82  and  88, 
Townshij)  10  .South,  Range  84  East  and 
.section  5,  Townshi])  17  South.  Range  84 
Fast,  Tallahas.see  Meridian,  Florida,  is 
made  for  the  pur])ose  of  (istablishing 
descriptions  of  the  subdivisions  thereof, 
with  areas  by  which  the  public  lands 
may  be  disjiosed. 

VVe  will  ])lace  a  copy  of  the  ])lat  we 
descrilnul  in  the  o])en  files.  It  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  rec(!ive.s  a  j)rotest  against  the 
survey,  as  shown  on  the  plat,  prior  to 
the  dale  of  the  offic:ial  filing,  we  will 
stay  the  filing  ])ending  our 
consideration  of  the  protest. 

VVe  will  not  officially  file  the  plat 
until  the  day  after  we  have  accepted  or 
dismissed  all  ))rotest.s  and  they  have 
h(;come  final,  including  decisions  on 
apj)eal,s. 


Baled;  March  «.  20  Kt. 

Diimiiiica  Van  Knten, 

(Jhial  (kiddslnil  Siirvavar. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-PWR-PWRO-11650; 

PX.DYOSE0023.00.1] 

Draft  Environmental  Impact  Statement 
for  Restoration  of  the  Mariposa  Grove 
of  Giant  Sequoias,  Yosemite  National 
Park,  Madera,  and  Mariposa  Counties, 
CA 

AGENCY:  National  Bark  .Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NFPA)  of 
1080  (42  II.S.C.  4882(2)((;))  and 
consistent  with  the  National  Historic 
l^reseryation  Act  (NHPA)  of  1088  (18 
D.S.C.  478  et  see].),  the  National  Park 
.Service  has  |)rej)ar(!d  a  Draft 
Fnyironmenlal  lm])act  .Statement  (ELS) 
for  the  ])roj)osed  restoration  of  the 
Mariposa  (irovi!  of  giant  secpioias  in 
Yosemite  National  Park.  'I'his  Draft  FIS 
pre.smits  three  com])rehensiye  design 
ah(!rnatives  for  re.storing  natural 
conditions  in  the  Maripo.sa  (irove  as 
well  as  imjiroving  visitor  experience 
and  access  within  the  drove  and  at  the 
nearby  .South  Entrance  to  the  park.  The 
National  Park  .Service  is  inviting  ])uhlic 
review  of  the  do{:ument  to  solicit 
feedback  on  the  proi)osed  alternatives 
and  to  hear  ideas  and  concerns  for 
consideration  in  the  Final  ELS. 

DATES:  All  written  comments  must  he 
])ostmarked  or  tran.smitted  not  later  80 
days  from  the  date  of  publication  in  the 
Federal  Register  of  the  Environmental 
Protection  Agency’s  notification  of 
availability  of  the  Draft  EI.S.  Upon 
confirmation  of  this  date, 
announcements  will  he  |)rovided  on  the 
j)rojecl  Web  site  (/i///};//u'U’iv.n/Js.go\'/ 
yosfi/iHirknif’nit/njdrovH.htni)  and  via 
local  and  regional  pniss  media.  Public 
meetings  will  he  held  iluring  the  review 
])eriod  (exact  date,  location,  and  times 
to  he  announced;  visit  the  park’s  web 
pages  for  n])-to-date  information). 
ADDRESSES:  Written  comments  may  he 
submitted  electronically  to  lUtj):// 
})(irki)l(tnning.n})s.go\'/iu(irii}()S(igr()V(^  or 
l)y  mail  to  .Su])erintendent.  Attn: 
Mari])osa  Grove  DELS.  P()  Box  577, 
Yosemite,  GA  058851.  Gomments  may 
also  he;  submitted  in  jjerson  during 
husine.ss  hours  to  the  .Snpiuintendent’s 
Gffice  in  the  Valley  Administration 
Building  or  the  Office  of  Environmental 


Planning  and  Gompliance  at  5088 
Eore.sta  Road.  El  Portal,  (iA. 

Before  including  yonr  address,  i)hone 
number,  email  addre.ss,  or  other 
personal  idmitifying  information  in  yonr 
comment,  yon  should  he  aware  that 
your  entire  comment — including  your 
])er.sonal  identifying  information — mav 
he  made  ])nhlicly  available  at  any  timi!. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  |)ersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  lx;  able  to 
do  .so. 

SUPPLEMENTARY  INFORMATION: 
G.omjnehensive  actions  are  needed  to 
ensure  that  the  Maripo.sa  (hove 
continues  to  thrive  and  provide 
inspiration  and  enjoyment  for  future 
generations.  The  ])rimary  goals  of  this 
project  an;  to  re.store  degraded  habitat 
and  natural  pr(x:e.sse.s  critical  to  the 
long-term  health  of  the  Grove  and 
imj)rove  the  overall  visitor  experience. 
The  Draft  ElS  presents  environmental 
analysis  of  three  action  alternatives  as 
well  as  the  No  Action  Alternative, 
Altenvitiw  1.  which  serves  as  a  ha.seline 
from  which  eff(x:ts  of  the  action 
alternatives  can  he  com])ar(xl.  To 
address  the  considerable  i.ssues  facing 
the  Grove  and  its  visitors,  and 
consistent  with  goals  outliiuxl  in  the 
])ark’.s  dcnoi'dl  ManaycniciU  Plan  for  the 
Mariposa  Grove  and  .South  Entrance 
areas,  the  National  Park  .Service  has 
d(!velo|)(xl  threx;  diisign  alternatives  that 
include  major  actions  to  restore  the 
Grove  and  im])rove  visitor  experience. 
Altarnrttivd  2  (.South  Entrance  Huh)  is 
identified  as  the  agency-preferred 
alternative.  To  allow  for  c;omj)rehensive 
re.storation  of  wetlands,  sound.scaixc 
and  giant  siKjuoia  habitat,  this 
alternative  would  relocate  public 
parking  from  the  lower  jxirtion  of  the 
Grove  to  the  ])ark’s  .South  Entrance  and 
remove  commercial  tram  operations.  A 
.South  Entrance  parking  and  visitor 
information  huh  would  become  the 
])rimarv  departure  point  fex'  visitors 
using  the  park  shuttle  to  the  Grove.  An 
abandoned  road  segment  would  he 
nxipened  to  allow  for  more  extensive 
restoration  of  wetlands  and  secpioia 
habitat  in  the  lower  portion  of  the 
Grove.  Altdinatiw  2  (Grizzlv  Giant  Hnh) 
wonld  relocate  public  parking  and 
visitor  information  to  the  vicinity  of  the 
Grizzlv  Giant.  This  altiunative  would 
construct  a  bypass  road  to  the  vicinity 
of  the  (h’izzly  Giant,  which  wonld  allow 
for  removal  of  commercial  tram  and 
shuttle  o]X!ration.s  within  the  Grove  anil 
provide  fix’  comprehensive  restoration 
of  wetlands  and  giant  sequoia  habitat. 
Altdi'iifitiw  4  (.South  Entrance  Huh  with 
Modified  Gommercial  Tram)  would 
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relocate  the  commercial  tram  staging 
and  operations  to  the  South  Fnirance 
ania  and  nulnce  the  route  and  hours  of 
o|)eration  to  enhance  secpioia  habitat 
and  improve;  tin;  .sonndscaj)e  and  ov(;rall 
visitor  exp(;rience  within  tin;  drove.  Tin; 
majority  of  public  j)arking  wonld  be 
r(;located  to  the  .South  Entrance;,  tin; 
primary  departure  jjoint  for  visitors 
using  tin;  j)ark  shuttle  to  the  (irove. 
Nnmerons  other  r(;habilitation  and 
r(;storation  actions,  such  as 
improvement  of  hydrologic  flow, 
project-specific  |)re.scribed  fin;  and 
hazardous  fuel  reduction  treatments, 
soil  decomj)action.  and  improvement  of 
visitor  orientation  and  interpr(;tation 
would  be  comj)on(;nts  of  all  of  the 
action  alternatives  to  varying  degrees. 

For  further  information.  ])lease 
contact  the  Office  of  Environmental 
Planning  and  Complianct;.  at  (209)  87t)- 
1002  to  speak  with  an  individual,  or 
{20‘))  87!)-i:}(i.5  to  leave  a  voic(;mail 
with  your  name,  call-back  number,  and/ 
or  address. 

Decision  Process:  All  comments 
receiv(;d  on  the  Draft  EkS  will  be  dnlv 
consider(;d  in  pre))aring  the  Final  EKS. 
The  Final  EKS  is  expecl(;d  to  he;  availabh; 
in  late  Fall  2018.  A  R(;cord  of  Decision 
wonld  be  pr(;par(;d  not  sooner  than  80 
days  aft(;r  release  of  tin;  Final  Id.S. 
llecan.se  this  is  a  delegated  Id.S.  the 
official  r(;sponsibl(;  for  approving  tin; 
llnal  plan  is  the  R(;gional  Dir(;ctor. 
Pacific  \V(;st  R(;gion.  National  Park 
.S(;rvic(;:  snbse(iu(;ntlv  the  official 
r(;sponsible  for  implementation  of  the 
ai)prov(;d  plan  for  restoration  of  the 
Mariposa  (irove  is  the  .Superintendent. 
Yos(;mite  National  Park. 

Dated:  |aiuiarv  17.  2013. 

(dirisline  S.  I.ehnertz. 
l{(‘<iioiuil  Ditveior.  Pacific  U’e.s/ 

IKK  Doc.  20i:!-0r>H2()  Filed  3-13-13:  «:4.3  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NAGPRA-12455; 

PCU00RP1 4.R50000-PPWOCR  ADNO] 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Scirvicc;.  Interior. 
ACTION:  Amended  Notice. 

SUMMARY:  Notice  is  heniby  giv(;n  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  .5  IJ..S.C'..  Appendix 
(1988).  of  a  meeting  of  the  Native 
American  (Graves  Protection  and 
Repatriation  Review  (]ommitt(;e  (Review 
('-ommittee).  The  Review  Committee 


meeting  previonslv  notic(;d  in  the 
Federal  Register  (77  FR  .58228-.58229. 
Angii.st  81 , 201 2),  to  occur  on  Mav  22— 
28.  2018.  in  tin;  History  Colorado  (winter 
of  tin;  Hi.storv  Colorado  Mnsenm. 

Denv(;r  Colorado,  will  now  occur  only 
on  May  22.  2018,  from  10  a.m.  to  4  p.m. 
EDT.  This  m(;(;ting  will  be  l(;l(;phonic 
and  opcai  to  tin;  public. 

DATES:  riu;  R(;vi(;w  (3)nnnitt(;e  will  m(;(;t 
on  May  22.  2018.  The  agenda  and 
mat(;riaKs  for  this  meeting  will  be  post(;d 
on  or  befon;  Ajn  il  22,  2018.  Pre.sentation 
r(;(jn(;sts  must  be  rec(;ived  bv  March  22. 
2018.  The.se  an;  the  same  dates  that 
appear(;d  in  the  notice  of  meeting  oi 
Angn.st  81.  2012. 

ADDRESSES:  Electronic  submissions  are 
to  be  sent  to:  SIicnv_Ihilt@nps.aov. 
Mailed  submissions  are  to  be  .sent  to: 
D(;signated  F’ederal  Office;!',  NACPRA 
Review  Committee.  National  Park 
.Service,  National  NACPRA  Program. 
1201  Eve  ,Str(;et  N\V.,  8th  Floor  (22.58), 
Washington,  DC  20005. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
h(;rebv  giv(;n  in  ace.ordance  with  the; 
l*'ed(;ral  Advi.sorv  Committee  Act.  5 
ll.S.t;.  App(;ndix  (l‘)88).  of  a  meeting  of 
the  Native;  Ame;rie:an  (have;.s  Pre)te;e;tie)n 
anel  Rejiatriatiein  Re;vie;w  Ceimmitte;;; 
(Re;vie;w  Cennmittee;).  The;  Re;vie;w 
(lemnnitte;;;  was  e;.stabli.she;el  in  .Se;e:tie)n  8 
eif  the;  Native;  Ame;rie;an  Crave;.s 
Pre)te;e:tie)n  anel  Re;])atriatie)n  Ae:t  of  1990 
(NA('.PRA).  25  U.S.C.  8000.  The;  Re;vie;w 
Ce)nimitte;e;  me;e;ting  pre;vie)usly  ne)tie:e;el 
in  the;  Fe;deral  Re;gisler  (77  FR  58228- 
5822?).  Angn.st  81, 2012).  te)  e)e:e:nr  em 
May  22-28,  2018,  in  the;  Histeiry 
Ceileiraele)  (;e;nte;r  eif  the  Histeiry  C^eileiraelo 
Mnsenm.  De;nve;r  Ceiloraelo,  will  now 
e)e;e;ur  only  ein  May  22.  2018,  freim  10 
a.m.  to  4  p.m.  EDT.  This  me;e;ting  will 
be;  te;le;phe)nie:  anel  eipem  to  the;  jniblie:. 

rhe  agenela  feir  this  me;e;ting  will 
inclnele  the;  appeiintment  eif  the; 
snbe:e)mmitte;e  tei  elraft  the;  Revie;w 
Ce)mmitte;e;'.s  Re;|ie)rt  to  the  Ce)ngre;.ss  feir 
2018.  anel  eli.se:ns.sie)n  eif  the;  se;ope;  eif  the; 
Re;]ieirt;  the;  ele;ve;leijime;nt  by  the  Re;vie;w 
(^einnnitteie;  eif  an  agreeel  niiein  list  eif 
neimineies  tei  the;  .Se;e:re;tary  eif  the:  lnte;rieir 
feir  the;  at-large;  me;mbe;r  eif  the;  Re;vie;w 
(aimmittee;  anel  Natieinal  NACPRA 
Preigram  re;peirt.s.  In  aelelitiein,  the;  agenela 
may  ine;lnele;  reiepiests  tei  the;  Re;vie;w 
Ceinnnitte;e;  for  a  re;e:eimme;nelatiein  tei  the; 
.Se;e:re;tary  eif  the;  lnte;rieir,  as  re;e|iiir(;el  by 
law.  in  eireler  tei  efie;e:t  the;  agre;eel-ii|iein 
elispeisitiein  eif  Native;  Amerie:an  human 
reimains  ele;te;rmine;el  tei  be  e:nltiirallv 


iinielentifiable;  pre;sentatieins  bv  Inelian 
tribe;s.  Native;  IKiwaiian  eirganizatieins. 
mn.seums.  Feeleral  age;ne;ie;.s,  anel  the 
pnblie:.  The;  agenela  anel  materials  feir 
this  me;e;ting  will  be;  jieisteel  ein  eir  be;feire 


April  22.  2018,  at  hltp://\v\v\v.nps.<>ov/ 
naaprn. 

The;  Re;vie;w  (leimmitte;;;  is  .seilie:iting 
pnblie:  e:einnne;nt  presentatieins  by  Inelian 
tribe;.s.  Native;  Hawaiian  eirganizatieins. 
nni.semms,  anel  Feeleiral  ageneiies  ein  the; 
feilleiwing  twei  tei]iie:s:  (1)  the;  preigre;.ss 
inaele;.  anel  any  barriers  e;ne:einnte;re;el.  in 
impiememting  NAfiPRA  anel  (2)  the 
oute:eime;.s  eif  elispnte  re.seilntiein 
fae:ilitate;el  by  the;  Re;vie;w  (3immitte;e 
]inrsuant  tei  25  8000(e;)(4).  The; 

Re;vie;w  (’eimmittee  al.sei  will  e:ein.siele;r 
either  pnblie:  e:e)mme;nt  ]ire;se;ntatiein.s  by 
Inelian  tribeis.  Native;  Hawaiian 
eirganizatieins.  mn.seums,  Feeleral 
age;ne:ie.s.  anel  the;  pnblie:.  Oral 
pre.sentatiein  lime;  may  be;  limiteel  as 
ne;e:es.sary.  Written  e:einnnont.s  may  be 
siibmitteel  in  lien  of  eiral  pre;.se;ntatiein.  A 
]iulilic  e:einnnent  ]ire;se;ntaliein  reiepiesl 
mn.st,  at  minimnm.  inclnele  an  ab.strae:t 
eif  the;  jire;.sentatiein  anel  e:eintae:t 
infeirmatiein  feir  the;  ]ire;se;nte;r(s). 

Re;e)ue;sts  mn.st  be;  ree:e;ive;el  by  the; 
De;signateel  Feele;ral  ()ffie:ial  bv  Mare:h 
22,2018. 

Tho.se;  who  ele;sire;  to  re;giste;r  feir  the; 
me;(;ting  sheiiilel  e:eintae:t 
A\’A(iPPA@r(ip.nii(i(:o.nct,  by  May  17. 
2018.  feir  registration  infeirmatiein. 
Reigistrants  will  be  preiviele;el  the; 
telepheine;  ae:e:e;.ss  nnmbe;r  feir  the 
meeting.  Theise  making  elispeisitiein 
reiepieisls  anel/eir  ]iublie:  e:eimmenl 
pre.sentatieins,  mn.st  re;gi.ster  feir  the 
ine;e;ting  anel  alsei  jireiviele  the; 
]in;se;ntatiein  infeirmatiein  lei  the; 
lle;signate;el  lH;ele;ral  ()ffie:ial  by  the;  elateis 
as  inelie:ateel  alieive.  A  tran.se:ri]it  anel 
minnte;.s  eif  the;  me;e;ting  will  alsei  a]i]iear 
ein  the;  National  NACiPRA  Preigram  We;b 
site;:  htfp://\\’\\’\v.nps.gov/nctapr(i. 

.Submi.ssieins  may  be;  maele  in  eine;  eif 
three;  ways: 

1.  Elee:treinie:ally.  as  an  attachment  tei 
a  message  (]ireferre;el  feir  submissieins  eif 
10  ]iages  eir  hiss).  Elee;treinie:  .submissions 
are  to  be  sent  to:  SIwnv_Hntt@nps.gov. 

2.  Ily  mail,  ein  a  single  e:om|iact  elisc 
(jireferreiel  feir  siilimissions  eif  ineire  than 
10  ]iage;s).  Maileiel  submissions  are  tei  be; 
.sent  tei:  Designate;el  Feeleral  Offie:e;r, 
NACPRA  Re;vie;w  Ceimmitteie,  National 
Park  Servie;e,  Natieinal  NACPRA 
Preigram.  1201  Eye;  Stre;e;t  NW.,  8th  Fleieir 
(2258).  Washingtein,  DC  20005. 

8.  Bv  mail,  in  harel  e;eiiiv. 

Siie:h  iteans  are;  snbjee:t  tei  ]iei.sting  ein 
the;  National  NA(JPRA  Preigram  We;b  site; 
]irieir  tei  the;  me;e;ting.  Items  submitteiel  at 
the;  me;e;ting  are;  snbje;e:t  tei  peisting  afte;r 
the;  me!e;ting. 

Infeirmatiein  alieiut  NACjPRA,  the; 
Re;vie;w  Ceimmittee,  anel  Review 
(leimmitteie  me;e;ting,s  is  available  ein  the; 
Natieinal  NACPRA  Preigram  We;b  site,  at 
http:/ /\v\v\v. nps.gov /nngprn.  Feir  the; 
Re;vie;w  Commit teie’s  meeting 
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l)n)(:e(liin!s,  click  on  “Review 
(ioininittee,”  then  click  on 
“Rrocednres."  Meiiting  inimit(!s  inav  he 
accessed  by  going  to  the  Whih  siti;;  then 
clicking  on  “Review  (ionnnittet!:”  and 
then  clicking  on  “Meeting  Minnt(!s.” 
Approximately  Ibnrtecm  weeks  alter 
(;ach  Revi(;w  Connnittee  meeting,  the 
meeting  transcri])t  is  posted  ibr  a 
limited  time  on  the  National  NA(JPRA 
Program  Web  site. 

The  Review  Committ(U!  memhers  are 
a])]K)inted  hy  tin;  Secretary  of  the 
Interior.  The  Review  (iommittee  is 
resjjonsihle  for  monitoring  the  NA(]PRA 
inventorv  and  identification  proce.ss; 
reviewing  and  making  findings  related 
to  the  identity  or  cultural  affiliation  of 
cnltural  items,  or  the  return  of  such 
items;  facilitating  the  resolution  of 
disputes;  com])iling  an  inventorv  of 
culturally  nnichmtifiahle  human 
remains  that  are  in  the  jmssession  or 
control  of  each  Federal  agency  and 
mnseinn,  and  recommending  s])ecific 
actions  for  developing  a  process  for 
disposition  of  such  human  remains; 
consulting  with  Indian  tribes  and  Native 
Hawaiian  organizations  and  miisenms 
on  matters  affecting  such  tribes  or 
organizations  lying  within  the  sco])e  of 
work  of  the  Review  (iommittec!; 
consulting  with  the  Secretarv  of  the 
lnt(!rior  on  the  development  of 
r(;gulations  to  carry  out  NAdPRA;  and 
making  recomnKmdations  regarding 
future  care  of  rej)atriated  cultural  items. 
The  Review  (lommittee's  work  is  carried 
out  during  the  course  of  meetings  that 
are  open  to  the  })nhlic. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
ptiisonal  identifying  information  in  yonr 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
1)(;  made  jjuhlicly  available  at  any  time. 
While  you  nan  ask  us  in  your  comment 
to  withhold  yonr  ])ersonal  identifying 
information  from  ])uhlic  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

Diitiul:  l-'eliniarv  27.  2()i:t. 

Sherry  HuU. 

Dasignalad  Fedora  I  Officar.  X’alivo  Amorioan 
Graves  Praleelian  and  Ueptdriaiion  lieview 
Gaiuinittee. 

Il'K  Doc..  2()i:i-(l.'j!)22  l•'ito(l  iiin] 

BILLING  CODE  4312-50-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-SER-BISC-09775;  PPSESEROC3, 
PPMPSAF1Y.YP0000] 

Record  of  Decision  for  the  Coral  Reef 
Restoration  Plan,  Biscayne  National 
Park,  FL 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  llu;  National 
Environmental  Poliev  Act  (NEPA)  of 
intiH.  42  U.S.C.  4332(2)(C).  the  National 
Park  Service  annonnccis  the  availahilitv 
of  the  Record  of  Decision  (ROD)  for  the 
Coral  Reef  Restoration  Plan  (Plan)  for 
Biscayne  National  Park,  Florida.  On 
May  31, 2012,  the  Regional  Director. 
Sonthea.st  Region,  apjjroved  the  ROD  for 
the  ])rojec;t. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Alvear,  Bi.scayne  National  Park,  0700 
SW.  328th  Street,  Homestead,  FL  33033; 
Tel(!])hone  (78())-33.5-3023. 
SUPPLEMENTARY  INFORMATION:  Many 
v(!.ssel  groundings  occur  annually  in 
Bi.scavne  National  Park,  causing  injuries 
to  submerged  resources.  The  goal  of 
coral  reef  restoration  actions  in  Biscayne 
National  Park  is  to  create  a  .stable,  self- 
sustaining  nuT  envirommmt  of  similar 
to])ogra])hy  and  surface  complexity  to 
that  which  (ixistcxl  prior  to  injury,  such 
that  natural  recovery  proces.ses, 
enhanced  through  mitigation,  if  needed, 
will  lead  to  a  fully  functioning  coral  nud 
commnnity  with  near  natural 
com))lexity.  structiire,  and  make-u])  of 
organisms.  The  Plan  provides  a 
sy.stematic,  approach  to  addre.ssing 
injuries  to  coral  reefs  cau.sed  hv  vessel 
groundings  within  Biscayne  National 
Park.  The  Environmental  Imjjact 
Statement  |)repared  for  the  Plan 
analyzed  two  alternatives,  the  No 
Action  alternative  (Alternative  1)  and 
Restoration  Using  a  Programmatic 
Ap])roach  (Alternative  2). 

Alternative  1  would  not  change  the 
existing  a])proach  to  coral  reef 
restoration  planning  and 
implementation,  including  NEPA 
compliance.  Currently,  Biscaynii 
National  Park  resource  managers 
evaluate  the  impacts  c)f  coral  reef 
nistoration  actions  and  specific 
restoration  methods  when  planning  ami 
implementing  restoration  at  each 
grounding  incident.  In  contra.st,  to 
address  each  coral  injury  under 
Alternative  2,  the  most  apj)roj)riate 
restoration  actions  and  specific 
restoration  methods  would  he;  sehicted 
from  a  “toolbox”  of  methods  that 
already  have  had  their  impacts 
evaluated  programmatically.  Under 


Alternative  2,  10  reasonable  and 
common  coral  reef  re.storation  actions 
were  identified  and  evaluated  for 
inclusion  in  the  toolbox. 

The  ROD  identifies  Alternative  2 
(Re.storation  Using  a  Programmatic 
Approach)  as  the  National  Park 
Sm  vice’s  selected  action.  'Phe  ROD 
includes  a  statement  of  the  decision 
made,  a  sninmarv  of  the  other 
alternative  considenul,  the  basis  for  the 
decision,  a  description  of  the 
environmentally  ])referal)le  alternative, 
and  a  summary  of  public  and  agency 
involvement  in  the  decision-making 
proce.ss.  (iopies  of  the  ROD  may  he 
obtained  from  the  contact  listed  below 
or  online  at  http:// 
park  plann  ing .  n  ps.go  v/  hi  sc. 

The  resjjonsihle  official  for  this 
Record  of  Decision  is  the  Regional 
Director,  Southeast  Region.  National 
Park  Service,  100  Alabama  Street  SW.. 
1924  Building.  Atlanta,  Georgia  30303. 

Dated:  .March  7.  201  :t. 

Gordon  Wissinger, 

Acting  Itegianal  Director.  Southeast  Itegion. 
|FR  Doc.  20i:t-(r)«‘l8  Mloil  :i-i;i-13;  Hia.'i  ami 
BILLING  CODE  4310-JD-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-860] 

Certain  Optoelectronic  Devices  for 
Fiber  Optic  Communications, 
Components  Thereof,  and  Products 
Containing  Same;  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Granting  Complainants 
Avago  Technologies  General  IP 
(Singapore)  Pte.  Ltd.’s  and  Avago 
Technologies  U.S.  Inc.’s  Motion  To 
Amend  the  Complaint  and  Notice  of 
Investigation 

AGENCY:  U.S.  Intornational  Trade 
Gommission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
(]ommi.ssion  (“the  Gommission”)  has 
determined  not  to  review  an  initial 
determination  (“ID”)  (Order  No.  8) 
issued  hv  the  jiresiding  administrative 
law  judge  (“AL)”)  iu  the  ahove- 
captioned  investigation  granting  a 
motion  of  complainants  Avago 
't’echnologies  (iemaal  IP  (Singapore) 
Pte.  Ltd.  of  Singa|)ore  (“Avago  (General 
IP”)  and  Avago  'rechnologies  U.S.  Inc. 
of  San  lose,  (ialifornia  (“Avago 
Technologies”)  to  amend  the  com])laint 
and  notic:e  of  investigation  (“NOl”). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman.  Esq.,  Office  of  the 
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(aaieral  (Ajun.sel,  D.S.  International 
Trade  ('onnnission,  .5()()  F  .Street,  SW.. 
Washington.  DC]  204.30.  telephone  (202) 
20.5-31 1.5.  (’,o])ies  of  non-conlidcnitial 
(locninents  tiled  in  connection  with  this 
investigation  are  or  will  he  available  lor 
ins|)e(:tion  during  olticial  business 
hours  (8:4.5  a. in.  to  .5:1.5  p.in.)  in  the 
Oliice  of  the  Secretary,  II.S. 

International  Trade  (]onnnission,  .500  1] 
Street.  SW..  Washington.  DC',  20430, 
telephone  (202)  20.5—2000.  Cieneral 
information  concerning  the  C’.onunission 
may  also  he  obtained  by  accessing  its 
Internet  .server  at  /?f//j.//n  n  n  .i/.s7/r;.go\'. 
The  jnihlic  record  for  this  investigation 
may  be  viewed  on  the  Cxmimission's 
electronic  docket  (FDIS)  at  hWp.// 

! tearing-impaired 

pcir.sons  are  atlvi.sed  that  information  on 
this  matter  can  he  obtained  by 
contacting  the  Cknnmission’s  TDD 
terminal  on  (202)  20.5-1810. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  by  notice  on 
October  2.5.  2012.  based  u])on  a 
complaint  filed  by  Avago  Technologies 
I'iber  IP  (Singaj)ore)  Pte.  hid.  of 
.Singapore  ("Avago  Fiber  IP"):  Avago 
Oeneral  IP  and  Avago  Technologies 
alleging  a  violation  of  .section  337  in  the 
im|)ortation.  sale  for  im|)ortation.  or  sale 
within  the  United  .States  after 
imiiorlation  of  certain  optoelectronic 
devices  for  fiber  optic  communications. 
com|)onenls  thereof,  and  products 
containing  the  same  bv  reason  of 
infringement  of  certain  claims  of  U..S. 
Patent  Nos.  I).‘)47.4.5()  and  .5..5!K)..5t).5 
(collectively.  "Asserted  Patents").  77  FR 
8.5713  (Oct.  30.  2012).  'I’he  (Commission 
named  IPlronics  A/.S  of  Roskilde. 
Denmark:  IPtronics  Inc.  of  Menlo  Park. 
(California:  F(C!  USA.  hh(C.  of  Filers. 
Pennsylvania:  F(CI  Deutschland  (Cinbll 
of  Berlin.  (Cermanv:  F(CI  SA  of 
('luyancourt.  France;  Mellanox 
Technologies,  Inc.  of  .Sunnvvale. 
(California:  and  Mellanox  Technologies 
Ltd.  of  Yokneam.  l.srael  (collectively. 
"Respondents")  as  respondents.  The 
(Commi.ssion  also  named  the  Office  of 
Unfair  bn])ort  Investigations  ("OUII")  as 
a  parly  in  this  investigation. 

On  December  21. 2012,  complainants 
Avago  (Ceneral  IP  and  Avago 
Tec:hnologie.s  (collectivelv,  "Avago") 
filed  a  motion  to  amend  the  complaint 
and  NOl  to  ndlecl  the  merger  of  original 
complainants,  Avago  Fiber  IP  and 
Avago  (Ceneral  IP.  Avago  also  moved  to 
amend  the  comiilaint  and  NOl  to  rellecl 
the  change  in  ownershi])  of  the  Asserted 
Patents  from  Avago  Fiber  IP  to  Avago 
(Ceneral  IP  by  virtue  of  an  assignment 
from  the  merger.  The  motion  slates  that 
Avago  (Ceneral  IP  remains  the  sole 
surviving  entity  as  a  result  of  the  merger 


and  that  the  OUll  does  not  oppose  the 
motion.  On  )anuarv  4,  2013. 

Resjiondents  oppo.sed  the  motion. 
.Specifically,  the  Resiiondents  o|)po.sed 
the  withdrawal  of  Avago  h’iber  IP  as  a 
complainant:  they  did  not  o|)|)ose  the 
amendments  that  reflect  the  a.ssignment 
of  the  As.serled  Patents  to  Avago  (Ceneral 
IP. 

On  Imbruarv  7.  2013,  the  AL|  issued 
the  sul)j(!ct  ID  granting  Avago’s  motion. 
The  Ah)  found  that  good  cause  exists 
and  that  the  interests  of  the  jiarlies  and 
the  jmhlic  will  he  best  servisd  hv 
amending  the  complaint  and  NOl.  No 
])arty  jielitioned  for  niview  of  the  ID. 

'rhe  (Commission  has  ilelermined  not  to 
review  the  subject  ID. 

The  authority  for  IIk;  (Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1030,  as 
amended.  10  U.S.(C.  1337.  and  in 
sec:tions  210.21  and  210.42(h)  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure.  10  (CFR  210.21. 210.42(h). 
Issued:  Marcli  K,  201 3. 

8v  ordcM'  of  die  (Coiniiiission. 

I.isa  K.  Barton. 

Actin;^  .S’ecrcO/n'  lo  tha  (jommissiDn. 
il  k  Dm;.  201  .'l-imKIi,'')  I'ilisl  :i-i:i-i;);  ami 
BILLING  CODE  7020-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-503] 

Earned  Import  Allowance  Program; 
Evaluation  of  the  Effectiveness  of  the 
Program  for  Certain  Apparel  From  the 
Dominican  Republic,  Fourth  Annual 
Review 

agency:  United  .States  International 
Trade  (Commission. 

ACTION:  Notice  of  opportunity  to  provide 
written  comments  in  connection  with 
the  (Commission’s  fourth  annual  review. 

SUMMARY:  ’The  U..S.  International  Trade 
(Commission  ((Commission)  has 
announced  its  .schedule,  including 
deadlines  for  filing  written  submissions, 
in  connection  with  the  iirejiaration  of  its 
fourth  annual  review  in  investigation 
No.  332-.5()3,  Eimwd  Import  Allowonco 
Prof’iam:  Evoluotion  oftho  EflncUvonoss 
of  iho  Pro<>r(im  for  (Jartoin  Apparol  from 
tho  Dominican  Ucpublic,  Eonrth  Animal 
Ecvicw. 

DATES:  April  12,  2013:  Deadline  for 
filing  written  submissions. 

)uly  21),  2013:  Transmittal  of  fourth 
report  to  House  (Committee  on  Wavs  and 
Means  and  Senate  (Committee  on 
Finance. 

ADDRESSES;  All  (Commission  offices, 
including  the  Commission’s  hearing 


rooms,  are  located  in  the  United  .States 
International  Trade  (Commission 
Building.  ,5()()  I’C  .Street  .SW.,  Washington, 
D(C.  All  written  submissions,  including 
reipiests  to  ai)])ear  at  the  hearing, 
statements,  and  briefs,  should  he 
addressed  to  the  .Secretary,  United 
.States  International  Trade  (Commission, 
.500  I'C  .Street  .SW..  Washington,  DC 
20438.  The  ])ul)lic  record  for  this 
investigation  may  be  viewed  on  the 
Commission’s  electronic  docket  (TCDI.S) 
at  http://cdiH.nsitc.p,o\’. 

FOR  FURTHER  INFORMATION  CONTACT; 

Project  Leader  Laura  Rodriguez  (202- 
20,5-3400  or  lanra.rodriga(r/.@nsHc.<>ov) 
for  information  s])ecific  to  this 
investigation.  For  information  on  the 
legal  asi)ects  of  this  investigation, 
contact  William  Cearhart  of  the 
(Commi.ssion’s  Office  of  the  Ceneral 
Counsel  (202-20.5-3001  or 
william. gcarhart@nsitc.gov).  The  media 
should  c:ontact  Margaret  O’Laughlin. 
Office  of  Fxternal  Relations  (202-20.5- 
1810  or  margarct.olanglilin@nsitc.gov). 
Hearing-impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  (Commi.ssion’s  TDD 
terminal  at  202-20.5-1810.  (Cciiieral 
information  concerning  the  (Commission 
mav  also  be  obtained  hv  accessing  its 
Web  site  (http://www.usitc.govj.  Per.sons 
with  mobility  im|)airments  who  will 
need  .s])ecial  assi.stance  in  gaining  access 
to  the  (Commission  should  contact  the 
Office  of  the  .Secretary  at  202-20.5-2000. 

Background :  Section  404  of  the 
Dominican  Repuhlic-fCenlral  America- 
United  .States  Free  Trade  Agreement 
Implementation  Act  (DR-(CAFTA  Act) 
(10  U..S.(C.  4112)  required  the  .Secretary 
of  (Commerce  to  establish  an  Famed 
Import  Allowance  Program  (FlAP)  and 
directed  the  (Commi.ssion  to  condin:t 
annual  reviews  of  the  ])rogram  to 
evaluate  its  effectiveness  and  make 
recommendations  for  improvements. 
.Section  404  of  the  DR-(CAFTA  Act 
authorizes  certain  a])])arel  articles 
wholly  assembled  in  an  eligible  country 
to  enter  the  United  .States  free  of  duty 
if  accompanied  hv  a  certificate  that 
shows  evidence  of  the  purchase  of 
certain  U..S.  fabric.  The  term  “eligible 
country”  is  defined  to  mean  the 
Domini{:an  Republic.  More  .sj)ecifically, 
the  ])rogram  allows  ])roducers  (in  the 
Dominican  Republic)  that  purchase  a 
certain  (juantity  of  (lualifving  U..S.  fabric 
for  u.se  in  the  ])roduction  of  certain 
bottoms  of  cotton  in  the  Dominican 
Republic  to  receive  a  credit  that  can  be 
used  to  ship  a  certain  ciuantity  of 
eligible  apparel  using  third  country 
fabrics  from  the  Dominican  Republic  to 
the  United  .States  free  of  duty. 
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Section  4()4(d)  directs  the 
(ionimission  to  conduct  an  annual 
nivievv  oi  the  program  tor  the  ])ur|)ose 
of  evaluating  the  eflectiveness  oi  the 
j)rograin  and  making  recomimindations 
for  im])rovements.  The  (iommission  is 
r(;(|uired  to  snhmit  its  re])orts  containing 
the  results  of  its  revi(!\vs  to  the  I  louse 
(Committee  on  Ways  ami  Means  find  tin; 
S(mate  (lommittcu;  on  I’inance.  The 
(iommi.ssion  snhmitttid  its  report  on  its 
first  annual  review  (llSnii  Pnhlication 
417.5)  on  )uly  28,  2010,  its  report  on  its 
second  annual  nniew  (lISlTfi 
Pnhlication  4240)  on  )nly  22.  201 1 .  and 
its  reiKH't  on  the  third  annual  review 
(II.SITC;  Pnhlication  4175)  on  )uly  20. 
2012:  The  (iommi.ssion  expects  to 
snhmit  its  rej)ort  on  its  fourth  annual 
review  hy  )uly  20.  2013. 

The  (iommission  instituted  this 
investigation  pursuant  to  section  332(g) 
of  the  Tariff  Act  of  1930  to  facilitate 
docketing  of  submissions  and  akso  to 
facilitate  j)ul)lic  acc:es.s  to  Commission 
records  through  the  (iommission's  FDkS 
electronic  records  system. 

Siihniissions:  Interested  ])arties  are 
invited  to  file  written  submissions 
conc.(!riung  this  fourth  annual  review. 

All  written  .submissions  should  lx? 
addressed  to  the  .Secretary  and  must 
c;onform  to  the  provisions  of  .section 
201.8  of  the  (iommi.ssion’s  /fu/e.s  of 
Praclica  and  Piocaduvv  (It)  Cf’R  201.8). 
All  written  submissions  must  conform 
with  the  provisions  of  section  201.8  of 
the  Commission’s  Ihilas  of  Practica  and 
Procadnrn  (19  CFR  201 .8).  .Section  201 .8 
and  the  Ciommission’s  Handbook  on 
Filing  Procedunis  r(!(|uire  that  interested 
parti(!s  file  documents  electronically  on 
or  hefoix;  the  filing  deadline  and  snhmit 
eight  (8)  true  ])a])er  cojjies  by  12:00  p.m. 
eastern  time  on  the  next  business  day. 

In  the  event  that  confidential  treatment 
of  a  document  is  requested,  interested 
])artie.s  mn.st  file,  at  the  .same  time  as  the 
eight  paper  cojjies,  at  lea.st  four  (4) 
additional  true  paper  copies  in  which 
the  confidential  information  must  he 
deleted  (see  the  following  paragrajjh  for 
further  information  regarding 
confidential  business  information). 
Persons  with  (|nestion.s  regarding 
electronic  filing  should  contact  the 
.Secretary  (202-205-2000). 

Anv  submissions  that  contain 
confidential  business  information  mn.st 
akso  conform  to  the  r(!(|nirements  of 
section  201.0  of  the  (iommission’s  Ihdas 
of  Practica  and  Pvocadnw  (It)  (ik'R 
201.0).  .Section  201.0  of  the  rules 
re{|nire.s  that  the  cover  of  the  document 
and  the  individual  pages  he  clearly 
marked  as  to  whether  tlmy  are  the 
“confidential”  or  “non-confidential” 
version,  and  that  the  confidential 
business  information  is  clearly 


identified  hy  means  of  brackets.  All 
written  .submissions,  exc(!])t  for 
confidential  business  information,  will 
he  made  available  for  inspection  hv 
interested  parties. 

The  (iommission  intends  to  i)uhli.sh 
oidy  a  ])nl)lic  report  in  this  review, 
(ionsecpumtly.  tlie  niport  that  the 
(iommission  .sends  to  the  committe(!s 
will  not  contain  any  confidential 
husine.ss  information.  Any  conluhmtial 
husine.ss  information  receivtul  hy  the 
(Commission  in  this  investigation  and 
used  in  pre])aring  its  report  will  not  he 
jnihlished  in  a  manner  that  would 
reveal  the  o]K;ration,s  of  the  firm 
sujjplying  the  information. 

Issued:  Marcli  8,  2013. 

Hv  order  of  tin;  Conimissioii. 

Lisa  R.  Harloii, 

Acting  SaernUtry  In  dw  (Mnunission. 

H  R  Hoc.  2()i;)-().''>8:«)  Filed  H:4.S  and 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Registration; 
Johnson  Matthey,  Inc. 

By  Notice  dated  November  5,  2012. 
and  ])uhlished  in  the  Federal  Register 
on  November  13,  2012,  77  FR  07070. 
lohnson  Matthey,  Inc.,  (Custom 
Pharmaceuticals  Department,  2003 
Nolle  Drive,  West  Dei)tford,  New  jersey 
08000-1742,  made  apj)lication  hv 
renewal  to  the  Drug  Fnforcement 
Administration  (DFA)  to  he  regisleriul  as 
a  hulk  manufacturer  of  the  following 
basic  cla.sses  of  controlled  substances: 


T 


Drug 

Schedule 

Gamma  Hydroxybutyric  Acid 
(2010). 

1 

Tetrahydrocannabinols  (7370)  . 

1 

Dihydromorphine  (9145) . 

1 

Difenoxin  (9168)  . 

1 

Propiram  (9649)  . 

1 

Amphetamine  (1100)  . 

II 

Methamphetamine  (1 105)  . 

II 

Lisdexamfetamine  (1205)  . 

II 

Methylphenidate  (1724) . 

II 

Nabilone  (7379)  . 

II 

Cocaine  (9041)  . 

II 

Codeine  (9050) . 

II 

Dihydrocodeine  (9120)  . 

II 

Oxycodone  (9143)  . 

II 

Hydromorphone  (9150)  . 

II 

Diphenoxylate  (9170)  . 

II 

Eegonine  (9180)  . 

II 

Hydrocodone  (9193)  . 

II 

Meperidine  (9230)  . 

II 

Methadone  (9250)  . 

II 

Methadone  intermediate  (9254)  ... 

II 

Morphine  (9300)  . 

II 

Thebaine  (9333)  . 

II 

Drug 

Schedule 

Oxymorphone  (9652)  . 

II 

Noroxymorphone  (9668)  . 

II 

Alfentanil  (9737)  . 

II 

Remifentanil  (9739)  . 

II 

Sufentanil  (9740)  . 

II 

Fentanyl  (9801)  . 

II 

The  company  ])lans  to  manufacture 
the  listed  controlled  substances  in  hulk 
for  sale  to  its  customers. 

No  comments  or  objections  hav’e  been 
received.  DEA  has  considered  the 
factors  in  21  IJ..S.(C.  823(a)  and 
determined  that  the  registration  of 
Johnson  Matthey.  Inc.,  to  manufacture 
the  listed  basic  cla.sses  of  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Johnson  Matthey,  Inc.,  to 
ensure  that  the  comjjany’s  registration  is 
consistent  with  the  j)uhlic  interest.  The 
investigation  has  included  insj)ection 
and  te.sting  of  the  company’s  jiliysical 
.security  sy.stems.  verification  of  the 
company’s  c:ompliance  with  .state  and 
local  laws,  and  a  review  of  thi; 
com])any’s  background  and  history. 

Therefore,  pursuant  to  21  Ik.S.H. 
823(a).  and  in  accordance  with  21  (IFR 
1301.33,  the  above  named  company  is 
granted  registration  as  a  hulk 
mannfactnrer  of  the  basic  cla.sses  of 
controlhul  substances  listed. 

llalcu!:  Feliniiirv  27.  2013. 

Idsoph  T.  Kaniici/./.i.si, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Dru"  Enforcement 
Administration. 

|FK  Odc.  2m;i-(I.SH():i  t'iliKl  :{-i;i-i:i:  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Comment  Request  for  Information 
Collection:  Confidentiality  and 
Disclosure  of  State  Unemployment 
Compensation  Information  Final  Rule 
and  State  Income  and  Eligibility 
Verification  Provisions  of  the  Deficit 
Reduction  Act  of  1984,  Extension 
Without  Change 

AGENCY:  Em|)luyment  and  Training 
Administration  (ETA),  Labor. 

ACTION:  Notice. 

SUMMARY:  The  De])artment  of  Labor,  as 
])art  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  con.sultation 
program  to  provide  the  general  public 
and  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
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and/or  continuing  collections  of 
information  in  accordance  with  the 
l’a|)iM\vork  Reduction  Act  of 
(RRA‘).5)  |44  U.S.C.  85(m(c)(2)(A)l.  This 
program  helps  to  ensure  that  recpiested 
data  can  hi!  provided  in  tin?  desinul 
format,  re])orting  hunhm  (time  and 
financial  resourccis)  is  minimized, 
collection  inslrnments  are  clearly 
understood,  and  the  impact  of  collection 
recpurements  on  respondents  can  he 
properly  assiissed.  (Inrrently.  RTA  is 
soliciting  comimmts  concin  ning  the 
collection  of  data  about  the  regulatorv 
recjuinanents  of  the  ('.onfidentiality  and 
Disclosure  of  State  Unemployment 
('.omi)ensation  Information  final  ride 
and  .State  Income  and  Eligibility 
Verification  .System  (lEV.S)  provisions  of 
the  Deficit  Reduction  Act  of  lt)H4. 
which  expires  .September  80.  2018. 

A  copy  of  the  proposed  information 
collection  reipiest  (ICR)  can  he  obtained 
hy  contacting  the  office  listed  below  in 
the  addre.ssee  section  of  this  notice. 
DATES:  Written  comments  must  he 
submitted  to  the  office  li.sted  in  the 
addressee's  section  below  on  or  before 
May  18.  2018. 

ADDRESSES:  .Submit  written  comments 
to  the  Emplovment  and  I  raining 
Administration.  Office  of 
Unemployment  Insurance.  200 
Constitution  Avenue  N\V..  Room  .S4.524. 
Washington.  DC  20210.  Attention: 
I’atricia  Mertens.  Tehiphone  numher: 
202-008-8182  (this  is  not  a  toll-free 
ninnher).  Fax:  202-008-2874.  Email: 

SUPPLEMENTARY  INFORMATION: 

I.  Bac:kground 

The  Deficit  Reduction  Act  of  1084 
established  an  Income  and  Eligihilitv 
Verification  .System  (lEV.S)  for  the 
exchange  of  information  among  state 
agencies  administering  sjiecific 
jirograms.  The  programs  include 
Temijorary  A.ssistance  for  Needy 
Families.  Medicaid.  Food  .Stamps. 
.Supplemental  .Security  Income. 
Unemployment  Comjiensation  and  anv 
state  program  a])proved  under  Titles  1. 

X.  XIV,  or  XVI  of  the  .Social  .Security 
Act.  Under  the  Act,  programs 
|)artici|)ating  mu.st  exchange 
information  to  the  extent  that  it  is  u.sefnl 
and  productive  in  verifying  eligihilitv 
and  lienefit  amounts  to  a.ssi.st  the  child 
su|)i)ort  program  and  the  .Secretary  of 
Health  and  Human  .Services  in  verifying 
eligibility  and  benefit  amounts  under 
Titles  II  and  XV'l  of  the  .Social  .Security 
Act. 

On  .Siiptemher  27.  2008,  the  ETA  of 
the  Department  of  Labor  issued  a  final 
rule  regarding  the  (kinfidentiality  anil 
Disclosure  of  .State  Unemployment 


Compen.sation  Information.  This  rule 
supports  and  expands  u])on  the 
reiiuirements  of  the  Deficit  Reduction 
Act  of  1884  and  siihsiuinent  regulatory 
changes. 

II.  Review  Focus 

Till!  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  jirojiused 
collection  of  information  is  nece.ssarv 
for  the  proper  performance  of  the 
functions  of  the  ageni:y.  including 
whether  the  information  will  have 
inactical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  e.stimate  of  the  burden  of  the 
pro])osed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumptions  u.sed; 

•  Enhance  the  ijuality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  burden  of  the 
i:ollection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  a|)])ropriate  automated, 
electronic,  mechanical,  or  other 
teclinological  collection  techniiines  or 
other  forms  of  iiddrmation  tiichnology, 
e.g.,  permitting  electronic  suhmi.ssions 
of  responses. 

HI.  Uurrent  Actions 

Typa  o/7?(.‘i'/fMv;  Extension  without 
changes. 

77//i,*;  Uonfidentialitv  and  Disclosure 
of  .State  Unem|)loyment  Uom])ensation 
Information  Final  Rule  and  .State 
Income  and  Eligihilitv  Verification 
jirovisions  of  the  Deficit  Reduction  Act 
of  1884. 

OMB  \himh{-r:  1 205-0288. 

Affectad  Public:  .State  Workforce 
Agencies. 

Toted  Aiiiuud  Hespondents:  58  state 
agencies. 

Aniuud  Fwijucncv:  As  needed. 

Toted  Annued  HstinHite:eI  ne:si)e)nses: 
817.877. 

/li'cruge  Hstiiueiteeel  Pcspe>ns(;  Time;  pe;i 
I{e;spe)nsc:  1  minute. 

Te)ted  Aiiniied  Estimeit(;el  Bureleeu 
Heeurs:  18.t)08  hours. 

loted  Annued  Hstiineitcel  Burden  deist 
for  Beispeinelemts:  .$75)5,1)27.27. 

.Signed  in  Wasliinglon.  DCi.  Iliis  7lh  day  ol 
Mardi.  20  i;). 

|ani;  Oates, 

Assistant  Sacralary  for  Einploymant  and 
Training,.  lAiheir. 

|I  K  Doc.  2ni:i-().'j8:n  I'ihul  8:4.'")  ami 

BILLING  CODE  4510-FW-P 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
RIN  1235-0018 

Proposed  Extension  of  the  Approval  of 
Information  Collection  Requirements 

AGENCY:  Wage  and  Hour  Division, 
Deiiartment  of  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Deiiartment  of  Labor,  as 
])art  of  its  continuing  effort  to  reduce 
])a])erwork  and  resj)ondent  burden, 
conducts  a  ])reclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
op])ortunity  to  comment  on  inoposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Pa])erwork  Reduction  Act  of  15)85 
(PRA5)5).  44  U.S.C.  8()5()(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  he  jirovided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  iinjiact  of  collection 
reipiirements  on  res])ondents  can  he 
])roi)erly  assessed,  (airrentlv,  the  Wage 
and  Hour  Division  is  .soliciting 
comments  concerning  its  projio.sal  to 
extend  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
Information  Collection;  Records  to  he 
ke])t  hv  Employer.s — Fair  Labor 
.Standards  y\ct.  A  co])v  of  the  jiroposed 
information  request  can  he  obtained  hy 
contacting  the  office  listed  below  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  Notice. 

DATES;  Written  comments  mu.st  he 
submitted  to  the  office  li.sted  in  the 
ADDRESSES  section  below  on  or  before 
May  18.  2018. 

ADDRESSES:  You  may  submit  comments 
identified  hy  Control  Numher  1285- 
0018.  hy  either  one  of  the  following 
methods:  EinenI: 

\VHDPBAde)innwnts@ele)J.ge)v:  Meiil, 
Heind  Deilivcrv,  Conner;  Division  of 
Regulations,  Legislation,  and 
Interpretation,  Wage  and  Hour,  U..S. 
Department  of  Labor.  Room  .S-8502.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Instructions:  Please  submit 
one  co])v  of  your  comments  hv  only  one 
method.  All  snhmissions  received  mu.st 
include  the  agency  name  and  Control 
Numher  identified  above  for  this 
information  collection.  Becau.se  we 
continue  to  experience  delays  in 
receiving  mail  in  the  Washington,  DC 
area,  commenters  are  strongly 
encouraged  to  transmit  their  comments 
electronically  via  email  or  to  .submit 
them  hy  mail  early.  Comments, 
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including  any  personal  inibrniation 
provided,  biu'.oine  a  inatt(!r  of  public 
Hicord.  They  will  also  be  suininarized 
and/or  included  in  the  recpiest  for  OMB 
a|)])roval  of  the  information  colhu.tion 
r(!(|ll(!St. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  Ziegler,  nircHlor,  Division  of 
Regulations,  b(;gislation.  and 
Interpretation,  Wage  and  Hour,  II. S. 
Department  of  Labor,  Room  ,S-:L5()2,  200 
(ionstitntion  Avenue  N\Y.,  Washington, 
DC  20210;  telei)hone:  (202)  002-0400 
(this  is  not  a  toll-free;  nnmher).  Copies 
of  this  notice  must  he  obtained  in 
alternative;  feermats  (Large;  Print,  Braille, 
Anelie)  Taj)e.  eer  Dise;),  ujjon  re;eine;st.  by 
e;alling  (202)  002-0022  (ne)t  a  te)ll-fre;e; 
nnmbe;r).  TTY/TTD  e;alle;rs  mav  elial  te)ll- 
fre;e;  (877)  880-5027  te)  e)btain  ' 
inibrniation  or  re;e|ue;st  mateirials  in 
alternative;  ibrmats. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

The  Wage;  anel  Heiiir  Divisiein  e)f  the; 
Department  eif  Labor  aehniniste;rs  the; 

Fair  Labor  Stanelarels  Ae:t  (FL,SA).  20 
IJ.S.C.  201.  e/  .se;f/.,whie:h  sets  the; 

Feeleral  minimum  wage,  e)ve;rtime;  ])av. 
rece)relke;e;|)ing.  anel  yeinth  e;m])le)yme;nt 
stanelarels  of  most  ge;ne;ral  a])plie:atie)n. 
.Se;e;  20  U.S.C.  200;  207;  211;  212.  FL.SA 
r(;e|nire;me;nts  a])])lv  to  (;m])le)ye;rs  e)f 
e;mi)le)ye;e;s  engageel  in  interstate 
e:e)mme;re;e  or  in  the;  preiehieliem  e)f  geieiels 
feir  inte;r.state;  e:e)mme;re:e;  anel  eif 
e;mple)ye;e;s  in  e;ertain  eailerprises. 
ine;lneling  emple)ve;e;s  eif  a  puhlie;  age;ne:y; 
heiwever,  the;  FIj.SA  e:e)ntains  e;xe;mptie)ns 
that  apply  to  emjileiyeies  in  e;e;rtain  tyi)e;s 
eif  e;m]iie)yme;nt.  Sbe;  20  IJ.S.C.  212,  et  al. 

FLSA  seeitiein  ll(e:)  re;epnre;s  all 
e;mple)ve;rs  e:ove;re;el  by  the;  FLSA  tei 
make,  keeji,  anel  preserve;  re;e:e)rels  eif 
emploveies  anel  eif  wages,  heiurs,  anel 
eitheir  ceinelitieins  anel  prae:tie:es  of 
empleiyment.  See  20  IJ.S.C.  211(e;).  A 
FLSA  e;eive;re;el  e;mpleiye;r  must  maintain 
the;  re;e:eirels  for  such  ]ie;rieiel  eif  time  anel 
make;  .sne:h  repeirts  as  ]ire;se:ribe;el  by 
re;gidatieins  issueel  by  the  Se;e:r(;tary  eif 
Labeir.  Id. 

The;  DOL  has  ]ireimulgate;el  re;gnlatieins 
20  CFR  ]iart  510  tei  estalilish  the;  basie: 
f’L.SA  re;e:eirelke;e;ping  re;e]uire;me;nts.  The; 
DOL  has  alsei  issueel  s]i(;e:ifie:  .se;e:tieins  eif 
reigidations  20  CFR  jiarts  505.  510.  520. 
525,  520,  547,  548,  540,  551,  552,  552. 
570,  575,  anel  704  tei  supplement  the 
]iart  510  re;e|nire;me;nts  anel  tei  ]ireiviele  feir 
the;  e;re;atiein  and  mainte;nane:e;  eif  ree;eirels 
relating  tei  varieins  FLSA  exeanptieins 
anel  spe;e;ial  ]irovisieins. 

The  Wage  anel  Heinr  Divisiein  (WHD) 
uses  this  infeirmatiein  to  eleteirmine 
wheither  e;ove;reel  empleiyers  ha\’e 
e:eimplie;el  with  varieins  FL.SA 


reiepiirements.  Fmpleiyers  use;  the; 
re;e:eirels  tei  eleieaiment  F'L.SA  e:eimpliane:e;, 
inedneling  showing  e|ualifie;atiein  feir 
varieins  F’L.SA  e;xe;mptieins. 

rhe;  WDD  seeks  a]i]ireiv;d  tei  re;ne;w 
this  infeirmatiein  e:eillee;tiein  relateel  tei 
varieins  k’L.SA  re;e:eirelke;e;ping 
reepiirements. 

11.  Revieivv  Feicus 

rhe  De;]iartme;nt  eif  Labor  is 
pariie:ularly  intereisteel  in  e;einnne;nts 
whie:h; 

•  Evaluate  whether  the  propeiseel 
e:eille;e:tiein  eif  infeirmatiein  is  ne;e;e;.ssary 
feir  the;  jireiper  perfeirmaneie  eif  the; 
fnne:tieins  eif  the;  age;ne;y,  ine:lneling 
whether  the  infeirmatiein  will  have 
prae;tie:al  utility; 

•  Enhane:e;  the  ejnality,  utility,  anel 
e:larity  of  the  infeirmatiein  to  be; 
ceille;e:te;el; 

•  Evaluate  the  ae:e:urae;y  of  the; 
age;ne;y’s  estimate  eif  the;  hnrelen  of  the; 
prei]ieise;el  e:eille;e:tiein  eif  infeirmatiein. 
ine;lneling  the;  valielity  eif  the; 
metheieleileigy  and  assumptieins  u.se;el; 

•  Minimize;  the;  burden  of  the; 
e;eille;e:tiein  eif  infeirnuitiein  on  theise;  whei 
are  tei  re;s]ieinel,  ine:lnding  threingh  the; 
use;  eif  appreijiriate;  auteim;ite;el, 
e;le;e:treinie;.  mee;hanie'.;d,  eir  either 
te;e:hneileigie:al  e;eille;e:tiein  te;e;hniepies  eir 
either  feirms  eif  infeirmatiein  te;e:hneileigy. 
e.g..  permitting  e;le;e:treinie:  snbmissieins 
eif  re;s]ieinse;.s. 

HI.  Current  Actions 

The;  De;]iartme;nt  eif  Labeir  .seeks  an 
appreival  feir  the;  extension  eif  this 
infeirmatiein  e:eille;e:tiein  that  reiepiireis 
empleiyers  tei  make,  maintain,  anel 
pre;se;rve  ree:eirels  in  ae:e:eirelane:e  with 
.statutory  anel  re;gidateiry  reeiuireaneaits. 

Tvpf^  of  Rwiew:  Extensiein. 

Agenev:  Wage;  anel  Heinr  Divisiein. 

Title:  Ree;eirel.s  tei  he;  kept  by 
Empleiver.s — Fair  Labeir  .Stanelarels  Ae:t. 

OMB  Niimher:  1225-0018. 

Affected  Public:  Bnsineiss  eir  either  feir- 
preifit.  Neit-feir-]ireifit  institutieins.  Farms. 

Agency  Numbers:  Feirin  WH-14,  Form 
WH-5. 

Tot(d  Bespoudents:  2,(i21 .240. 

T()t(d  Anumd  Besj)onses:  40.288,105. 

Bstinuited  Tot(d  Burden  Hours: 
874,1.54. 

Estimated  Time  per  Response:  0 
minutes. 

Erequency:  On  eie;e;a.siein. 

Tot(d  Burden  Host  icupit(d/sturtup}: 
SO. 

Total  Burden  Hosts  (operation/ 
maintenance):  .SO. 


lliiteul:  Mareli  1 1 . 201 2. 

Mary  Ziegler, 

Director.  Division  of  liegiilations.  Legislolion. 
and  tnterpretotion. 

|FK  Dof:.  2(n:!-().S!l()!l  Filed  H:4.S  ain| 

BILLING  CODE  4510-27-P 

NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Natieinal  .Se;iene;e  Feiunelation. 
ACTION:  .Suhmissiein  for  (1MB  Revieiw; 
Comment  Reiejnest. 

The;  Natieinal  .Se:ie;ne;e  F’onnelatiein 
(N.SF)  has  snbmitteel  the;  feillowing 
infeirmatiein  ceille;e:tiein  reiejnirement  to 
OMB  for  review  anel  e:le;arane;e  imeleir  the 
Paperweirk  Re;elue;tiein  Ae:t  of  1005, 

Puhlie:  Law  104-12.  This  is  the  se;e:einel 
neitie:e  for  puhlie:  e:eimme;nt;  the;  first  was 
pnhlishe;el  in  the;  F(;deral  Reigister  at  77 
f  R  7(i077  anel  no  ceimments  we;re; 
re;e:eive'el.  N.SF'  is  feirwareling  the 
jirei]ieise;el  renewal  suhmissiein  tei  the; 
(Iffie.e  eif  Management  anel  Buelget 
(OMB)  feir  e:le;arane:e;  simnltaneieiusly 
with  the;  ]inhlie;atiein  eif  this  .se;e:einel 
neitie:e.  The;  full  suhmissiein  mav  be; 
foil  ml  nV.http:// WWW. reginfo.gov/ public/ 
do/PBAMain. 

Oomments:  Ceimments  re;gareiing  (a) 
whe;th(;rthe;  e:eille;e:tiein  of  infeirmatiein  is 
ne;e:e;ssarv  fbr  the;  |irei]ie;r  pe;rfeirmane:e;  eif 
the;  fnne:tions  eif  the;  age;ne:y,  ine:lueling 
whe;the;rthe  infeirmatiein  will  have; 
prae:tie:al  utility;  (h)  the;  ae:e:nrae;y  eif  the 
age;ne:y's  eistimate  of  burelen  ine:lueling 
the;  validity  of  the  metheieleileigy  anel 
assumptieins  useel:  (e:)  ways  to  enhance; 
the  epiality.  utility  anel  e:larity  of  the; 
infeirmatiein  tei  be  e:eille;e;te;el;  or  (el)  ways 
tei  minimize;  the;  burele;n  eif  the  e:eille;e;tiein 
of  infonnatiein  on  thei.se  who  are;  tei 
respeinel,  ine:lneling  through  the;  use  eif 
ajipreijiriate  auteimateel.  ele;e;treinie:, 
nu;e:hanie:al.  or  either  te;e:hneileigie:al 
e:eille;e:tiein  teie.hniejues  eir  either  feirms  of 
infeirmatiein  te;e;hneileigv  .sheiidel  be; 
aelelre;sse;el  tei;  Offie:e  eif  Information  anel 
Reignlateiry  Affairs  eif  OMB,  Attentiein: 
De;sk  L)ffie:e;r  feir  Natieimd  .Se:ie;ne:e; 
Fenmelatiein,  725-1 7th  .Streeit  NW.,  Reieim 
10225,  Washingtein,  DC  20502,  anel  to 
.Suzanne  H.  Plimptein.  Re;|ieirts  Cle;arane:e; 
Offie:e;r.  Natieinal  .Se;ie;ne:e  Fenmelatiein. 
4201  Wiksein  Beinleivarel,  .Suite  205, 
Arlingtein.  Virginia  22220  eir  .senel  email 
tei  spIimpto@nsf.gov.  Ceimmeints 
regareling  theise;  infeirmatiein  e:eille;e:tieins 
are  heist  a.ssureel  eif  having  their  full 
effect  if  re;e:e;ive;el  within  20  elavs  of  this 
neitifieiatiein.  Ceipieis  eif  the;  .snhmissiein(.s) 
mav  be  eibtaineel  bv  calling  702-292- 
75.50. 
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ruh:  Cleneric  (dearance  of  the 
National  Center  for  Science  and 
Engineering  Statistics  Improvement 
Projects. 

()MI}  Approval  X'linihar:  314.5-0174. 

Abstract.  Cieneric  (Mcunance  for  tlie 
National  (’.enter  for  Science  and 
lingiiKun  ing  Statistics  Survey 
Improvement  I’rojects.  Established 
within  the  National  Science  Eoimdation 
hy  th(!  America  COMI’l-TES 
Keanthorization  Act  of  2010  ??.50.5. 
codified  in  the  National  Science 
Foundation  Act  of  10.50.  as  aimmded. 
the  National  (’.enter  for  Science  and 
Engineering  Statistics  (NCSES)  serves  as 
a  central  Federal  clearinghouse  for  the 
collection,  interpretation,  analysis,  and 
dissemination  of  objective;  data  on 
science,  engineering,  technology,  and 
r(;search  and  development  for  u.se  hv 
|)ractitioners.  res(;archers,  policymakers, 
and  the  public.  NCkSES  conducts  about 
a  dozen  nationally  repre.sentative 
surveys  to  obtain  the  data  for  these 
purpo.ses.  The  ('it;neric  (Ilearance  will  he 
u.sed  to  ensure  that  the  high(;sl  (pialitv 
data  an;  ohtain(;d  from  these;  surve;ys. 
State;  e)f  the;  art  me;the)ele)le)gv  will  he; 
useel  te)  el(;ve;le)p.  e;valuate;.  anel  te;st 
e|ue;.stie)nnaire;s  anel  surve;v  e:e)ne:e;pts  as 
well  as  te)  impreeve;  surve;y  me;the)ele)le)gy. 


This  mav  inednele;  fielel  e)r  pile)t  te;.sts  e)f 
e]ue;.stie)ns  fe)r  future;  large;-se:;ile;  surve;ys, 
as  ne;e;ele;el. 

Expected  ttespondenis:  'I'lie; 
re;spe)nele;nts  will  he;  freem  inelustrv. 
;ee:aele;mia.  neenpreefit  engemizatieens, 
me;mh(;rs  of  the;  i)uhlie:.  emel  .State.  le)e:al. 
:mel  Fe;ele;riil  ge)ve;rnme;nts.  Re;spe)nele;nts 
will  he;  e;ithe;r  inelivielimls  e)r 
institutiems,  elepeneling  u])e)n  the;  survey 
unele;r  inve;stigietie)n.  Qeiiilitative 
|)re)e:e;eiure;s  will  ge;ne;rally  he;  e:e)nelue:te;el 
in  pe;rse)n  eer  e)ve;r  the;  pheene.  hnt 
epiantitiitive;  ])re)e:e;elure;s  may  he; 
e;e)nelue;te;el  using  mail.  \Ve;h,  email.  e)r 
pheene;  me)eie;s,  elepeneling  e)n  the  te)pie: 
uneler  inve;stigatie)n.  U])  te)  ll.OtiO 
re;s])e)nele;nts  will  he;  e:e)ntae:teel  ae:re)ss  all 
survey  impreevement  pre)je;e:ts.  Ne) 
re;spe)nele;nt  will  he;  e;e)ntiie:te;el  more;  than 
twie:e;  in  one;  ye;;n'  unele;r  this  generie: 
e:le;arane:e;.  Every  effeert  will  he;  nuiele  te) 
use  te;e;hne)le)gy  te)  limit  the;  hureien  e)n 
re;s])e)nele;nts  fre)m  small  e;ntitie;s. 

13e)th  epialitative;  emel  ejnemtitative 
methoels  will  he;  use;el  te)  im|)re)ve; 
NfiSE.S’s  e;urre;nt  eleeta  e:e)lle;e;tie)n 
instruments  anel  pre)e:e;.sse;s  <mel  te) 
re;elue;e;  re;si)e)nele;nt  hureien.  as  well  as  te) 
ele;ve;le)|)  ne;w  seirve;ys.  Qmilitative; 
me;the)els  ine:luele;.  hut  eire;  ne)t  limite;el  te). 
e;x])e;rt  i'e;vie;w;  e;xple)ri)te)rv.  e;e)gnitive;. 


anel  usiihility  interviews:  fe)e:us  greeups; 
;mel  re;spe)nele;nt  elehriefings.  Ceegnitive; 
iinel  usability  interviews  may  ine:luele; 
the;  u.se;  e)f  se:e;ncirie)s,  |)<irciphr;ising.  e:arel 
.seeds.  vigne;tte;  e;lassifie:citie)ns.  anel  rating 
tiisks.  Qeumtiteitive;  me;the)els  ineiluele.  hut 
iire;  neet  limite;el  te).  te;le;])he)ne;  surve;vs, 
he;havie)r  eieeeling,  split  p.mel  tests.  <mel 
fie;lel  te;sts. 

I  fse  (>1  the  In  format  ion:  'I'he;  purj)e)se 
e)f  the;se;  stuelie;s  is  tee  u.se;  the;  late;st  emel 
me)st  a])pre)pri;ite;  me;the)ele)le)gv  te) 
im])re)ve;  NC.SkkS  surve;ys  iinel  evalmite 
new  eliitii  e;e)lle;e:tie)n  efforts. 
Me;thoele)le)gie:iil  finelings  may  he; 
])ri;se;nte;el  e;xte;rnally  in  te;e:hnie;al  papers 
at  e;e)nfe;re;ne:e;.s.  puhlisheel  in  the; 
pre)e:e;eelings  e)f  e:e)nfe;re;ne:e;.s,  eer  in 
jeeuruiils.  Im])re)ve;el  NCiSES  surveys  will 
hel])  pe)lie;y  makers  in  ele;e:isie)ns  een 
re;,se;are:h  anel  elevelopment  funeling. 
graeluate;  e;elue;atie)n,  anel  the;  scientifie: 
iinel  te;e:hnie;iil  workfe)re:e;,  as  well  as 
e:e)ntrihuting  te)  re;elue:e;el  surve;y  e:e)sts. 

Harden  on  the  Pid)lic:  NCkSES 
e;stimate;s  that  a  teetal  repeerting  anel 
re;e;e)relke;e;i)ing  hurele;n  e)f  14.280  heeurs 
will  re;.sult  freim  iie:tivitie;s  te)  improve;  its 
surve;vs.  The;  e:ale;ulatie)n  is  sheewn  in 
Table  1. 


Table  1— Potential  Surveys  for  Improvement  Projects,  With  the  Number  of  Respondents  and  Burden 

Hours 


Survey  name 

Number  of 
respondents  ’ 

Hours 

Graduate  Student  Survey  . 

2 1 ,500 

2,500 

SESTAT  Surveys  . 

4,000 

2,000 

Early  Career  Doctorate  Project  . 

2,000 

2,500 

New  and  Redesigned  R&D  Surveys: 

Higher  Education  R&D  . 

400 

1,200 

Government  R&D  . 

60 

180 

Nonprofit  R&D  . 

100 

300 

Business  R&D  . 

50 

150 

Microbusiness  R&D  . 

150 

450 

Survey  of  Scientific  &  Engineering  Facilities  . 

300 

300 

Public  Understanding  of  S&E  Surveys . 

200 

50 

Survey  of  Earned  Doctorates  . 

700 

450 

Additional  surveys  not  specified  . 

1,600 

4,200 

Total  . 

1 1 ,060 

14,280 

’  Number  of  respondents  listed  for  any  individual  survey  may  represent  several  methodological  improvement  projects. 

2  This  number  refers  to  the  science,  engineering,  and  health-related  departments  within  the  academic  institutions  of  the  United  States  (not  the 
academic  institutions  themselves). 


Dahui;  March  8.  2013. 

Sii/.anix;  II.  iMimplon. 

lieparls  clearance  Officer.  .WalioiKd  Science 
Eoundution. 

|1K  Doc.  2()I:1-0.^jK<)1  I'ihul  ;i-i;i-i:);  H:4.3  ain| 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Physics; 
Notice  of  Meeting 

In  accordance  with  tin;  lurderal 
Advisory  (kimmitter;  Act  (Pub.  L.  92- 
4()3.  as  amend(;d),  the  National  Science; 
Foundation  announces  the  following 
meeting. 


\Unne:  LKX)  Annual  Review  Site  Visit 
at  Hanford  ()h.s(;rvatorv  for  Phvsics 
(1208). 

Date  and  7’/nie:  Tuesday.  A])ril  0. 
2013;  8:00  a.m.-0:00  p.m.' 

Place:  EICO  sitr;  at  Hanford.  \VA. 

I'ypc  of  Meeting:  Partially  (3o.sed. 

(iontact  Ihnson:  Mark  (a)les,  Dir(;ctor 
of  Large  Facilities,  Division  of  Physics, 
National  Sci(;nce  Foundation,  Arlington, 
VA  (703)  2<)2-4432. 
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Purpose  of  To  jjrovide  an 

evaluation  of  the  projtul  construction 
for  iin])lementation  c)f  tlu;  AdvLlC'iO 
])roj(!ct  to  the  National  Scicnice 
Foundation. 

Ao(‘ud(t: 

8:00  a. in. -8:30  a. in.  (ilosed  Panel 
.session 

8:30  a. in. -10:30  a. in.  Open — 

Introduction:  hICC).  Advanced 
MOO,  the  3rd  Interferometer  Post- 
Project  0])erations  activities. 

Storage  Plan  Overview  by 
subsystem 

10:30  a.m.-12:30  ]).m.  Ojien — Tour 
12:30  hunch 

1:00  p.m.-3:00  ]).m.  Open — Parallel 
discussions,  if  desired,  and  ‘drill 
down',  Oroup  discussions:  walk 
through  Oharge  items 
1,5:30  ]). 111.-0:00  ji.ni.  Closed — Session 
Panel  writing.  Clo.seoiit 
jire.sentation  by  review  panel 

Bodson  For  (dosing:  The  proposal 
contains  proprietary  or  confidential 
material,  including  technical 
information  on  personnel.  These  matters 
are  exempt  under  5  IJ.S.Ci.  552h(c)(2)(4) 
and  (0)  of  the  Covernment  in  the 
Sunshine  Act. 

Hilled;  Miircli  8.  201 
Siisanne  BdIIoii, 

Fdinmitlar  Mdiuigomcnt  Officer. 

II'K  Doc.  2(n:i-0.")Hlli  l•'ile(l  :t-i:i-i:i;  H:4r>  iiinl 
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NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting;  Regular  Board 
of  Directors  Meeting 

TIME  AND  date:  10:00  a.m..  Thursdav. 
March  21, 2013. 

place:  1325  C  Street  NW..  Suite  800, 
Boardroom,  Washington.  DC  20005. 
STATUS:  Oiien. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frica  Hall,  As.si.stant  Corporate  Secretarv 
(202)  220-2370;  ohaU@nxV.oro. 
agenda: 

I.  Call  To  Order 

II.  Approval  of  Minutes 

III.  Budget  Discii.ssion 

IV.  Financial  Kejiort 

V.  DC  Office  Move 

VI.  NC.ST  Board 

VII.  Honieownershi])  Challenges  K: 
Op])ortimities  (ioing  Forward 

VIII.  NC/CHCCrants 

IX.  FY  12  Milestone  Rejiort  &  Dashboard 

X. COORejiort 

XI.  MHA.  NFMC  ik  FHLP  Reports 

XII.  Executive  Session 


Xlll.  Adjournment 
Erica  Mall, 

Ansislanl  Corponitc  Sccratarv. 

II'K  Doc.  2(li:i-(l(i()(i;i  Filed  :i-I2-i:i:  1  1:1.'.  iiinl 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302;  NRC-2011-0301] 

Crystal  River  Unit  3  Nuclear 
Generating  Plant,  Application  for 
Amendment  to  Facility  Operating 
License 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  License  amendment  ajiplication; 
withdrawal. 

SUMMARY:  The  II. .S.  Nuclear  Regulatorv 
Commission  (NRC)  is  granting  the 
reiiuest  of  Florida  Power  Corjioration 
(the  licen.see),  through  its  owner  Duke 
Energy,  to  withdraw  its  )une  15,  2011, 
(y\gencywide  Documents  Acce.ss  and 
Management  System  (ADAMS) 

Accession  No.  MLll2()7()t)5t)). 
a])j)lication  for  ])roposed  amendment  to 
T'acility  ()])erating  license  No.  DPR-72 
for  the  Crystal  River  Unit  3  Nuclear 
Cenerating  Plant  (CR-3),  located  in 
Florida,  Citrus  County.  The  pro])o,sed 
amendment  would  have  revised  the 
facility  o])erating  license  and  the 
technical  sjiecifications  to  support 
operation  at  an  increa.sed  core  thermal 
power  level. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2()1 1-0301  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 
You  may  access  information  related  to 
this  document,  which  the  NRC 
possesses  and  is  publicly  available, 
using  any  of  the  following  methods: 

•  Fodoral  Rideinakino  Web  site:  Co  to 
hit p://\v\v\v. rooidations.gov  and  search 
for  Docket  ID  NRC-201 1-0301 .  Address 
(pie.stions  about  NRC  dockets  to  Carol 
Callagher;  telejihone:  301-402-3008; 
email :  Carol. GaUaohoi@nro.oov. 

•  NBC’s  ADAMS:  Yon  may  access 
publicly  available  documents  online  in 
the  NRC  Library  at  http://\v\v\\'.nro.oov/ 
roading-rin/adains.htinl.  To  begin  the 
search,  select  “ADAMS  Pahlic 
Dooun}onts''  and  then  .select  “Bogin 
Woh-hasod  y\I^AMS  Soarch."  I’or 
problems  with  ADAMS,  please  contact 
the  NRC’s  Public  Document  Room  (PDR) 
reference  .staff  at  l-800-307-42t)0.  301- 
41.5^737.  or  by  email  to 
pdr.rosonroo@nro.gov.  The  ADAMS 
at:cession  mnnher  for  each  document 
referenced  in  this  notice  (if  that 
document  is  available  in  ADAMS)  is 


])rovided  the  first  time  that  a  document 
is  rid'erenced. 

•  NBC's  PDB:  You  may  examine  and 
purchase  cojiies  of  |mhlic  documents  at 
the  NRC’s  I’DR.  Room  01-F21.  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Siva 
P.  Lingam.  Office  of  Nuclear  Reactor 
Regulation.  II. S.  Nuclear  Regulatory 
Commi.ssion,  Washington.  DC  2055.5- 
00t)l:  tolejihone:  301^15-1504;  email: 
siva.lingam@nro.gov. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
is  granting  the  licen.see's  reipiest  to 
withdraw  its  June  15,  2011.  application 
for  proposed  amendment  to  the  CR— 3 
Facility  Operating  Licen.se  No.  DPR-72. 

The  proposed  amendment  would 
have  increased  the  licen.sed  core  })ower 
le\’el  for  CR-3  from  2()09  megawatts 
thermal  (MW't)  to  3014  MWt.  The 
increase  in  core  thermal  power  would 
have  been  a|)proximately  15.5  ])ercent 
over  the  current  licen.sed  core  thermal 
power  level  and  was  categorized  as  an 
extended  power  uprate. 

The  Commission  had  jireviously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amemhnent  ]nihlished  in 
the  Federal  Register  on  lanuarv  11. 

2012  (77  FR  1743),  and  a  Notice  of 
Consideration  of  Issuance  of  draft 
environmental  asse.ssment  related  to  the 
propo.sed  amendment  ])ul)lished  in  the 
Federal  Register  on  January  10.  2013 
(78  FR  3458).  However,  by  letter  dated 
February  7.  2013  (ADAMS  Accession 
No.  ML13043A027),  the  licen.see 
withdrew  the  propo.sed  change  based  on 
the  determination  to  retire  CR-3  due  to 
economic  disadvantages  to  fix  the 
containment  delamination  that  occurred 
during  the  steam  generators  rejilacement 
refueling  outage.  As  a  result,  all  the 
comments  received  on  the  above 
Federal  Register  notices  will  not  he 
resolved  and  the  environmental 
asse.ssment  will  not  he  finalized. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dateil  June  15.  2011,  and 
the  licensee's  letter  dated  Irehruary  7, 
2013,  which  withdrew  the  application 
for  license  amendment. 

Haled  at  Rockville.  Mai  vlaiid.  Iliis  71h  (lav 
of  March  201.3. 

For  the  Nuclear  Regulatorv  Comiuissiou. 
Siva  P.  I. ingam, 

Projocl  Managor.  Plant  Licensing  Branch  II- 
2.  Division  of  Operating  Heactor  Licensing. 
Office  of  Nuclear  Heactor  Hegidation. 

IKK  Doc.  2()i;i-()5'KI7  I’iltMl  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Request  To  Amend  a  License  To 
Export;  High-Enriched  Uranium 

I’ursiiaul  to  1()(3‘’R  110.70  (h)  ‘‘Piil)li(; 
Notice  of  K(;c(!i|)t  of  an  Application.” 
please  take  notice  that  the  Nuclear 
R(!gnlatorv  Oominission  (NRfi)  has 
receiv(!(l  the  following  nupui.st  for  an 
export  license  amendment.  (iopi(*s  of 
the  re(piest  an;  available  electronically 
through  ADAM.S  and  can  he  acces.scid 
through  the  Public  Hlectronic  R(!ading 
Room  (PKRR)  link  h/Z/cZ/n  n  n'.nrc.go\7 
radding-rni.htnil  i\\  the  NRti  Homepage. 

A  nupiest  for  a  hearing  or  petition  for 
leave  to  intervene  may  he  filed  within 
thirty  days  after  |)uhlication  of  this 
notice;  in  the  Federal  Register.  Anv 


r(;(piest  for  hearing  or  ])etition  for  l(;ave 
to  intervem;  shall  hi;  .served  by  the; 
r(;(pi(;stor  or  p(;tition(;r  upon  the; 
ap|)licant.  the  office;  e)f  the;  (ie;ne;riil 
(le)nnse;l.  U.S.  Nue:le;<ir  Re;gid;ite)ry 
(ieemmissieen.  \Viishingte)n,  IXi  2t).5.5.5: 
the;  .Se;e:re;t<irv.  IJ.S.  Nne:le;:ir  Re;gnliite)rv 
(;e)mmissie)n.  \V;ishingte)n.  l)(i  20.5.5.5; 
;mel  the;  l'ixe;e:ntive;  .Se;e:re;t<irv.  H.S. 
l)e;piirtme;nt  e)f  Steite.  W.ishingteni.  IKi 
20.520. 

A  re;eine;.st  ie)r  ei  he;;iring  e)r  |)e;titie)n  lea- 
le;iive;  te;  intervene;  may  he;  file;el  with  the; 
NR(i  e;le;e:tre)nie:ally  in  ae:e;e)rel;me:e;  with 
NRC'.'s  IvFiling  ride  premuilgateiel  in 
Angn.st  2007.  72  Feel.  Ri;g  401 3!l  (Aug. 
28.  2007).  Infeirmatie)!!  ahe)iit  filing 
e;le;e:tremically  is  available  e)n  the  NRC's 
])nl)lie:  \Ve;l)  site  eit  http://\\  \v\v.nn:.f^ov/ 
siUi-hHlp/c-suhniittdls.hlnil.  Te;  e;n.snre; 
time;ly  ele;e;tronie;  filing,  at  le;a.st  5  (five) 


elays  ])rie)r  te;  the;  filing  ele;aelline;,  the; 
pe;titieme;r/re;ejne;.ste)r  shendel  e:e)ntae:t  the; 
()ffie:e;  ed  the;  .Se;e:re;tiirv  hv  eamiil  iit 
l!h:AIUM;n()(:KET@'\’m:.(;()V.  eir  by 
e:alling  (301)  41.5-1()77,  te;  reaiue;.st  a 
eligitiil  111  e:e:rtifie:ate;  anel  idleiw  fen'  the; 
e:re;atie)n  e)f  ;m  e;le;e:tre)nie;  ele)e:ke;t. 

In  aelelitiein  tei  a  re;e]ne;.st  feir  he;;iring  eir 
l)e;titie)n  feir  leave;  te;  inte;rve;ne;.  written 
e:e)mme;nts,  in  iie:e:e)relime:e  with  10  CiFR 
110.81.  shonlel  he;  suhmitteel  within 
thirty  (30)  el.iys  afte;r  puhlie;atie)n  e)f  this 
ne)tie:e;  in  the;  Federal  Re;gister  te;  ()ffie:e; 
e)f  the;  Se;e:re;tarv,  U.S.  Nue:le;ar 
Ri;gnliite)ry  (iemimissie)!!.  \Va.shingte)n. 
IX;  20.5.55.  Attentiein:  Rnle;making  anel 
Aeljuelie:atie)ns. 

The;  infeirmatiem  e;one:erning  this 
e;xi)e)rt  lie;e;nse;  amenelment  a])])lie:atie)n 
feilleiws. 


NRC  Export  License  Amendment  Application 
Description  of  Material 


Name  of  applicant 
Date  of  application 
Date  received 
Application  No. 
Docket  No. 

Material  type 

Total  quantity 

End  use 

Recipient  country 

U.S.  Department  of 
Energy,  National 
Nuclear  Security 
Administration. 
February  25,  2013 
February  28,  2013 
XSNM3708/01 
11005974 

High-Enriched 

Uranium 

(93.35%). 

10  kilograms  ura¬ 
nium  (9.3  kilo¬ 
grams  U-235). 

To  manufacture  HEU  targets  in  France  for  irradiation  in 
research  reactors  for  fabrication  of  molybdenum-99 
(Mo-99)  medical  isotopes  in  the  Nuclear  Research 
and  Consultancy  Group  in  the  Netherlands.  Amend 
to:  (1)  add  Maria  Reactor  in  Poland  and  Covidien  Iso¬ 
tope  Production  Facility  in  the  Netherlands  to  “Inter¬ 
mediate  Foreign  Consignees(s)”;  and  (2)  extend  the 
expiration  date  from  March  31,  2013  to  December  31, 
2013. 

The  Netherlands. 

l-'eir  the;  Niii:le;;ir  Reguhileirv  (anninissien. 
IleiliJil  this  M;ire:li  8.  201  :t  ;il  Ri)i:k\  ille;. 
Miirvliiiiel. 

Naflc;r  L.  Mainish, 

Dim  tor.  Ofjicv  of  Intcrnotioiuil  Pro<ir(inis. 

It  K  2in:i-e)5‘n:i  I'ihsi  8:4.5  am| 

BILLING  CODE  759e)-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69070;  File  No.  SR-BX- 
2013-022) 


2013.  NASDAQ  OMX  HX.  Ine;.  (“BX”  or 
■‘F,xe:hange;”)  fileel  with  the  .Se;e;nritie;s 
anel  PNeTange  (iennmi.ssie)!!  (".SFC"  eir 
"(ieimmissiein”)  the;  preipo.seel  rule; 
e:hange;  as  ele;.se;rihe;el  in  lte;ms  1  anel  11. 
below,  which  Items  have  he;e;n  pre;j)are;el 
by  the;  Exchange.  The  (iommi.s.sie)n  is 
pnhli.shing  this  ne)tie:e;  te;  solient 
eiemmients  on  the;  j)re)pe).se;d  rule  ediange 
frenii  intere;ste;d  ])e;rse)n.s. 

I.  Self-Regulatory  Organization’s 
Statement  (if  the  Terms  of  .Substance  of 
the  Proposed  Rule  (Change 


Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
of  Proposed  Rule  Change  To  Adopt 
Chapter  V,  Section  3(d)(iii)  Regarding 
Quoting  Obligations 

Mare:h  7.  201  :t. 

Pursuant  te;  .Se;e:tie)n  10(h)(1)  eif  the; 
.Se;e:nritie;s  lixchange  Ae:t  e)f  1934 
(“Ae:t”).'  anel  Rule  19l)-4  the;re;unele;r.“ 
ne)tie:e  is  he;re;hy  given  that  on  Mare;h  5. 


'  1.5  IL.S.C.  78s(l))(1). 
2  17  CFK  24l).l<ll)-4. 


'flu;  Exe.hange;  jireipei.ses  te;  aele)])t  a 
new  (;hapte;r  V,  .Se;e:tie)n  3(el)(iii)  to 
])roviele;  feir  Imw  the;  Exediange;  pre)pe)se;s 
te)  tre;<it  eiptieins  m<irke;t-making  epieiting 
eihligatiems.  in  re;spe)n.se;  te;  the; 
Re;gnlatie)n  NMS  Plan  te)  Aelelre;.ss 
Extr;ie)relin;irv  Marke;t  Ve)liitility. 

riie  text  e)f  the;  ])re)pe).se;el  rule;  e;h:inge: 
is  l)e;le)w;  pre)])0.se;el  new  language;  is 
it;ilie:ize;d. 

***** 


(Chapter  V  Reigulation  of  Trading  on 
BX  Options 

***** 

.Se;c.  3  Traeling  I  lalts 

(a)-(c)  Ne)  ediange. 

(d)  This  jianigraph  shall  he;  in  eflect 
eluring  a  jiilot  ])e;rioel  te)  coinciele  with 
the;  ])ile)t  perioel  for  the  Plan  te)  Aelilre;s.s 
Extraeirelinarv  Market  Volatility 
Pursuant  te)  Rule;  808  e)f  Ri;gulatie)n 
NM.S.  as  it  may  he  ame;nele;el  freem  time; 
te)  time;  (“LIJLD  Plan”).  ('a])italize;el 
terms  use;el  in  this  paragriijih  shall  have; 
the;  siime  me;aning  as  pre)viele;el  fe)r  in  the; 
LIJLD  Plan.  During  a  Limit  .State;  anel 
.Straelelle;  .State;  in  the;  llnele;rlying  NM.S 
.ste)e:k: 

(i)-(ii)  Ne)  ediange. 

(Hi}  Whan  cvdluatino  whethor  a 
Markot  Makor  has  met  tin;  continuous 
(jnoiing  ohiiooiions  of  (flt(i})t(n'  VII, 
Section  aid)  in  options  overlying  NMS 
stocks,  the  Kxchonge  will  not  consider 
as  part  of  the  trading  day  the  time  that 
an  NMS  stock  underlying  an  option  was 
in  a  Lindt  State  or  Straddle  St(de. 

(e)  Ne)  ediange. 

***** 


11.  Stilf-RcRulalory  Organization’s 
Slatenmnt  of  the  Purpose  of,  ami 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
I'ixcliange  included  statements 
concerning  the  pnrpo.se  of  and  basis  lor 
the  proiiosed  ride  change  and  discussed 
any  comments  it  received  on  the 
proiiosed  rule  change.  The  text  ol  these 
statements  may  he  examined  at  the, 
plai;e.s  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  asjiects  of  such 
statements. 

A.  S(^lf-H(^giil(itory  Or^^ani/Ait ion's 
Statoment  of  ihe  Pm  pose  of.  and  tiu; 
Staintory  liasis  for.  tlw  Proposad  Ihila 
(ihanga 

1.  PnriKise 

The  Exchange  proiioses  to  adojit 
Chapter  V.  Section  :f(d)(iii)  '  to  jirovide 
for  how  the  Exchange  will  treat  options 
market  making  ipioting  obligations  in 
response  to  the  Regulation  NMS  Plan  to 
Address  Extraordinary  Market  Volatility 
(the  “Plan”),  which  is  a])i)licahle  to  all 
NMS  stocks,  as  defined  in  Regulation 
NMS  Rule  (i()()(t))(47).  The  Exchange 
propo.ses  to  ado])t  new  Chapter  V. 

Section  :f(d)(iii)  fora  pilot  period  that 
coincides  with  the  pilot  period  lor  the 
Plan. 

Background 

Since  Mav  (i.  2010.  when  the  markets 
experienced  excessive  x'olatility  in  iin 
abbreviated  time  period,  i.e..  the  “Hash 
crash."  the  eipiities  exchanges  and  the 
Financial  Industry  Regulatory  Authority 
(“FINRA”)  have  imiilemented  market¬ 
wide  measures  designed  to  restore 
investor  confidence  by  reducing  the 
potential  for  excessive  market  volatility. 
Among  the  measures  adopted  include 
pilot  ])lans  for  .stock-hy-stock  trading 
pauses.-*  related  changes  to  the  eipnties 
market  clearly  erroneous  execution 
rules,'’’  and  more  stringent  eipiities 
market  maker  quoting  reipiirements.'- 
()n  May  :il.  2012.  the  Commi.ssion 
approved  the  Plan,  as  amended,  on  a 
one-year  pilot  basis. ^  In  addition,  tin. 
Commission  approved  changes  to  the 
eipiities  market-wide  circuit  breaker 

•  Till!  piovisidiis  ol ChiijaiM-  v.  .S(M:lions  :i((l)(i)- 
(ii)  and  :U<0  olloctivo  on 

I'oljruarv  201  a.  with  a  all  ela\  o))i!ralivi!  (Inlay, 
on  a  pilot  basis.  .SV.'C  .SK-lIX-at)  1.1-112 1 . 

>  .S( ■(■(■.<•..  IIX  Kuln412tl. 

■'  Sen  ('.<>..  MX  Rnln  47(12. 

'>  Sai-  (.■.?>..  NASDAQ  Kuin  4(11  a, 

7  Si-r  .S(!ourili(!s  lixolian^n  .\(:1  Rnlnasn  No.  (>7(I<)1 
(Mav  ai.  2012).  77  RR  224011  (|nnn  (1.  2012)  (Kiln 
No.  4-(iai)  (Oninr  Approvina  thn  Plan  on  a  Pilot 
Basis). 


rules  on  a  pilot  basis  to  coincide  with 
the  pilot  period  for  the  Plan.*’ 

The  Plan  is  designed  to  inevent  trades 
in  individual  NMS  stocks  Irom 
occurring  outside  ot  specilied  Price 
Bands.”  As  de.scrihed  more  hilly  below, 
the  requirements  ol  the  Plan  are  coupled 
with  Trading  Pan.ses  to  accommodate 
more  hindameiital  |)rice  moves  (as 
opjiosed  to  erroneous  trades  or 
momentary  gajis  in  liquidity).  All 
trading  centers  in  NMS  stocks, 
including  both  those  operated  by 
Participants  and  those  oiierated  by 
members  of  Participants,  are  required  to 
establish,  maintain,  and  enforce  written 
policies  and  (nocediires  that  are 
reasonably  designed  to  c.omply  with  the 
requirements  siiecified  in  the  Plan. 

As  set  forth  in  more  detail  in  the  1  Ian. 
Price  Bands  consisting  of  a  Lower  Price 
Band  and  an  Upper  Price  Band  lor  each 
NMS  Stock  are  calculated  by  the 
Proc.e.ssors.  When  the  National  Best 
Bid  (Offer)  is  below  (above)  the  Lower 
(Upiier)  Price  Band,  the  Proce.ssors  shall 
disseminate  such  National  Best  Bid 
(Offer)  with  an  aiipropriate  flag 
identifving  it  as  nnexecutahle.  When  the 
National  Best  Bid  (Offer)  is  equal  to  the 
Upper  (Lower)  Price  Band,  the 
Processors  shall  distribute  such 
National  Best  Bid  (Offer)  with  an 
aiipropriate  flag  identifying  it  as  a  Limit 
State  Quotation."  All  trading  centers  in 
NMS  stocks  must  maintain  written 
liolicies  and  procedures  that  are 
reasonahlv  designed  to  iirevent  the 
disiilay  of  offers  below  the  Lower  Price 
Band  and  bids  above  the  Upper  Price 
Band  for  NMS  .stocks.  Notwithstanding 
this  requirement,  the  Processor  shall 
display  an  offer  below  the  Lower  Price 
Band  or  a  hid  above  the  Upper  Price 
Band,  hut  with  a  flag  that  it  is  non¬ 
executable.  Such  hills  or  offers  shall  not 
he  included  in  the  National  Best  Bid  or 
National  Best  Offer  calculations.'^ 
Trading  in  an  NMS  stock  immediately 
enters  a  Limit  State  if  the  National  Best 
Offer  (Bid)  equals  hut  does  not  cross  the 
Lower  (Upper)  Price  Band.' ’  Trading  lor 
an  NMS  stock  exits  a  Limit  State  il. 
within  l.'i  seconds  of  entering  the  Limit 

"  .S’(!(!  .S(!(:ui  iti((s  Rxchiinfii!  Act  Rclciisc  No.  (i/t)!tl) 
(M:i\  at  20(2).  77  I'R  aa.'iai  (IviiU!  a.  2012)  (.SR- 
BAf.S-2()l  l-tiail;  .SR-BYX-2(m--()2.'->:  .SR-BX- 
2(11  l-0(i»:  .SR-C.BOi:-2in  l-(m7:  .SR-C,2-2ll  1 1-(124: 
.SR-(aiX-2(n  1-2(1:  .SR-1-:1)(;A-2(11  l-ai;  SR-l'.lK.X- 
2011-2(1;  .SR-l'  INRA-2()t  l-(l.'■>4:  .SR-l.Si;-2(n  1-01; 
.SR-N;\.snAQ-2(n  1-121;  SR-N.SX-2(m-l  '• 
NY.SR-201 1-48:  .SR-NYSRAni(!X-2(ll  1-72;  .SK- 
NY.SKArc:i-201 1-08;  SR-l’hlx-2(n  1-12(1). 

'•Unless  ollunwise  si)i!i;ilic(l.  ciipiliilizcd  ((Mins 
used  in  (his  min  lilinf-  nm  Based  on  (he  dehned 
((M  ins  ol  (lie  I’lan. 

.S’ee  .Section  V(A)  ol  (he  I’lan. 

' '  .See  .Section  VI(A)  ol  the  I’lan. 

•  z  Se-e  .Section  VI(A)(2)  of  the  Plan. 
e'.See.S(M:(ion  V1(B)(1)  of  (he  I’lan. 


State,  all  l.imit  State  Quotations  were 
executed  or  canceled  in  their  entirety.  If 
the  market  does  not  exit  a  Limit  State 
within  l.'i  seconds,  then  the  Primary 
Listing  Exchange  would  declare  a  live- 
minnte  trading  jianse  pursuant  to 
.Section  VII  of  the  Plan,  which  would  he 
applicable  to  all  markets  trading  the 
security.'  *  In  addition,  the  Plan  delines 
a  .Straddle  State  as  when  the  National 
Best  Bid  (Offer)  is  below  (above)  the 
Lower  (Uiiper)  Pric.e  Band  and  the  NMS 
slock  is  not  in  a  Limit  State.  For 
example,  assume  the  Lower  Price  Band 
for  an  NMS  Stock  is  89.50  and  the 
Uiqier  Price  Band  is  810. .50.  such  NMS 
stock  would  he  in  a  Straildle  State  il  the 
National  Best  Bid  were  below  89. .50.  and 
therefore  unexecntahle.  and  the 
National  Best  Offer  were  above  89.50 
(including  a  National  Best  Offer  that 
could  he  above  810.50).  If  an  NMS  .stock 
is  in  a  Straddle  State  and  trading  in  that 
stock  deviates  from  normal  trading 
characteristics,  the  Primary  Li.sting 
I'lxchange  mav  declare  a  trading  pause 
for  that  NMS'stock  if  such  Trading 
Pause  would  support  the  Plan’s  goal  to 
address  extraordinary  market  volatility. 

Proposal 

The  Exchange  iiroposes  to  ado])! 

Chapter  V.  Section  :i((l)(iii)  to  jirovide 
that  the  Exchange  shall  exclude  the 
amount  of  time  an  NMS  stock 
nnderlving  a  BX  ojition  is  in  a  Limit 
State  or  .Straddle  .State  Irom  the  total 
amonnt  of  time  in  the  trading  day  when 
calculating  the  percentage  ol  the  trading 
day  Oj-'tions  Market  Makers  are  reqniied 
to  quote. 

Current Iv.  the  quoting  requirements 
apiiear  in  C.haiiter  Vll.  Sections  5  and  (L 
which  generallv  require  that,  on  a  daily 
basis,  a  Market  Maker  must  during 
regular  market  hours  make  markets 
consistent  with  the  apjilicahle  quoting 
requirements  specified  in  these  rules,  on 
a  continuous  basis  in  at  least  sixty 
percent  (()()%)  of  the  series  in  oiitions  m 
which  the  Market  Maker  is  registered. 

To  .satisfy'  this  requirement  with  re.s])ect 
to  quoting  a  series,  a  Market  Makei  must 
quote  such  series  90"/.  of  the  trading  day 
(as  a  percentage  of  the  total  lutmher  ot 
minutes  in  such  trading  day)  or  such 
higher  percentage  as  BX  may  annonnee 
in  advance.'  ’ 

>  'Th(!  pi  iiiiiirv  listini’  niiirki.t  would  duclaro  a 
Tradin"  I’ausu  in  an  NM.S  stock;  upon  notilication 
hv  the  piiinarv  listing  market.  (In.  l’|■o(;nssol■  would 
(l'iss(Mninat(!  tins  information  to  the  pnhlic.  No 
tra(l(!s  in  (hat  NMS  stock  could  (Micnr  (Inline  tin. 
trading  pause,  hut  idl  bids  and  offers  may  h(. 
disphuM.d.  .See  S(M:tion  Vll(A)  ol  the  I’lan. 

•'■Tlie  lAchange  has  filed  a  proposed  rule  change 
to  adoi.t  a  directed  order  process  and  change  its 
market  maker  (|n(.ting  ohiigations.  .See  SR-BX- 
21112-01*). 
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Tlu!  Kxchango  now  proposes  to 
subtract  from  the  total  nninber  of 
niiiuites  in  a  trading  day  the  time  ])(;riod 
lor  an  option  wlien  the  underlying  NMS 
slock  was  in  a  Limit  State  or  Straddle 
State.  'l’h(!  lixchange  believes  that  this  is 
appropriate  lor  the  same  reasons 
discusscid  above,  in  light  of  the  limited 
price  discovery  in  the  underlying  slock 
and  the  direct  relationship  hcitween  an 
options  pricii  and  the  price  ol  the 
imd(!rlying  .s(!curily.  During  a  himil 
State  or  Straddle  .Stale,  the  hid  price  or 
oiler  ])ric(;  ol  the  nnd(!rlving  securilv 
will  h(!  unex(!cntahl(!  and  the  ability  to 
hedge  the  purchase!  or  sale  ol  an  option 
will  he  jeopardized.  Recognizing  that  it 
may  he  im])ossihl(!  to  hedge  to  olTset  the 
risk  created  by  trading  o])tions,  the 
Exchange  (!X|)(!cts  that  ()i)tions  Market 
Makers  will,  as  a  nisult.  modily  their 
(juoting  behavior.  The  Exchange 
h(!liev(!s  it  is  niasonahle  and  appro])riate 
to  exidude  this  time  period,  which  the 
lixchange  believes  will  generallv  Ix! 
limited. 

The  Exchange  has  considered  waiving 
its  hid/ask  dilTerential  re(]nir(!menl  (also 
known  as  (piote  spnxul  parameters),  hnl 
ultimately  delerminiid  that  those 
n!(|nirements  should  Ix!  maintaiixxl  in 
order  to  promote  licpiidilv  and  the 
o])eration  of  a  lair  and  ordcx  lv  market. 
Accordingly,  even  when  the  (|noling 
obligation  is  not  in  eH(!ct.  ()])tions 
Market  Makexs  who  ch(X)se  to  tpiole 
must  do  so  within  the  applicable  hid- 
ask  diHer(!nlials.  The  Exchange  heli(!ves 
that  this  should  Ixilp  (insure  tlx!  (piality 
of  the  (piot(!s  that  ar(!  entered  and 
pre.serves  one  of  the  obligations  of  being 
a  market  maker. 

2.  .Statutory  basis 

The  Exchange  heliev(!s  the  propo.sed 
rule  change  is  consistimt  with  IIk! 
])rovisions  ol  .S(!ction  (i  of  tlu!  Act.'^  in 
general,  and  with  .Section  ()(h)(.'i)  of  the 
Act."*  in  particular,  which  nxpiires  that 
the  rukis  of  an  exchange  he  designed  to 
prewent  frandnlent  and  mani])ulative 
acts  and  practices,  jiromote  just  and 
(xpntahle  principl(!S  of  trade,  foster 
c(X)peration  and  coordination  with 
|X!r.sons  engaged  in  regidaling,  clearing, 
settling.  pr(x:essing  information  with 
r(!spect  to.  and  facilitating  tran.saclions 
in  .s(!cnriti(!.s.  remove  imix:dimenls  to 
and  perf(!ct  the  nxxdianism  of  a  fret!  and 


llitcjiiist!  tlii^y  will  conliniii!  to  Ix!  subject  to  IIk; 
iiiiirkrt  nt  tiiiiinlainiii};  (|ii(iU!s 

williiii  ii  cix'tiiin  liid/ask  (lilliataili.il.  Options 
Mai'kcM  Maki-rs  will  conliniio  to  ho  olioihio  lor  tlio 
si/o  pro-rata  "^iiarantoi!"  (and  tlio  diroctial  ordia' 
procffss.  on(:(!  approvod  1>\  tho  Oonnnission).  .Soo 
Ohaptf!!'  Vl.  .S(H:tion  It)  and  .SK-|{X-2()1.'t-()1ti,  ’I'lii! 
I'Ac.hanoi;  noiiis  that  it  is  tiHdinically  coinpIcA.  and 
thorotorc!.  iinpracticid.  to  addross  such  ouaranttHis. 
'■  l.S  7«l. 

'''I.T  U..S.(:.  78r(h)(.">). 


open  mark(!t  and  a  iiiitional  mark(!t 
systtxn.  tiiid,  in  gemtral.  prot(!ct 
investors  and  the  ittthlic  interttsi, 
lx!cans(!  th(!  Rxclxmgt!  helievtts  that 
excluding  the  Limit  and  .Slraddlt!  .Sltite 
from  a.n  Options  Mitrk(!t  Milker's  tptoting 
ohiigiition  calcnliition  should  |)romote 
just  iind  (Kjititahle  princi])l(!s  of  trade  hv 
r(!cognizing  the  piirlicnliir  risk  that 
aris(!.s  for  litpiidilv  jiroviders  who 
ciinnot  h(!dg(!.  VVlutiutver  iin  NM.S  stock 
is  in  a  Limit  .Stiite  or  SlniddU!  .Stale, 
tfiiding  continixts:  howevttr.  thttrt!  will 
not  Ix!  it  ntliahle  prict!  for  ii  .st!ciirity  to 
s(!rv(!  its  it  Ixtnchmiirk  for  the  price  of  the 
o|)tion.  Accordingly,  tlu!  Exchange  stteks 
to  i!xpr(!ssly  removt!  tlut.se  jieriixls  from 
considtxiition  in  onlttr  to  (tnahlt!  Options 
Mark(!t  Makers  to  provide  the  neettssary 
licpiidity  and  lacilitate  tninsaclions  on 
the  Exchange. 

]i.  S(^lflh^giil(itory  Ovyuni/.uiion's 
Sldtcinant  on  Burden  on  (AnnpetHion 

The  Exchiinge  doits  not  Ixtliitvt!  thiit 
the  propositd  rule!  chiingi!  will  result  in 
any  hurditn  on  com]X!tition  that  is  not 
n(!C(!s.siirv  or  iipprojiriiiti!  in  fnrtlutrance 
of  tlu!  |)nrpos(!S  of  thi!  Act.  iis  iinutnditd. 
.Specificallv,  the  pro]X)Siil  doits  not 
impo.se  iin  intra-market  hnrden  on 
c()m]X!tili()n.  hecimse  it  will  iipjilv  to  all 
Riirliciixmts  subject  to  those  ohligiitions 
in  the  siime  manner.  Nor  will  tint 
jiroposiil  impo.se  a  hnrden  on 
(:om])etiti()n  iimong  the  o])tions 
exchanges,  heciiii.sit.  in  iidilition  to  the 
vigorous  competition  for  order  flow 
among  the  options  exchanges,  the 
proposiil  iiddres.ses  a  reguliitorv 
situation  common  to  all  options 
exchanges.  To  the  extent  that  market 
jxirticijxmts  di.sagree  with  the  particular 
approach  taken  by  the  Exchange  herein, 
market  participants  can  easilv  and 
readily  operate  on  competing  venues. 
The  Exchange  believes  this  jiroposal 
will  not  imjiose  a  burden  on 
competition  and  will  help  jnovide 
li(|uidity  during  ijeriods  of 
extraordinary  volatility  in  an  NM.S 
stock. 

L’.  Sell-Bo<>nlatory  Organizoiion's 
StntenienI  on  (AJininenis  on  the 
l^roposed  Bnie  (dunige  deceived  From 
Members,  PoBieiponts,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Dale  of  EITectiveness  of  the 
Proposed  Rule  (diange  and  Timing  for 
(xnnmission  Action 

Within  4.*)  days  of  the  date  of 
])nhlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (xmimission  may  designate  up  to 
no  days  of  such  date  if  it  finds  such 
longer  period  to  he  a|)]noprial(!  and 


inihlishes  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  in.stitule  proceedings  to  determine 
whether  the  pr()|X)S(!(l  rule  change 
should  he  di.sapinoved. 

IV.  Solicitation  of  (xnninents 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Fleet ronie  Coininen ts 

•  Use  the  Commission’s  Internet 
comment  form  (http://\v\v\v.sec.gov/ 
n I les/sro .shtinl)-,  or 

•  .Send  an  email  to  rnle- 
connnents@sec.gov.  Please  include  File 
No.  .SR-BX-2()1 3-022  on  the  subject 
line. 

P(il)er  Oonnnents 

•  .Send  i)a]X!r  comments  in  tri])licate 
to  Idizaheth  M.  Mur])hy,  Secretary, 
.Securities  and  Exchange  (lommission, 
too  !■’  .Street  NE..  Washington,  DC 
2().'j40-l()0(). 

All  submissions  should  refer  to  File  No. 
.SR-BX— 201 3-022.  I’his  file  nnmher 
should  he  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  jilea.se  use 
only  one  method.  The  (ximmission  will 
]X)st  all  comments  on  the  Commission’s 
Internet  Web  site  [http://\v\v\v. sec.gov/ 
rnles/sro.shtnd).  (x)|)ies  of  the 
submission,  all  suhseiiuent 
amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
(x)mmi.ssion,  and  all  written 
communications  relating  to  the 
])ropo,s(!(l  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
ixihlic  in  accordance  with  the 
provisions  of  .*5  l]..S.C.  .'>.'52,  will  he 
available  for  Web  site  viewing  and 
jx'inting  in  the  (lommission’s  Public 
Reference  Room.  100  E  .Street  NE., 
Washington.  DC  20.'540.  on  official 
hnsiness  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Cojiies  of  such 
filing  akso  will  he  available  for 
insjX!(:ti()n  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  (xmnnission  does  not  edit  |X!r.sonal 
identifying  information  from 
submissions.  Yon  should  submit  onlv 
information  that  you  wish  to  make 
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availal)lo  publicly.  All  submissions 
.should  refer  to  File  No.  .SR-BX-2()1 8- 
022  and  should  be  submitted  on  or 
b(;for(!  March  2t).  2018. 

l‘’()r  llu!  (^oniinissioii.  l)y  llie  Division  of 
'rrading  and  Markets,  pursuant  to  dcdiigatcui 

antliority.  e' 

Kevin  M.  O'Neill. 

Di-piilv  Sacraldi  v. 

IFK  t)iK:.  2ni:i-().')ti(iH  tnUMt  and 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69079;  File  No.  SR-BATS- 
2013-017] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Related  to  Fees  for  Use 
of  BATS  Exchange,  Inc. 

March  8.  2018. 

Pursuant  to  .Section  10(b)(1)  of  the 
.Securities  Exclumge  Act  of  1084  (the 
"Act”),'  and  Rule  lOb-4  thenumder.- 
nolice  is  hereby  given  tluit  on  Mtirch  1. 
2018,  BAT.S  Fxch.mge,  Inc.  (the 
“hixchcinge”  or  “BAl’.S")  filed  with  the 
.Securities  and  Exchange  (Commission 
("(Commission”)  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  jtrepared 
by  the  Exchangt;.  Tin;  Exchiinge  hits 
designated  the  pro])o.sed  rule  change  as 
one  establishing  or  changing  a  member 
due,  fee.  or  other  charge  im|)osed  by  the 
I'Cxchauge  under  .Section  10(b)(8)(A)(ii) 
of  the  Act  •*  ;md  Rule  10l)-4(f)(2) 
thereunder,'*  which  renders  the 
pro])o,sed  rule  change  effective  upon 
filing  with  the  (Commission.  The 
(Commission  is  ]mbli.shing  this  notice  to 
solicit  comments  on  the  jiropo.sed  rule 
change  from  intitrested  ptirsons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Sub.stance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend  the 
tee  .schednle  applicable  to  Members  '’ 
and  non-memb(!rs  of  the  Exchange 
pursuant  to  BAT.S  Rules  1.5.1(a)  and  (c). 
(Changes  to  the  fee  schedule  ])ursuant  to 
this  proposal  are  effective  upon  filing. 

The  text  of  the  jnoposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  hti p:/ /www.hatsl radind.com .  at  the 
princi])al  office  of  the  Exchange,  and  at 


17(:i  K  2(H).;U)-8(;i)(l2). 

'  15  ir.S.C.  7«s(l))(l). 

M7  CI  R  24(1.  nil)-}. 

‘  15  U-.S.C.  7«s(l))(:i)(,\)(ii). 

'  17  CFK  240.1!ll)-4(ll(2). 

■'■’A  McmiiIh!!'  is  iiiiv  r(!gist(!r(!(l  Imikcror  disilur  lliiil 
liiis  l)(!(!ii  iulniilUtcl  lo  inoinbiir.sliip  in  tho  lixcliango. 


the  Gommission's  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
.Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  statements 
concerning  the  |)uri)ose  of  and  basis  for 
the  projjosed  rule  change  and  discu.ssed 
any  comments  it  received  on  the 
jiroposed  rule  change,  fhe  text  oftlie.se 
statements  may  be  examined  at  the 
places  specified  in  Item  I\^  below.  The 
Exchange  has  prejiared  summaries,  set 
forth  in  Sections  A.  B.  and  (C  below,  of 
the  most  significant  parts  of  such 
statements. 

{A]  SoIf-HugiilatoiT  Organization’s 
Statanunit  ol  tha  Pnrposa  of.  and 
Stataiory  liasis  for.  tha  Proposed  Hide 
(diange 

1.  Pur])o.se 

The  Exchange  jiroiioses  to  modifv 
pricing  ap|)licable  to  the  Exchange’s 
options  platform  (“BAT.S  Ojitions”) 
with  respect  to  executions  subject  to  the 
Quoting  Incentive  Program  (the  "QIP”). 
.Specifically,  the  fCxchange  pro])ose.s  to 
recpiire  that  a  Member  is  registered  as  a 
BA'I’.S  Ojitions  Market  Maker  in  order  to 
receive  anv  additional  rebate  subject  to 
the  QIP  and  to  add  volume  tiers  that 
will  determine  the  amount  of  the 
additional  rebate  a  BAT.S  Options 
Market  Maker  will  receive  for 
executions  that  are  eligible  for  the  QIP. 

Gurrently  under  the  QIP, 
Profe.ssional.'*  Firm,  and  Market  Maker’’ 
orders  entered  on  BAT.S  Options  receive 
a  rebate  of  .SO. 05  ])er  contract,  in 
addition  to  any  other  ajiplicable 
liejuidity  rebate,  for  executions  subject 
to  the  QIP.  Qualifying  (ai.stomer**  order 
executions  subject  to  the  QIP  currently 
receive  an  ailditional  rebate  of  .SO. 01  [ler 
contract.  To  cpialify  for  the  QIP  a  BATS 
Options  Market  Maker  must  be  at  the 
NBB  or  NBO  00%  of  the  time  for  .series 
trading  between  .SO. 08  and  $5.00  for  the 
front  threi!  (8)  ex])iration  months  in  that 
underlying  during  the  current  trading 


'■Till!  Umiii  "I’rolijssioniif  is  (Inliiiiid  in  Kxctiiingi! 
Kiiii!  Hi.  1  to  iiKNin  iinv  piTsoii  orinilitv  tliiil  (A)  is 
not  a  lirokor  or  doator  in  siiciirilios.  amt  (15)  placais 
inoi'f!  Ilian  li'KI  ordors  in  lislod  opiions  por  dav  on 
avorago  during  a  calondar  inonlli  lor  ils  own 
Ixuiolicial  acconniisj. 

'  .'Vs  didlnod  on  llio  I'ixcliango's  loo  scliodiilo.  Ilio 
lonns  “I'inn"  and  "Markol  Makor"  apply  to  anv 
transaction  idonliliod  liv  a  inoinlior  lor  cloaring  in 
llio  l•'irln  or  Markol  Makor  rango,  rospoclivoly.  at  Iho 
Options  Oloaring  (iorporalion  ("{)(!(;"). 

"As  dolinod  on  Iho  I'ixcliango's  Ido  scliodnio.  a 
(iuslonior  ordor  rotors  lo  an  ordor  idonliliod  hv  a 
Momhor  tor  cloaring  in  llio  Oiislonior  rango  at  Iho 
0(X',.  oxcliiding  anv  transaction  tor  a  "Protossional" 
as  dolinod  in  hxcliango  Kiilo  lli.l. 


— 

month.  A  Membttr  not  registered  as  a 
BAT.S  t)|)tion.s  Market  Maker  can  also 
(lualify  for  the  QIP  by  (pioting  at  the 
NBB  or  NBO  70%  of  the  time  in  such 
.series. 

The  Exchange  proposes  to  rtuinirt!  that 
a  Membtu'  is  registered  as  a  Market 
Milker  in  order  to  be  eligible  to  ritceive 
iiny  rebates  subject  lo  the  QIP.  This 
modification  will  lielji  to  incentivize 
Membttrs  that  are  not  current Iv 
ntgistered  iis  Market  Milkers  tliiit 
currently  receive  rebates  subject  to  the 
QIP  to  register  as  BAT.S  Options  Market 
Makers.  Additionally,  the  Exchiinge 
liropo.ses  to  retjuire  that,  in  order  to 
receive  QIP  rebates  for  executions  of 
contracts  in  an  ojitions  class,  a  Market 
Milker  must  be  registentd  in  an  average 
of  20‘yo  or  more  of  the  associated 
ojitions  series  in  that  cla.ss.  This 
retjuirenient  will  ensure  that  Market 
Makers  are  not  eligible  for  QIP  rebiites 
without  being  regi.stered  in  what  the 
Exchange  believes  to  be  a  meiiningful 
number  of  .series. 

The  Exchange  also  jirojioses  to  add 
volume  tiers  that  will  determine  the 
iimoimt  of  the  additional  rebiite  a  BATS 
Ojitions  Miirket  Makttr  will  receive  for 
(!X(!cnttons  that  are  eligible  for  the  QIP. 
.Sjiecifically,  under  the  jirojiosed  tiered 
juicing  .structure.  Market  Makers  with 
an  averagt!  dtiily  voliimi!  (“ADV")’*  Ittss 
tliiiii  ().25‘/^>  of  avenige  total  consolidiited 
voluiiH!  (‘‘T(]Y”)  will  receive  an 
additional  SO.Ol  jier  contract  executed 
on  BAT.S  Ojitions  for  Gustomer  orders 
and  an  additional  $0.05  jier  contract 
executed  on  BAT.S  Ojitions  for 
Professional.  Firm,  and  Market  Maker 
orders.  Market  Makers  with  an  ADY 
equal  to  or  greater  than  0.25%.  lint  less 
than  0.75%  of  T(iY  will  receive  an 
additional  .$0.08  jier  contract  executed 
on  BAT.S  Ojitions  for  (in.stomer  orders 
and  an  additional  .$0.05  jier  contract 
exetaited  on  BAT.S  Ojitions  for 
Professional.  Firm,  and  Market  Maker 
orders.  Market  Makers  with  tin  ADY 
etjnal  to  or  greater  than  0.75%.  lint  less 
than  1.25%  of  TOY  will  receive  an 
iidditional  $0.08  jier  contract  executed 
on  BA'F.S  Ojitions  for  (in.stomer  orders 
and  an  additional  .$0,00  jier  contract 
executed  on  BAT.S  Ojitions  for 
Professional.  Firm.  <md  Market  Maker 
ordttrs.  Finally.  Market  Makers  with  an 
ADY  etjnal  to  or  gretiter  than  1.25‘X)  of 


''As  (l(4iiii!(l  on  till!  lAchiingu's  lis;  scliuilulo.  ,\I1V 
is  iiv(!nig<;  dailv  voliiinu  c.iiculiitod  as  tin;  ninnlior 
olConIracIs  addial  or  nanovud.  coinliinod.  pur  dav 
on  a  inontldv  l)asis.  'I'lu!  luu  sclualulu  also  |>rovidus 
that  roiitud  contracts  an;  not  incImUul  in  .MIX' 
calculation. 

"'As  (lurimul  on  lliu  Fxcliangirs  luu  schudulu, 

TC.X'  is  total  consolidatud  volunu!  calculat(Ml  as  tlu; 
voluniu  ruporlud  hy  all  uxchangus  to  lliu 
consolid.itud  transaction  ntporting  plan  lor  tliu 
month  lor  which  Ihu  thus  apply. 
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TC.V  will  receive  an  additional  S().()3  per  recpnreinents  in  a  ineaninKtnl  number  ol 

‘  seril^s  in  a  class. 


contrat:t  executed  on  HATS  Opt  ions  lor  seri 
('.nstoiner  orders  and  an  additional  \ 

SO. OH  per  contract  executed  on  HA  1 S 
Options  ior  Hrolessional.  1‘irin.  and 
Market  Maker  orders.  ,.,p 

2.  Statntorv  Hasis 

bai 

The  Fxchanf>e  believes  that  the  1^^,, 

proposed  ride  change  is  consistent  with 
the  reipiirements  ol  the  Act  and  the 
rides  and  regulations  thereunder  that 
are  ajiiilicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
reiniireinents  ot  Section  ti  ol  the  Act.  ' 

Specific.allv.  the  Exchange  believes  that  ‘ . 
the  proposed  ride  change  is  consistent 
with  Section  0(bK4)  ot  the  Act.'-  in  that  P> 
it  jirovides  ior  the  eipiitable  alloi-ation  '  ' 
ot  reasonable  dues,  lees  and  other  ' ' 

charges  among  members  and  other  A 

per.sons  using  any  iacility  oi  system  o 

which  the  Exchange  operates  or  s^ 

controls.  The  Exchange  notes  that  it  d 

operates  in  a  highly  comjietitive  market  v 
in  which  market  participants  can  ii 

readily  direct  order  tlow  to  competing  L 
venues  or  providers  of  routing  services  ^ 
if  thev  deem  fee  levels  to  he  excessive.  \ 
The  Exchange  believes  that  reipiiring  i 
Members  to  register  as  Market  Makers  in  ] 
order  to  receive  rebates  subject  to  QH  I 
will  helj)  to  incentivize  Members  to 
register  with  HATS  Options  as  Market 
Makers.  The  Exchange  believes  that 
registration  bv  additional  Members  as 
Market  Makers  will  help  to  continue  to 
increase  the  breadth  and  deiith  oi 
(jiiotations  available  on  the  Exchange, 
wbic.h  is  beneiicial  to  all  inaiket 
participants.  The  Exchange  believes  that 
it  is  reasonable,  eniiitable  and  not 
unreasonably  discriminatory  to  provide 
an  incentive  available  only  to  HA  I  S 
Options  Market  Makers  because  of  the 
reiiiiisite  ipioting  and  other  obligations 
apjilicable  to  registered  HATS  Ojitions 
Market  Makers.  The  Exchange  further 
believes  that  the  jiroposal  is  not  imtairly 
discriminatory,  despite  the  reipiirement 
that  a  Member  is  registereil  as  a  Market 
Maker  in  order  to  receive  rebates 
pursuant  to  the  QIH.  due  to  the  fact  that 
registration  as  a  HA'l'S  Options  Market 
Maker  is  eipially  available  to  all 
Members.  Additionally,  the  I'^xchtinge 
believes  that  reiiniring  that  a  Market 
Maker  be  registered  in  an  average  ot 
2i)%  or  more  oi  the  associated  ojHiims 
series  in  a  class  in  order  to  qiialily  lor 
QIH  rebates  for  that  class  will  hirther 
help  to  increase  the  breadth  and  depth 
of  quotations  available  on  the  Exchange 
by  requiring  Market  Makers  to  meet  the 
HATS  Options  Market  Maker  quoting 

"  Ifj  li..S.(;.  7Hl. 

IMS  II..S.(;.  7»l(l))(4). 


Volume-based  rebates  such  as  the  ^ 

ones  maintained  by  the  Exchange  have 
been  widely  adopted  in  the  cash 
equities  markets  and  an;  increasinglx  in  ^ 
use  by  the  options  exchanges.  Volume-  ^ 
ba.seii  tiers  are  equitable  in  this  in.stance 
because  they  are  open  to  all  HA  TS 
Options  Market  Makers  on  an  equal 
basis  and  will  provide  enhanced  rebates 
that  are  reasonably  related  to  the  value 
lo  the  Exchange’s  market  quality 
associated  with  higher  levels  of  market 
activitv.  such  as  higher  levels  o! 
liquiditv  provision  and/or  growth 
patterns,  and  introduction  ol  higher 
volumes  ol  orders  into  the  jiiii.e  and 
volume  discovery  processes. 

Accordingly,  the  Exchange  believes  that 
offering  volume-based  rebates  lor  orders 
subject  to  the  QIH  is  not  unfairly 
discriminatory  because  it  is  consistent 
with  the  overall  goals  ol  enliaiu.ing 
market  quality.  Additionally,  the 
Exchange  believes  that  the  projiosed 
volume-based  tiers,  which  will 
incentivize  the  provision  ol 
competitively  iiriced.  sustained 
>  liipiidity  that  will  create  tighter  sineads. 
benefitting  both  Members  and  iniblic, 
investor.s.  Similarly,  the  I'jXi.hangc 
believes  that  basing  the  proposed  tiered 
foe  structure  on  overall  TCIV.  rather  than 
a  static  number  ol  contracts  irrespective 
of  overall  volume  in  the  options 
industrv.  is  a  fair  and  eipiitable 
ajiproach  to  pricing.  1  he  Exchange 
notes  that  this  proposal  is  not  reducing 
the  base  QIH  rebate,  but  rather,  the 
projiosal  will  provide  enhani.ed  Qll 
rebates  to  Market  Makers  that  meet 
certain  volume  thresholds. 

'  (B)  St^II-B(^giii(itory  Oiganmit ion 's 

Slotoinont  on  Bunion  on  (jOinpoiition 


(Cl  Solf-Bognhitoiy  Orgonmition's 
Statoinont On  Coinnwnis  on  iho 
Proposod  Bnh  Chango  Bocoivad  From 
Moinhors.  Borticijninis  orOthors 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  1  he 
Exchange  has  not  received  any  written 
comments  from  members  or  other 
interested  parties. 

HI  Date  of  ElTectiveness  of  the 
Proposed  Rule  Change  and  Timing  lor 
C^ommission  Action 

The  foregoing  rule  change  has  become 
effective  inirsuant  to  Section  lt)(b)(:5KA) 
of  the  Act  ' '  and  paragraph  (f)  of  Rule 
^ql)_4  thereunder.'’'  At  any  time  within 
m  (lavs  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  mav 
temporarily  suspend  .such  rule  change  il 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
imblic  interest,  for  the  protection  ot 
investors,  or  otherwise  in  lurtherance  ot 
the  jnirpo.ses  ot  the  Act. 

IV.  Solicitation  of  Comments 

Interested  iiersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  toiegoing, 

•  including  whether  the  propo.sal  is 

consistent  with  the  Act.  Comments  may 
be  submitted  by  any  ot  the  tollowing 
1  methods: 


The  Exchange  does  not  believe  that 
the  iiroposed  rule  change  will  imjiose 
any  burden  on  competition  not 
necessary  or  approjiriate  in  furtherance 
of  the  purposes  of  the  Act.  1  he 
jiroiiosed  changes  will  helj)  the 
Exchange  to  create  higher  levels  ol 
liquidity  iirovision  and/or  growth 
patterns,  and  introduction  ol  higher 
volumes  ol  orders  into  the  price  and 
volume  discovery  jirocesses.  As  stated 
above,  the  Ixxcliange  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  participants  can 
readily  direct  order  flow  to  competing 
venues  if  they  deem  lee  levels  to  be 
excessive  or  providers  ol  routing 
services  if  they  deem  fee  levels  to  be 
excessive. 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (Idtp://\v\y\y.sec.gov/ 
rnles/sro.shimiy.  or 

•  Send  an  email  to  ride- 
commenis@sec.gov.  Hlease  include  File 
No.  .SR-HATS-2()i:i-017  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary. 
Securities  and  Exchange  Commission, 
100  E  Street  NE.,  Washington,  DC 
20549-1000. 

All  submissions  should  reter  to  file  No. 
SR-HATS-20i:i-017.  This  file  number 
should  be  included  on  the  subject  line 
if  email  is  used.  To  helj)  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  please  use 
onlv  one  method.  The  Commission  will 
post  all  comments  on  the  Ciommi.ssion’s 
Internet  Web  site  (hiip://\y\y\y.sec.gov/ 
ndes/sro.sidml).  Cojiies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  tiled  with  the 
('.ommission,  and  all  written 

"  15  7«s(l))(:i)(A)(ii). 

"  17  Cl’R  24l).nil)-4(f). 
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communications  relating  to  the 
proposed  rule  cliange  l)(!t\V(!en  the 
(iommission  and  any  person.  oth(!r  than 
those  that  may  l)e  withluild  t'roin  tin; 
l)nl)lic  in  accordance;  with  tlie 
provisions  of  .5  l]..S.(;.  .5.52,  will  he 
available  for  \V(;1)  site  viewing  and 
])rinting  in  the  (lommission's  Public 
Refer{;nce  Room,  100  F  .Str(;et  NF., 
Washington,  D(]  20540  on  official 
l)n.sin(;s.s  days  l)etwe(;n  the;  hours  of 
10:00  a.m.  and  .3:00  p.in.  (]opies  of  such 
filing  will  al.so  he  available  for 
ins])ef:tion  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  change: 
tin;  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  .should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  .SR-BAT.S- 
2013—017  and  shoidd  he  submitted  on 
or  hefon;  Ajiril  4,  2013. 

I'’()r  tin;  (Conniiission.  hv  tin;  Division  of 
Ti'inling  and  Mark(;ts.  piirsuant  to  d(;l(;gati;(l 
anlliority. 

Kevin  M.  O'Neill. 

Dapiilv  Sccralarv. 

II'R  Ooc.  2(li:i-()r)87!)  1m1(!iI  H:45  ami 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69088;  File  No.  SR-BYX- 
2013-010] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  Exchange 
Rules  in  Connection  With  the  Limit  Up- 
Limit  Down  Plan 

March  H.  201  :t. 

Pursuant  to  Sec.tion  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”) '  and  Rule  19l)^  thereunder,- 
notice  is  hereby  giv(;n  that  on  Fehruarv 
28,  2013,  BATS  Y-Exchange,  Inc. 
(“BYX"  or  “Exchange”)  filed  with  the 
S(;curities  and  Exchange  (Commission 
(“CCommi.ssion”)  the  ])ropose(l  rule 
change  as  described  in  Items  1  and  11 
l)(;low,  which  Items  have  l)(;en  ))re])ared 
by  the  Exc;hange.  The  Exchange  has 
designated  this  pro])osal  as  a  “non- 
controversial”  pro])o,se(l  rule  change 
])nr.suant  to  Section  19(h)(3)(A)  of  the 
Act  •*  and  Rule  19l)-4(ll(())(iii) 
therennder,’  which  r(;nders  it  effective 
n])on  filing  with  the  (Commission.  The 


17  Cl'R  2(Kl.a()-:t(a)(12). 

I  If.  IL.S.C.  78s(l))(l). 
-17(;RR  24l).l!)l)-4. 

78s(l))(:i)(A). 

'  17  CRR  24().l<ll)-4(n((i)(iii). 


(Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  ride 
change  from  inter(;.st(;(i  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Propo.si;d  Rule  (Change 

TIk;  fCxchange  is  |)roposing  to  amend 
Rule  11.18  in  conn(;ction  with  the 
n])coming  o])eration  of  the  Plan  to 
7\(ldri;s.s  Extraordinary  Market  Volatility 
Pursuant  to  Rule  (i()8  of  R(;gnlation  NM.S 
under  the  Act  (tin;  “Limit  IJji-Limit 
Down  Plan”  or  "Plan”)."’ 

The  text  of  the  proimsed  rule  changi; 
is  available  at  tin;  Exchange’s  Web  site 
at  http://\\’\v\v.l)(itstr(i(iing.(:oni,  at  the 
princijial  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Refer(;nce 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
Exchange  included  statements 
i:oncerning  tin;  ]mr])o.se  of  and  basis  for 
the  propo.sed  ride  change  and  discu.ssed 
any  comments  it  receivi;(l  on  the 
proposed  rule  change,  'flu;  text  ofthe.se 
statemiints  mav  he  examin(;(l  at  the 
places  specified  in  Item  IV  below.  Tin; 
Exchange  has  prepared  summaries.  s(;t 
forth  in  Sections  A,  B.  and  (C  below,  of 
the  mo.st  significant  jiarts  of  such 
statements. 

/\.  Svlf-Hdf’iilaiorv  Oroanr/Aition's 
SidiannnU  of  thd  Purpose  of.  and 
Statutorv  Basis  for,  the  Proposed  Bide 
(Jhange 

1.  Pur])ose 

The  Exchange  proposes  to  amend 
Exchange  Rule  11.18  to  e.stahlish  rules 
to  com])ly  with  the  reijuirements  of  the 
Limit  Up-Limit  Down  Plan.  The 
Exchange  proposes  to  adopt  the  changes 
to  become  ojierative  on  a  date  that 
coincides  with  the  commencement  of 
operations  of  the  Plan,  which  is 
currently  .scheduled  as  a  one-year  pilot 
to  begin  on  Ajiril  8.  2013.  Accordingly, 
as  jiropo.sed,  the  Exchange  has 
ilesignat(;d  an  operative  date  of  Ajiril  8, 
2013  to  allow  the  Rules  to  become 
effective  and  operative  on  the  initial 
date  of  operation  of  the  Plan. 

Background 

Since  May  0.  2010,  wh(;n  tin;  markets 
(;xperienc(;d  exce.ssive  volatilitv  in  an 
abbreviated  time  p(;riod.  i.e.,  the  “flash 
crash,”  the  eipiities  exchanges  and 
FdNRA  have  imjilemented  market-wide 


■’  Sre  .Socurilios  llxchaiigi;  Act  Riiloiisc  No.  ()7()‘U 
(May  ;il.  2012).  77  RR  :i:i4<)8  (luno  (i.  2012)  (llu; 
"l.imil  lli)-l.iniil  Down  Rtilcasc"). 


measures  designed  to  restore  investor 
confidence  by  reducing  the  ]K)tential  for 
exce.ssive  market  volatility.  Among  the 
measures  a(lo])t(;(l  include  pilot  plans 
for  stock-hy-stock  trading  pauses'*  and 
related  changes  to  the  eipiities  market 
clearly  erroneous  execution  rides"  and 
more  stringent  equities  market  maker 
quoting  requirements."  On  Mav  31. 

2012.  the  (’.ommission  approved  the 
Plan,  as  ameniled,  on  a  one-year  pilot 
basis."  In  addition,  the  Uommission 
a])provi;il  c.hanges  to  the  equities 
market-wide  circuit  breaker  rides  on  a 
jiilot  basis  to  coincide  with  the  pilot 
period  for  the  Plan. 

’fhe  Plan  is  designed  to  prevent  trades 
in  iniliviilnal  NMS  Stocks  from 
occurring  outside  of  specified  Price 
Bands."  As  ile.scrihed  more  fullv  below, 
the  requirements  of  the  Plan  are  coupled 
with  Trading  Pauses  to  accommodate 
more  fundamental  jirice  moves  (as 
op])oseil  to  erroneous  trades  or 
momentarv  ga|)s  in  liquidity).  All 
trading  centers  in  NMS  .Stocks, 
including  both  those  operated  by 
Particifiants  and  those  operated  hv 
members  of  Participants,  are  reipdreil  to 
establish,  maintain,  and  enforce  written 
|)olicie.s  and  procedures  that  are 
rea.sonahly  designed  to  c.omply  with  the 
requirements  sjiec.ifieil  in  the  Plan.'-  As 
set  forth  in  more  detail  in  the  Plan.  Price 
Bands  consisting  of  a  Lower  Price  Band 
and  an  Upiier  Price  Band  for  each  NM.S 
.Stock  are  calculated  hv  the  Processors.' ‘ 
When  the  National  Best  Bid  (Offer)  is 
below  (above)  the  Lower  (Upper)  Price 
Band,  the  Processors  shall  di.sseininate 
suc.h  National  Best  Bid  (Offer)  with  an 
appropriate  flag  identifying  it  as  non¬ 
executable.  When  the  National  Best  Bid 
(Offer)  is  equal  to  the  Upper  (Lower) 
Price  Band,  the  Processors  shall 
liistrihnte  such  National  Best  Bid  (Offer) 
with  an  apjiropriate  flag  identifving  it  as 
a  Limit  .State  Cjuotation.'-'  All  trading 


'■.SV(!.  Rulo  11.18. 

'.Sri.-.  Rvili!  11.17. 

’’.S'ce.  Ruti!  11.8. 

''.S'(,-c  .Seciirilios  Kx(:liiin>>c!  Act  Rdiinsc!  No.  870111 

(M;iv  :il  2012).  77  FR  :i:i408  (|imo  8.  2012)  (Fill! 

No.  4-8:il)  (Orilor  .Xpproviiif;.  on  a  I’ilot  Basis,  tho 
Nalionai  Maikol  .Systiiin  I’lan  l  o  Aililriiss 
I'lxiraorilinarv  Maikiit  Volatility). 

'".S'oi!  .Siiiaii'itios  Rxclianjii!  .\i;t  Roliiasti  No.  87000 
(May  :il.  2012).  77  FR  :i:i.'i:il  (lunoti.  2012)  (.SR- 
BAf.S-201 1-0:i8:  .SR-BY.\-201 1-02.''>:  .SR-BX- 
201  1-088;  .SR-(:B01:-201  1-087:  .SR-(;2-201  1-024; 

.SR-{;iix-2oi  i-:io;  .sr-i;ik;.\-2oi  i-;ii;  .sr-kdcx- 

201  1-:i0:  .SR-FINRA-201 1-054:  .SR-I.Si;-201  1-81: 
.SR-NA.S|)AQ-201  l-i:tl:  .SR-N.SX-201  1-1 1:  .SR- 
NY.SK-201  1-48:  .SR-NY.Si;,\m(!X-20 1  l-7:i;  .SR- 
NY.Si;Aii.a-201 1-88:  .SR-l’lilx-201 1-120). 

"  Unloss  ollii:rwis(!  spi!i:ilii!il.  capitali/oil  lorins 
usoil  in  lliis  ruli!  Iilin!>  am  liasnil  on  llni  iIoIIikm) 
tornis  of  till!  Plan. 

'-llii!  FAclian^i!  is  a  I’aiticipant  in  tliii  Plan. 

‘ '  Soo  Sortion  (V)(A)  of  tin;  I’lan. 

Svi‘  .Soolion  \1(A)  of  tlin  Plan. 
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centers  in  NM,S  Stocks  must  maintain 
written  policies  and  procedures  tliat  an; 
ma-sonahlv  ilesigned  to  prevent  the 
display  oi  oilers  below  the  I..ower  Price 
Hand  and  bids  above  the  llpj)er  Price 
Hand  for  NM.S  Stocks.  Notwithstanding 
this  nujuii'ement.  the  Processor  .shall 
di.s|)lav  an  offer  helow  the  Lower  Price 
Hand  or  a  bid  above  the  Up|)er  Price 
Hand,  hut  with  a  Hag  that  it  is  non¬ 
executable.  .Such  bids  or  offers  shall  not 
he  included  in  the  National  Hest  Hid  or 
National  Hest  Offer  c;alculations.'"’ 

Trading  in  an  NMS  Stock 
immediatelv  enters  a  Limit  .State  if  the 
National  Hest  Offiu'  (Hid)  eepials  but 
does  not  cro.ss  the  Lower  (Upper)  Price 
Hand."*  Trading  for  an  NM.S  stock  exits 
a  Limit  .State  if.  within  15  seconds  of 
entering  the  Limit  State,  all  Limit  State 
Quotations  were  executed  or  canceled 
in  their  entiretv.  If  the  market  does  not 
exit  a  Limit  .State  within  15  seconds, 
then  the  Primarv  Listing  Exchange 
would  declare  a  five-minute  Trading 
Pause  pursuant  to  .Section  VII  of  the 
Limit  Up-Limit  Dow  Plan,  which  would 
be  a|)plicable  to  all  markets  trading  the 
security.'"  In  addition,  tin*  Plan  defines 
a  .Straddle  .State  as  wlum  the  National 
Hest  Hid  (Offer)  is  below  (above)  the 
Lower  (Upper)  Price  Hand  and  the  NM.S 
.Stock  is  not  in  a  Limit  .State.  For 
exami)le.  a.ssmiK!  the  Lower  Price  Hand 
for  an  NM.S  .Stock  is  .SP.5()  and  the 
U|)per  Price  Hand  is  510.50.  such  NM.S 
stock  would  he  in  a  .Straddle  .State  if  tlu; 
National  H(;st  Hid  were  ludow  .SO. 50.  and 
therefon;  non-executabl(!.  and  the 
National  Hest  Offer  wen;  above  80.50 
(including  a  National  H(!.st  Offer  that 
could  be  above  810.50).  If  an  NM.S  .Stock 
is  in  a  .Stradtlle  .State  and  trading  in  that 
.stock  deviates  from  normal  trading 
characteristics,  the  Primarv  Li.sting 
Exchange  may  declare  a  Trading  Pause 
for  that  NM.S  Stock. 

Proposed  Amendment  to  Rule  11.18 

The  Exchange;  is  r(;(juired  by  the  Plan 
to  establish,  maintain,  and  enforce 
written  policies  and  procedures  that  are 
reasonahly  designed  to  com])ly  with  the 
limit  u])-limit  down  and  trading  pause 
re(|uirements  sj)ecifieil  in  the  Plan.  In 
response  to  the  new  Plan,  the  Exchange 
proj)oses  to  amend  its  Rules 
accordingly. 

The  Exchange  |)roposes  to  add  Rule 
11.18(e)(1)(A)  to  define  that  “Plan" 


'  ’ .S'c<>  .S(!(:li()n  \'l(A)(.'0  (il  llu^  I’l.in. 

"■  Si‘C  .Si!(:ti((n  \’1(H)(1 )  ol  llio  I’liiii. 

pi'iiiiiirv  listing  tiuirknl  wiiiild  dncliirr  .1 
Iniding  |)iins(!  in  nn  NM.S  .Stork:  upon  notilication 
by  till!  primarv  listing  inarknt.  tlm  I’rocnssor  wonld 
disseminati!  this  inlormation  to  tho  public.  No 
trades  in  that  NM.S  .Stock  could  occur  during  the 
trading  pau.se.  hut  all  bids  and  oH(!rs  mav  he 
displayed.  Sih‘  .Siiction  \'I1(A)  ol  the  Plan. 


means  the  Plan  to  Address 
Extraordimirv  Market  Volittility 
Pursuiuit  to  Rule  ti()8  of  Reguhition  NM.S 
untler  the  Act.  as  aimauled  frotn  time  to 
time.  In  addition,  proposed  Rule 
11.18(e)(1)(H)  jirovides  th.it  all 
capitalized  terms  not  otherwise  defined 
in  paritgntiih  (e)  of  the  Ruh;  shall  havt; 
the  meanings  .set  forth  iti  the  Plan  or 
Exchiinge  rules,  as  tipplicable. 

The  fixchitnge  jiroposes  to  tidd  Rule 
11.18(e)(2)  to  jirovide  that  the  Exchtmge 
is  a  P.irticipant  in.  and  subject  to  the 
applicable  rerpiirements  of.  the  Plan, 
which  establishes  prot:edure.s  to  address 
extraordinarv  volatilitv  in  NM.S  .Stocks. 

The  fixchange  projioses  to  add  Rule 
11.18(e)(3)  to  providi*  that  Exchange 
Members  shall  comply  with  the 
aj)plic:able  provisions  of  the  Plan.  The 
Exchange  lH!lieves  that  this  rerpiirement 
will  help  ensure  the  compliance  by  its 
Members  with  tin;  ])rovi.sions  of  the  Plan 
as  requinid  pursuant  to  .Section  11(H)  of 
the  Plan."* 

The  Exchange  propos(;s  to  add  Ruh; 

11. 18(e)(4)  to  provide  that  tin; 

Exchang(;'s  .Systi;m  shall  not  disjjlay 
or  exi;r;ute  buy  (sell)  inter(;st  above 
(below)  the  Up|)er  (Lower)  Price  Hands, 
unless  such  intt;re,st  is  s|3(;cifi(:ally 
exemptt'd  under  the  Plan.  The  I'ixc:hange 
believes  that  this  recpiirement  is 
r(;a.sonably  designed  to  h(;lp  (;nsure  the 
compliance  with  the  limit  u])-limit 
down  and  trading  j)au.s(;  recjuirements 
sj)ecified  in  tin;  Plan,  by  j)rev(!nting 
ex(;cution.s  outside  the  Price  Hands  as 
recpiired  i)ur.suant  to  .Section  V1(A)(1)  of 
the  Plan.-" 

The  Exchange  propo.ses  Rides 
regarding  the  treatment  of  certain 
trading  interest  on  the  fixchange  in 
order  to  prevent  executions  outside  the 
Price  Hands  and  to  comply  with  the  new 
Limit  Up-Limit  Down  Plan.  In 
jjarticular,  the  Exchange  propo.ses  to 
add  Rule  11.18(e)(5)  to  provide  that 
Exchange  .systems  shall  re-])rice  and/or 
cancel  buy  (sell)  interest  that  is  |)riced 
or  could  be  executed-'  above  (below) 
the  Ui)per  (Lower)  Price  Hand.  When  re¬ 
pricing  resting  orders  because  such 
orders  an;  above  (below)  the;  U])i)er 
(Low(;r)  Price  Hand,  the  Exchange  will 
provide;  new  tim(;.stamps  to  such  orders. 
The  Exchange  will  also  provide;  new 


"'.S’c(!.Si!(:li()n  11(H)  ol  llii!  I’hiu. 

'■‘'rill!  ''.Syslum"  is  (luliuuel  in  HYX  Kiilu  l..')(;iii) 
iis  "till!  uluct runic  cummuniciiliiins  uiiil  triiiling 
lacilitv  (l(!signiit(!il  hv  llii!  Hiiaril  lliruugh  which 
sccuriliiis  ui  (l(!rs  ul  I  Ism  s  arii  cuusuliilatml  lor 
ranking.  i!\(!culion  and.  wh(!n  applicahli!.  routing 
awav." 

-".Sec .Scclion  Vl(.'\)(l)  ol  tlu!  Plan. 

'I'lu!  lixchangc  notes  that  this  incindiis  any 
interest  that  is  displayed  and/or  resting  at  a  less 
aggressivi!  price  hnl  execniahle  at  a  more  aggressive 
prici!.  such  as  orders  subject  to  price  sliding  and 
dist:relionary  ord(!r  types. 


timestamps  to  resting  orelers  at  the;  le;.ss 
iiggressive  prie:e  to  wiiie:h  .sue:h  eirelers 
iire  re;-i)rie;eel.  Any  re;sting  inte;re;st  that  is 
re-prie;e;el  pursuant  te)  this  Rule;  shall 
imtintiiin  prietrity  ahe;iiel  e)f  interest  th:it 
was  eirigiiiiillv  le;.ss  aggre;.ssive;ly  i)rie:e;el, 
re;giirelle;ss  e)f  the;  etriginal  time;.stamps  fetr 
sue;h  e)rele;r.s. 

.Spe;e:ifie;<illy.  the;  Exi:hange;  preiposes 
the;  fetlletwing  itretvisieins  re;gareling  the; 
re;-prie:ing  eir  e:<me:e;ling  etf  e:e;rt<iin  tnieling 
inte;re;st: 

•  Mdi'kai  Orders  and  IOC  Ordars.  The; 
.Systt;m  will  einly  t;xe;e:ute;  HAT.S  market 
etrelers  eir  !()(]  ()rele;r.s  at  etr  within  the; 
Prie;e  Hanels.  If  a  Market  Oreler  etr  lOU 
(Ireler  e:anne)t  be;  fully  ext;e:uteel  at  eir 
within  the  Prie:e;  Hanels.  the;  .System  shall 
e:ane;e;l  any  une;xe;eaite;el  portion  e)f  the; 
etreler  witheiut  ])o.sting  sue:h  oreler  to  the; 
Exeihtmge's  oreler  boeik. 

•  Lindt-priced  Interest.  Limit-])rice;el 
lnte;re;.st. 

Orders  Not  Snhjeet  to  Re-Prieiivj,. 
Limit-])rie:e;il  inte;re;.st  will  be;  caneielleei  if 
:i  User  has  e;nte;re;el  instrueitieins  neit  te) 
use  the  re;-])rie:ing  pre)e:e;.s.s  anel  sue;h 
inte;re;st  to  buy  (.se;ll)  is  prieieel  tibeive 
(heletw)  the;  Upper  (Le)wt;r)  Prieie;  Hanel. 

Ineonnng  Orders.  If  n;-])rie:ing  is 
pe;rmitte;el  b:i.se;el  eai  <i  U.ser’s 
instrueitietns.  beith  elisplayiible;  ;mel  netn- 
ili,s])l!iyable;  ine:e)ming  limit-prie:e;el 
inte;re;st  te)  buy  (sell)  that  is  prie:t;el  ;ibe)ve; 
(he;le)w)  the;  Upi)e;r  (Le)we;r)  l'rie:e;  Hiinel 
shiill  be;  re;-])rie;e;el  te)  the;  Ui)pe;r  (Le)we;r) 
Prie:e;  Hiinel. 

Resting  Orders.  I'he;  .System  shall 
re;-])rie:e;  re;sting  limit-prieieel  inte;re;st  te) 
hny  (.se;ll)  te)  the;  Upi)e;r  (Le)we;r)  Prie;e; 
Hanel  if  l'rie:e;  Hiinels  me)ve;  sue;!)  that  the; 
j)rie:e;  e)f  reisting  limit-])rie;e;el  interest  te) 
l)uy  (sell)  we)nlel  be;  abe)ve;  (be;le)w)  the 
U])])e;r  (Le)we;r)  Prie:e;  Hiinel.  If  the  Price; 
Hanels  metve  again  anel  the  etriginal  limit 
priea;  of  eiisplaye;ei  anel  re;-])rie:e;el  interest 
is  at  etr  within  the  Prie:e  Hanels  anel  a 
U.ser  has  etjtteal  inte)  the  Exeihange’s 
etjttional  multiple;  prie;e;  slieling  pre)e;e;.s.s. 
as  ele;.se:rihe;el  in  Rule;  n.()(g).  the;  System 
.shall  ri;-prie:e;  such  elisplayeel  limit 
inte;re;.st  te)  the;  metst  aggressive; 
j)e;rmis.sible;  ])rie:e;  U])  te)  the;  etreler's  limit 
price.  All  eether  elisplayeel  anel  netn- 
elis])lavi;el  limit  inte;re;st  re;-prie;e;el 
jtursnant  te)  this  jtariigra])!)  (e;)  will 
re;main  at  its  new  jtrieie;  unless  the;  Prie:e; 
Hanels  me)ve;  sue:!)  that  the;  ])rie:e;  e)f 
resting  limit-])rie:e;el  inte;re;,st  te)  buy  (,se;ll) 
wetulel  again  be;  abeeve;  (be;le)w)  the;  Uppe;r 
(Le)we;r)  Ihieie;  Hanel. 

•  Pegged  Interest.  I'e;gge;el  inte;re;.st  te) 
buy  (sell)  shiill  ])e;g  to  the  s])t;i:ifieel 
l)egging  price  or  the;  Upper  (Le)we;r) 
iVieie;  Hanel.  whie;he;ve;r  is  le)we;r  (higher). 

•  Ront(d)le  Orders.  If  retuting  is 
])e;rmitte;el  ha.se;el  e)n  a  User's 
instrne;tie)n.s.  e)rele;rs  shall  he;  routeel 
itway  fre)m  the;  I']xe:hange  i)ursuimt  te; 
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Kiilo  11.13.  'Hk?  Excihango  is  not 
proposing  any  cliangos  to  its  rooting  i 

fnnc.tionalitv  in  connoc.tion  with  the  < 

iinplonuintation  ol  tlio  hiinit  Dii-Linnt  : 

Down  I’liin.  .  , 

•  Sail  Short  Orclars.  During  a  Sliort 

S.ilo  rrico  Tost,  as  dolinod  in  Knlo 
ll.lt)(h)(2).  Short  Salo  Ordors  jiricod 
hoiow  tho  howor  Prioo  Band  sliall  l)o  ro- 
pric.od  to  tho  highor  ot  tlio  howor  ITico 
Band  or  tho  Borinittod  Brico,  as  dotinod 

in  Rnlo  11.9(g)(3KA). 

Tho  Exc.hango  proposos  to  adopt  Knlo 
11  18(o)((i]  to  stato  that  .soouritios  .shad 
romain  siihjoct  to  tho  rociniroinonts  oi 
iiaragraph  (d)  of  tho  Knlo  until  .such 
soouritios  hoc;oino  snhjoot  to  tho  Plan. 
Paragrapli  (d)  of  tho  Knlo  rolatos  to 
oxisting  individual  singlo  stoc;k  trading 
piuisos  issnod  hv  oaoh  primary  listing 
inarkot  for  an  NMS  Stock.  As  sot  forth 
in  proposod  Knlo  11.18(o)((d.  onoo  an 
NMS  Stock  is  snhjoct  to  tlni  Plan,  tho 
soenrity  shall  only  ho  snhjoct  to  a 
Trading  Pause  nndor  tho  Plan  c-.onsistont 
with  paragraph  (f)  of  tho  Knlo.  1  hns. 
paragraph  (d)  will  no  longor  apply  to 
NMS  Stocks  snhjoct  to  tho  Plan. 

Tho  Exchange  holiovos  that  tho 
jirovisions  proposod  ahovo  are 
roasonahlv  designed  to  jirovont 
oxocntions  outside  tho  Price  Bands  as 
roiiiiirod  hv  tho  limit  iip-limit  down  and 
trading  jiaiiso  roqniromonts  siiocihod  in 
tho  Plan. 


trade  NMS  Stocks  within  Price  Bands  in 
compliance  with  tho  Plan  with  certainty 
on  how  certain  ordors  and  tiading 
interest  will  ho  treated.  Thus,  reducing 
nncortaintv  regarding  tho  treatment  and 
prioritv  oftrading  interest  with  the  Price 
Bands  should  help  onconrago  market 
participants  to  continue  to  jn-ovido 
liqniditv  during  extraordinary  market 
volatilitv.  The  Exchange  holiovos  it  is 
consi.stont  with  tho  protot;tion  ol 
investors  and  tho  promotion  of  just  and 
ocinitahlo  principles  ol  traclo  to  allow 
resting  orders  to  retain  their  piioiity 
ahead  of  loss  aggressively  priced 
liiiuiditv  in  tho  event  such  resting 
ordors  are  roqiricod  in  compliance  with 
tho  Plan.  To  do  otherwise,  the  Exchange 
believes,  would  reduce  incentives  to 
enter  the  most  aggressively  priced, 
displaved  liciuiility.  and  might 
encourage  firms  to  maintain  interest  that 
is  one  increment  away  from  the  nio.st 
aggressive  price  level  in  order  to  he  first 
in  prioritv  in  the  event  ot  a  re-pricing 
(hie  to  a  Price  Band. 


2.  .Statutory  Basis  i 

The  Exchange  holiovos  that  its 
proiiosal  is  consistent  with  .Section  (if h) 
of  the  Act  in  general,  and  furthers  tln^ 
objectives  of  Section  (ifhKS)  ’ 

in  particular,  in  that  it  is  designed  to 
promote  just  and  (Hinitahle  princqiles  ol 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  market 
svstem,  and,  in  general  to  protect 
investors  and  the  jnihlic:  inteiest.  The 
proposal  will  ensure  that  the  Exchange  s 
Svstem  will  not  display  or  execute 
trading  interest  outside  the  Price  Bands 
in  a  manner  that  jiromotes  just  and 
(Hinitahle  iirinciples  of  trade  and 
removes  imjiediments  to.  and  perfin.ts 
the  mechanism  ol,  a  free  and  oiien 
market  and  a  national  market 

The  jn-oposal  will  also  ensure  that  the 
trading  intere.st  on  the  Exchange  is 
either  re-priced  to  maintain  prioiity  oi 
(■anceled  in  a  manner  that  promotes  just 
and  (Hpiitahle  jirinciples  ol  trade  and 
removes  impediments  to,  and  perlei.ts 
the  mechanism  ol,  a  free  and  open 
market  and  a  national  market  sy.stem. 
Siiecificallv,  the  proposal  will  help 
allow  market  participants  to  continue  to 

ID  U..S.C;.  7Kl(l)). 

ID  U.S.C.  7Kf(l))(ri). 


B  Salf-Baguhtoiv  OrganiyMtion's 
Stcitanwut  on  Burdan  on  Compatition 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  imjiose 
anv  Inirden  on  competitiim  not 
necessary  or  appro])riate  in  liirtherance 

of  the  jnirposes  of  the  Act.  1  o  the 

contrary,  the  l-ixchange  believes  that  the 
proiiosal  enhances  cooiieration  among 
markets  and  other  trading  venues  to 
promote  fair  and  orderly  markets  am  to 
protect  the  interests  of  the  pnhlic  and  of 
investors.  The  Einiit  IJp-Eimit  Down 
Plan  is  iiart  of  a  coordinated  effort 
amongst  various  parties  including  the 
Exchange  and  other  .self-regulatory 
organizations  as  well  as  other  maiket 
jiarticijiants.  While  the  specific. 
projiosals  to  implement  changes  to 
Exchange  functionality  consistent  with 
the  Plan  may  differ  in  certain  way.s  from 
the  imjilemeiitation  adopted  by  othei 
market  centers,  the  Exchange  believes 
its  proposals  are  consistent  with  the 
nupiirements  and  inirpose  of  the  Plan. 

C.  Salf-Bagnhitorv  Or‘’onmdion's 
Siatanwnt  on  Connnants  on  tin; 
Proposed  Bide  Change  Beceived  Prom 
Members.  Partieipants.  or  Others 
The  Exchange  has  neither  solicited 
iior  received  written  comments  on  the 
t  proiiosed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  lor 
Commission  Ac;tion 


'iql)_4(f)(q)  thereunder.-"’  Because  the 
proposed  rule  change  does  not:  (0 
.Significantly  affect  the  protection  ot 
investors  or  the  public  intere.st;  (ii) 
impose  any  significant  burden  on 
comiietitioir.  and  (iiil  become  ojierative 
iirior  to  30  days  from  the  date  on  whicli 
it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
cousi.steiit  with  the  protection  ol 
investors  and  the  public  intere.st.  the 
jiropo.sed  rule  change  . . 

eflective  pursuant  to  Section  10(h)(3KA) 
of  the  Act  and  Knle  10h-4(f)((iKiii) 
thereunder. 

At  anv  time  within  (iO  days  ot  the 
filing  of  such  proiiosed  rule  change,  the 
Commission  summarily  may 
temporarilv  suspend  such  rule  changr;  it 
it  appears  to  the  Commission  that  such 
action  is  nece.ssary  or  appropriate  in  the 
inihlic  interest,  for  the  protection  ot 
investors,  or  otherwise  in  furtherance  ol 
the  purposes  ol  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
arguments  concerning  the  toregoing. 
including  whether  the  proposed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  snhmitted  by  any  of 
the  following  methods: 


The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  .Section 
l‘)(h)(3)(A)(iii)  of  the  Act  and  Knle 

21  ID  U.S.C.  7as(\))(:i)(A)liii). 


Electronic  Comments 

•  ll.se  the  Commission's  Internet 
comment  form  (http-J/wwwsec.oov/ 
rnles/sro.shtmiy.  or 

•  Send  an  email  to  rnle- 
comments@sec.<>o\’.  Please  include  file 
Nnmher  .SK-BYX-2()1 3-010  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary, 
Securities  and  Exchange  Commission. 

100  F  Street  NE..  Washington.  DC 
20.'i49-1000. 

All  submissions  should  refer  to  File 
Numher  .SK-BYX-201 3-010.  This  file 
miinlnn-  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  please  use 
(,nlv  one  method.  The  Commission  will 
iio.st  all  comments  on  the  (.ommission  s 
Internet  Web  site  (http://mviv.sec.<’ov/ 
rnles/sro.shtml).  Copies  ol  the 
suhmission.  all  suhsequent 

-r.  17(;I  RZ4().1‘I1)-41IUIT  In  iuldilinn.  Kulc  U)l>- 

4(r)((i)  ii  cinirns  llu!  lAcliaiiHi- In  flivn  tlu! 

( Innimissinn  wiilUni  nnlico  nl  ihn  Kxnhanf-n  s  mUml 
l„  til,!  tho  piopnsiRl  riilt^  clianoi,.  alon;;  wilh  a  linnl 
(l.^sni  inlinn  and  Inxt  ni  llm  prnpnsnd  ni  a  iFan^a. 
a,  l„ast  live  l.usinass  days  prior  In  lha  data  nl  Idn.a 
„|  tha  |.rni)ns.Hl  rula  ahanai;.  nr  such  shorl./r  tuna 
as  dasif-natad  1)\  tha  Cnminissinn.  lha  l-M  lians-i 
lias  salishad  this  raiiuiraniant. 
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amendments,  all  written  statements 
witli  i'es|)e(;t  to  the  proposcul  rule 
change  that  are  Hied  with  the 
('.ommission,  and  all  written 
communications  relating  to  the 
j)ropo.sed  rnh;  change  hetwiMMi  the 
(Commission  and  any  person,  other  than 
those  that  may  he  withheld  Irom  the 
public  in  accordance  with  the 
provisions  oi  .5  II.S.(C.  .5.52,  will  he 
availfihle  for  Wd)  site  viewing  and 
jn'inting  in  the  (Commission's  I’nhlic 
Relenmce  R(K)m.  100  F  Stnjet  NR.. 
Washington,  D(C  20.54‘).  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
fding  also  will  he  available  for 
insjiection  and  copying  at  the  princi])al 
office  of  the  Kxchange.  All  comments 
received  will  he  posted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  only 
information  that  von  wish  to  make 
publicly  available.  All  submissions 
.should  refer  to  File  Number  SR-BYX- 
201 3-010  and  should  be  submitted  on 
or  before  April  4.  2013. 

l''()r  the  (Coininissioii.  l)v  llie  llivision  of 
Tnuiiiig  and  Markcds.  pursuant  to  deUigalisl 
autliorilv.-'’ 

Kevin  M.  O’Neill. 

I)(‘piily  S(u:r(!l(iry. 

H'R  201  ;)-().■>«•):)  I'iliul  :i-i;i-i:i;  11:45  anil 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69075;  File  No.  SR-CHX- 
2013-07] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Amending 
Article  1 ,  Rule  2  (Order  Types  and 
Conditions);  Article  20,  Rule  4  (Eligible 
Orders);  and  Article  20,  Rule  6  (Locked 
and  Crossed  Markets)  To  Modify  the 
Operation  of  the  CHX  Only  Order  Type 
and  Post  Only  Order  Modifier 

March  8.  201.3. 

Fnrsnant  to  Suction  l‘)(b)(l)  of  thu 
Sucnritius  Fxchangu  Act  of  1034 
(“Act").'  and  Rnlu  lt)b-4  thurunndur,- 
noticu  is  huruby  given  that  on  March  1, 
2013.  thu  (diicago  .Stock  Fxchangu,  Inc. 
(“(illX”  or  thu  “Fxchangu")  filed  with 
thu  .Sucnritius  and  Fxchangu 
('.ommission  ("(lommi.ssion")  the 
jiropo.sud  rnlu  change  as  du.scribud  in 
Items  I  and  II  below,  which  Items  have 
liuun  prepared  by  thu  sulf-rugnlatorv 


17  Cl-K  2ni).:i()-:i(a)(12). 
'  15  ir.S.C.  78s(l)Hl). 

“  17  CI  K  24(l.l<ll)-4. 


organization.  (lliX  has  filed  this 
proposal  pursuant  to  Rnlu  10b-4(f)(()) 
niulur  thu  Act.  *  which  renders  the 
proiiosal  uffuctivu  n])on  filing  with  thu 
(iommission.  Thu  (iommission  is 
publishing  this  notice  to  solicit 
comments  on  thu  |)ropo.sud  rnlu  change 
from  inlurustud  pur.sons. 

I.  Self-Regulalory  Organization’s 
Statement  of  the  Terms  of  Siibstanc:e  of 
tlie  Proposed  Rule  Change 

CHX  propo.sus  to  amend  its  rules  to 
modify  the  operation  of  the  Cl  IX  Only 
order  tyjie  and  Po.st  Only  order 
modifier.  The  text  of  this  projiosed  rule 
change  is  available  on  the  Fxchange's 
Web  site  at  ivivu'.c/i.Y.ron)  and  in  the 
Commission's  Public  Refereiu  e  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (iommission,  the 
CHX  included  statements  concerning 
the  jnirpo.se  of  and  basis  for  the 
jiroposed  rule  changes  and  discussed 
any  comments  it  received  on  the 
Jiroposed  rule  change.  The  text  ofthe.se 
statements  may  be  examined  at  the 
jilaces  sjiecified  in  Item  IV  below.  The 
(3  IX  has  jirejiared  summaries,  set  forth 
in  sections  A.  B  and  C  below,  of  the 
most  significant  asjiects  of  such 
statements. 

A.  Salf-Iicgiihitorv  (.)i'y,ani/.alion's 
Si(it(ui}(^nt  of  the  Piirposo  of,  and 
Slatutorv  liosis  for,  the  Proposed  Pule 
(dnint’o 

1 .  Pnrjio.se 

The  Fxchangu  jirojioses  to  amend  its 
rules  that  collectively  govern  the  (]HX 
Only  order  type  and  the  Rejiricing 
Proce.sses  and  the  Post  Onlv  order 
modifier,  as  detailed  below. •*  Through 
this  jirojiosed  rule  change,  the  Fxchange 
seeks  to  jiromote  greater  market 
liipiidity  and  comjietition.  while 
maintaining  comjiliance  with  relevant 
jirovisions  of  the  Act.'’  Regulation 
NM.S"  and  Rule  201  of  Regulation 
.SH().~ 

Background 

In  201 1 ,  the  Fxchange  introduced  the 
C.HX  Only  order  tyjie,  which  was 
designed  to  encourage  disjilaved 
litjuidity  on  the  Fxchange  and  reduce 
automatic  cancellations  bv  the  Matching 


•  17  CI'  K  240.1(ll)-4(l)((i). 

'CHX  Ai'ticlo  1 .  Rule  2  (Order  l’\ pes  and 
Coiiditions):  CHX  Article  20.  Rule  4  (Ivlif^ilile 
Orders):  CHX  Article  20.  RuleK  (Operation  oi  the 
Malchiiift  .Syslcun). 

■'  15  II..S.C.  7fia  cl  scq. 

'■17CFR  242.010(d). 

'  17  Cl  R  242.201. 


.System.'*  Tlut  OHX  Only  order  is  a  limit 
order  I  bill  is  to  b(!  ranked  and  exttcuted 
on  th(!  Fxchangt!,  without  routing  away 
to  iinother  tniding  ettnter."  Order 
sttnders  have  the  ojition  to  default  iill 
limit  orders  to  "OHX  Only”  and 
theredbre  be  subjttct  to  rejiricing. 

Notiibly.  the  OHX  Only  order  tyjie 
feiitures  iin  order  handling  fimctionalitv 
comjirised  of  Regiihition  NM.S  rejiricing 
(“NM.S  rejiricing")  and  .Short  .Sale 
rejiricing  (.Short  .Sale  rejiricing  togellutr 
with  NM.S  rejiricing,  the  "Rttjiricing 
Proettsses"),  to  ensure  comjiliance  with 
Regulation  NM.S  tind  Rule  201  of 
Regulation  SHO. "  The  Rejiricing 
Processes  are  ajijilied  to  all  OHX  Only 
orders  that,  at  the  time  of  order  entry, 
would  be  in  violation  of  Regulation 
NM.S  and/or  Rule  201  of  Regulation 
.SHO,"*  if  disjilaved  or  executed  at  the 
limit  jirice.  However,  a  OHX  Only  order 
that,  at  the  time  of  order  entrv,  can  be 
disjilaved  or  executed  in  comjiliance 
with  Regulation  NM.S  '•*  and  Rule  201  of 
Regulation  .SHO  will  not  be  subject  to 
the  Rejiricing  Processes  and  shall  be 
disjilaved  ami  will  be  executable 
without  rejiricing. 

The  Rejiricing  Proce.sses  currently 
result  in  the  rejiricing  of  an  order  to.  or 
ranking  and/or  disjilay  of  an  order  at,  a 
Jirice  other  than  an  order’s  limit  jirice  in 
order  to  comjily  with  Regulation  NM.S  "* 
and  Rule  201  of  Regulation  SHO.'^ 
.Sjiecifically,  NM.S  rejiricing  currently 
rejirices  and  disjilays  an  order  ujion 
entry  and  in  certain  cases  again  rejirices 
and  re-disjilays  an  order  at  a  more 
aggrc'ssive  jirice  one  lime  if  and  when 
jiermi.ssible.  but  does  not  continually 
rejirice  an  order  ba.sed  on  changes  in  the 
National  Best  Bid  ("NBB")  or  National 
Best  Offer  (“NBO".  and  together  with 
the  NBB.  the  “NBBO").  Also.  Short  .Sale 
rejiricing  currently  rejiric;es  an  order 
once  ujion  order  entry  and  does  not 
again  rejirice  such  an  order  after  it  has 


".Si!(:urilii!s  i:x(:liaii>>i!  Act  Release  No.  I>4:tl!) 

(Apr.  21. 201 1).  70  I  R  2:i0:i4  (.\pr.  27.  2011)  (.SR- 
(:HX-201  1-04):  CHX  .\rlicle  1.  Rule  2  (Ordca'  'I'vpes 
and  Conditions):  CH.X  .Article  2tl.  Rule  4  (Rlif^ihle 
Orders). 

■'llie  Kxchanj’e  cnrrcnitly  oilers  one  order  subtype 
(/.('.  CHX  Onlv)  and  two  order  inodiliers  (  'Ho  Not 
Routt!."  und(!r  Cl  I.X  .Article  1 .  Rule:  2(k)  anil  "I’osI 
Only."  nnd(!r  CHX  .Article  2t).  Rule  4(l))(llt))  tli.it 
retpiire  orili!r  i!X(!cution  on  the  l  Achange  onlv.  OI 
the  thret!.  onl\  orders  inarkeil  CHX  Onlv  are  eli'^ihle 
lor  tilt!  current  Reprici]i«>  processes.  An  order  that 
is  not  marked  CHX  Only  shall  not  he  ttli^ihle  lor 
the  curnint  Repricing  processes. 

I"  17  t:i  R  242.lil0(d). 

"  17C1R  242.201. 

17  CI  R  242.fil0(il). 

"  17  CI  R  242.201. 

"  17  CI  R  242.lil0(d). 

'  ■  17  CI  R  242.201. 

"•  17  Cl  R  242.li10(tl). 

'■  17  CIR  242.201. 
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displayed,  notwillisfaiidiiio 
inovoinonls  to  the  NHlt.  ” 

I  he  hx{:han<>e  now  projjoses  to 
inoddy  the.se  j)ro(;(!s,ses  so  as  to  (;reat(!  an 
order  handlin<>  fnnetionalitv  that  w'ill 
repriee.  re-rank  and/or  re-displav 
(.(M'tain  (,nx  Oidy  ordens  innltijile  times 
de])ending  on  changes  to  tin;  NJ3B()  (the 
••‘>pncing  ot CHX  Only  .sell  short  orders' 
.subject  to  Ride  201  of  Regnlation  SHO  '» 
rs  depnndent  .solely  on  declines  to  the 
NliH)  so  long  as  the  order  can  he  ranked 
<md  displayed  in  an  increment 
consistent  with  the  provisions  of 
Kognlation  NMS  u.  ;„ni 
Rugulation  until  the  order  is 

executed,  cancelled  or  the  original  limit 
l)rice  IS  reached.  As  such,  the  Excham.e 
propo.ses  to  call  this  functionality  the" 
•‘C:HX  Only  Price  Sliding  Processes.” 
which  W'ill  he  comj)ri.sed  of  “NMS  l^rice 
S  iding”  and  “Short  Sale  Price  Sliding/’ 

1  fie  Exchange  al.so  projKises  to  adopt " 
language  to  make  clear  that  the 
propo.sed  CHX  Only  Ih  ice  Sliding 
Processes  are  based  on  l^rotected 
Quotations^'  at  equities  exchanges 
(ither  than  the  Exchange  (Short  Sale 
I  rice  Sliding  is  ba.sed  on  the  N13B)  and 
that  all  CHX  Only  limit  orders  subject 
In  tho  CHX  Only  Price  Sliding  Ihocesses 
.sfiall  maintain  their  original  limit  jirice 
and  shall  retain  their  time  priority  with 
respect  to  other  orders  based  ujion  tlie 
tune  those  orders  w'ere  initially  received 
liy  the  Matching  System. 

\Vith  resjiect  to  the  l^ist  Only  order 
modifier,  the  Exchange  pro|)o.ses  to 
amend  the  definition  of  “Po.st  Only"  (A) 
to  clarify  that  a  Po.st  Only  order  that 
would  remove  liipiidity  from  the  CHX 
liook  shall  be  immediately  cancelled 
and  (B)  to  allow-  a  CilfX  Only  Post  Only 
order  to  be  eligible  for  the  CHX  Only  ‘  ' 

Price  Sliding  Processes.-^  '  I 


/a.  N,,.  r,0/TI,„rs,lay.  March  14.  20l:i/Noti,:e.s 


pe  fh'oi)o.sed  CHX  Only  Price  Slidine 
Processes  ” 

Initially,  the  Excliange  jirojioses  to 
rejiface  all  reference  to  “repricing” 

'« Id. 

17  (;j.K  242.(ilO((l). 

17  CI'K  242.2(11. 

-'  I’ursiiimt  l<iAili(:ln2(l.  RulolitaKl)  the 
•Achiinoo  ,i,4in(!s  ■  I’rotocl.Kl  Quolatio,,”  ;,,s  (lii.i 

XmVov  '"xIorKulp  (.(1(1(1,)  „l 
NM.S  (17  242.(i(l()(l,)).  slalo.s  -pn.te,  t,.,| 

ni.,an.s  a  |,i,| 

;’,7  «  'V.T'  .,1  Kaoulali,,,,  N.M.S 

(17  (.(.R  242.(,()()(|,)(;,7))  stall, .s.  iiiil  or 

nllor  niaans  a  i|U(,lalion  i„  an  N.M.S  slock  lha|-  (i) 

Is  (li.splavcil  l,y  an  auloinal,,,!  Irailinn  conlor  (ii)  is 
(liss(,nnnali,<l  pursnanl  In  an  clloclivi,  national 
m:Mk„l  .system  plan:  ami  (iii)  is  an  automated 
•liiolalion  that  is  the  best  bid  or  best  oiler  ofa 
nation.-, I  securilie.s  excban»e.  the  best  bid  or  best 
[’ll'"'"  llio  Nii.sda<|  Slock  Maikel.  Inc.,  or  the  best 
ml  oi  best  oiler  ol  a  national  secinilies  as.socialion 
<)  bo,  limn  the  best  bid  or  best  oiler  ol  (|,e  Na.sdaii 
.Slock  .Market.  Inc."  ' 

“CHX  Article  2(1.  Rule  4(b)(  l»). 


under  the  rule  language  of  CHX  Only 
orders,  w'ith  the  more  accurate  term 
“Price  Sliding.”  Al.so,  the  Exchange 
n  propo.ses  to  add  a  de.scription  of  the 
CHX  Only  Price  Sliding  fhocesses  by 
inserting  a  new-  paragrajih  that  states 
that  the  CHX  Only  Price  Sliding 
Proce.s.ses  utilizeii  by  the  Matching 
System  include  both  NMS  ibice  Slidinii 
‘  ;'.”;‘;‘^';''[‘‘‘^''l;=IVi(;eSh(ling  and  that 

kdlX  (July  orders  may  be  subject  to 
I  ;;hher  NMS  Price  Sliding  or  Short  Sale 
lice  Sliding.  It  is  important  to  note  that 
he  pro])o.sed  CHX  Only  Price  Slidin- 
Proce.s.ses  are  only  applicable  to  CHX 
Only  orders.  Non-  CHX  Only  orders 
that,  at  the  time  of  entry,  would  be  in 
violation  of  Regulation  NMS^  *  or  Rule 
201  of  Regulation  SHO.:^^  including  “Do 
Not  Route”  orders,  will  be  cancelled  by 
file  Matching  System  and  rejected  hack 
to  the  order  sender.  To  this  end.  the 
Exchange  al.so  proposes  to  amend 
Article  20.  Rule  0(d)  (Locked  and 
Crossed  Markets)  to  clarify  that  an  order 
tfiiit  u'oiild  lock  or  cro.ss  a  Protected 
Quotation  of  an  external  market  may. 
among  othm-  jio.ssibilitie.s,  be  subject  to 
the  CHX  (Inly  Price  Sliding  Processes 

II  it  is  (I  (  JIX  Only’*  ordor 
Moreover,  the  Exchange  proposes  to 

adopt  language  to  clarify  that  CHX  (Inly 
orders  that  are  imdisjilayed  in  whole  oi- 

III  part  (/.e.  (JIX  (July  orders  marked 
“IJo  Not  Display”  and  “Re.serye  Size.” 
respectiv'oly)  are  not  eligilile  for  the 
(.HX  Only  Price  Sliding  Proce.s.ses  and 

that  .such  orders  that,  at  the  time  of 

oiitiy.  are  in  violation  of  Regulation 
NMS  ^  and  Rule  201  of  Regnlation 
SH().i'>  shall  be  cancelled  and  rejected 
liack  to  the  order  sender.  Al.so,  the 
Excliange  propo.ses  to  clarify  that  when 
a  short  .sale  price  test  restriOion  under 
Rule  201  of  Regnlation  SHO  is  in  effect, 
an  nndisplayed  .sell  short  order  that  is 
pri(;ed  above  the  NBB  at  the  time  of  ‘ 
initial  onh-r  entry,  hut  due  to  a  cham>e 
in  flia  NBB,  is  now-  priced  at  or  below 
the  NBB,  shall  be  cancelled. 


Propo.sed  NMS  Price  Sliding 
VVitli  respect  to  the  enrrent  NMS 
ruiiricing,  if  a  CHX  Only  order  that,  at 
the  tune  of  entry,  would  cro.ss  a 
Protected  Quotation  disjilayed  by 
another  trading  center,  the  Exchange 
\vil  reprice  the  order  and  rank  the  order 
in  the  CHX  book  at  the  locking  (n  ice 
and  display  the  order  at  one  minimum 
lirice  variation  below  the  NBO  for  bids 
or  above  the  NBB  for  offers.  Similarly, 
ill  the  event  a  (.'HX  Only  order  that,  at 
the  time  of  entry,  would  lock  or  cro.ss 

-  ‘  17  CI'R  242.(il(l(,i). 

"0  7  CI'R  242.201. 

17  CFR  242.01  (l((l). 

17  CFR  242.201. 


a  lTot(?cted  Quotation  displayed  by 
another  trading  center,  the  Exchange 
will  display  the  order  at  one  niinininm 
price  \ariation  below-  the  NBO  for  bids 
or  above  the  NBB  for  offers.  If  a  CHX 
Only  order  subject  to  NMS  repricing  is 
matched  after  the  initial  repricing,  the 
order  w-ill  execute,  without  further 
^  repricing,  .so  long  as  Regulation  NMS-'^ 
II  and  Rule  201  of  Regnlation  SHO^u 
not  violated.  If  the  CHX  Only  order 
.subject  to  NMS  repricing  is  not 

“  n''’M;i;;:’"‘'>''^‘’'-^'B>Bor,:ancelhHlm 

the  NBBO  changes  such  that  the  display 
of  the  original  locking  price  of  the  CHX 
Only  order  subject  to  NMS  repricing 
would  not  lock  or  cro.ss  a  I’rotected 
Quotation,  the  order  will  receive  a  new 
)  tiinestami)  and  will  be  re-displayed  at 
die  original  locking  price.  After  this 
nqiricing,  t  he  CHX  Only  order  snhject  to 
NMS  Kejiricing  will  not  be  repriced. 

fi''  llier  changes  to  the 

'  m/)c  of  how  the  current 

NMS  repricing  functions,  assume  that 
the  NBBO  for  .security  XYZ  is  S.'30  2'5  by 
S:3().2(i  and  the  best  priced  bid  in  tfie  ' 
(yX  Matching  System  is  S:3().22.  A  CHX 
(hily  order  to  .sell  1()()  shares  of  XYZ  at 
S:3().24  is  .suhmitted  to  the  Matching 
System.  Since  the  display  of  the  .sell 
order  at  .$.'30.24  W'oiild  result  in  an 
impermissibly  cro.ssed  market,  the  CHX 
Only  .sell  order  would  he  ranked  at  the 
ocking  price  of  .S:30.2.'5  within  the  CHX 
book  and  displayed  at  .S;3().2(i,  which  is 
()ue  minimum  juice  increment  above 
the  NBB.  in  order  to  avoid  locking  the 
markets.  II  a  buy  limit  order  priced  at 
S;30.2.'’)  or  higlier  were  to  be 
.sub.seijuently  submitted  to  the  Matching 
System,  it  could  be  executed  against  the 
resting  CHX  Only  .sell  order  at  its  ranked 
price  of  .S;3().2.'5.  If  the  NBB  were  to 
decrease  to  $.'30.24  without  the  CHX 
(3nly  .sell  order  being  executed  or 
cancelled,  the  CHX  Only  .sell  order 
would  be  re-disjilayed  at  the  original 
locking  ju  ice  of  $.'3().2.'5.  If  the  NBB  w-ere 
to  decrea.se  again  to  .S.'30.2;3,  the  CHX 
Only  .sell  order  would  remain  ranked 
and  di.sjilayed  at  $.'30.2.'5. 

Uhth  re.sjiect  to  the  jirojiosed  NM.S 
Price  .Sliding,  the  Exchange  jirojioses  to 
adopt  language  to  make  clear  the 
(listiiK  tioii  between  "Initial  NM.S  Price 
Sliding”  (i.e.  Jirice  sliding  ujion  order 
';'hry)  and  “Miiltijde  NM.S  Price 
Sliding  (y.e.  juice  sliding  orders  that 
have  already  been  adjusted).  Under  the 
jmijio.sed  “Initial  NMS  Price  Slidim,” 
jiaiagrajih,  the  Excliange  jirojioses  to 
t-r language  to  clarify  that  NMS  Price 
Sliding  w-onld  apjily  if  a  CHX  Only 
order,  at  tlie  time  of  entry,  w-onld  lock 

""  17  CI-R  242.(i](l((i), 

""17(:i-R  242.2(11. 


or  (TOSS  a  Qnofalio,,  of  an 

violation  ol  Hnln 

>l()((l)  of  K(!onlafion  NMS.^''  Asicfn  from 
lii-s  clarification,  tlu*  I-xchano,;  propo.sc.s 
W.  adopt  tho  Innctionality  of  tluManmnt' 
NMS  ropncnif.  ni  tin*  projiosod  NMS 
ricn  .Slidinf..  uliorohy  ClfX  Onlv  orders 
‘(  lock  or  cross  a  Prot(K:t(id  Quotation 
ol  .  n  oxtornal  market  will  l,e  initially 
i.inked  at  the  lockino  pri,;,.  and  will  be 

displayed  by  the  Matchino  Sy.steni  at 
(CO  mininunn  price  variation  below  the 
current  NIK)  for  bids  and  one  mininunn 
pnciM-anation  above  the  current  NI31j 
Or  offers.  In  doin«  so.  the  Kxchaime 
birtfier  propo.ses  to  rider  to  tbe.se 
disp  ayable  prices  as  the  -Permitted 
IJisfilay  Price."  Finally,  the  E.xcbani.e 

rnv‘n '*1  lci«iifi«o  to  state  that 

”'dy  orders  snbji'ct  to  NMS  Price 
Sliding  will  retain  their  orioinal  limit 

prices  irrespective  of  the  prices  at  which 

siK.h  orders  are  ranked  and  displayed. 

Ill  III  lliiinink  iiiid  clis|)|in  (if,,  c;|ix 
Only  order  rather  than  usiiif.  the  term 
reprice  ’  Althon<-h  the  jiropo.sed 

l'(d'0  NMS  Price  Slidino"  will 

I'lncJion  .similarly  to  the  current  NMS 

ropricnif.  of  ClfX  Only  orders  upon 

order  entry,  the  functionality  id  the 
current  and  propo.sed  jirocesses  diven.e  I 
idler  initial  order  entry.  "  ' 

I  Oder  the  propo.sed  "Multiple  NMS  < 
iK.e  Shdinj-”  paraorajih.  the  Exchanee  i 

piofio.ses  to  adojit  laiif-naj-e  to  .state  that  1 

ni\nni '''“I’'"'' 

I,  (('■(•‘(C  ■‘Cl))ect  to  NMS  c 

I  nceShdinj*.  the  order  will  he  i, 

(;ontmnonsl>-  re-ranked  and  re-  n 

displayed  until  the  order  is  iixecnti'd.  a 
(.mu  (died  or  Its  orioinal  limit  price  is 
leiiclied.  In  addition,  the  Exchano,.  also  o 
proposes  to  ado|.t  lanonaoe  that  stales  p 

lh.1  such  an  order  will  only  he  re-  1 

ranked  and  re-disphn-ed  to'  the  extent  it  di 
acliieves  a  more  agoressive  price;,  based 
upon  changes  to  the  prevailing  NI3BO-  w 

mni'it;  l'  1''‘"  'II-'^II  Miiivi,,,  o,v 

i.nikul  Ilia  loss  ^ 

lvlliin,a|iroto,;l,i,IQ„„|a|i„„,;,,,„ 

iivliirnal  ina,.k„l  locks  uosMis  Ilia  |„, 

To  lllia  imil,  lha  Kxcliai.f.a  |„o|,„.,a.s  l„  si’j 
.iili  |i  lanKiiasa  llial  clalails  liow  Ilia  |,a 

■  o''  '.''’y'l>:.*'™'''''l'-Ka-r,ink'„m|  |  , 

1  Mllla'n "  ‘-"ll  ‘>"1''  Slll'i'llll  111  I 

li'NM.SI>nca,Sli,li„a  ilnilarllia  '  , 

i;;;"i;'i»"'''-i('i-iiiiik'i.iiiiif!iiii>ii.iiia 
XI  liaiisa  |,„.|,„sa»  l„  a,lo|,l  lanoiiaKa  ■ 
lli.ll  slala.s  lhal  in  iha  avaiil  Iha  NIlUO  .M 
iiliiinsas  snail  lliai  a  OHX  Onlv  nrilar  '  | 

xiiliiacIloNM.SI-rica.SInlinRianililha  S.lll 

lor’hnv'n  f  “  ''"I"”'  i"':'-"""i'il  11X1! 

Iiir  liny  (iiilai-s  nr  limar  IraiMnu  ci.r, 

liiliiiiinanl  lor  sail  orilars.willn, 111  NM 
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(ci.ssmg  a  Protected  Quotation  of  an 

o.xternal  market,  the  order  will  receive  a 

'(Cl  '(cvtnneslanipandwillhere-ranked^^^^^^^ 

iM.s  the  cnrriml  locking  price.  Under  the 
(•■('  propixsed  "Re-display"  paragraph,  the 
Exchange  projio.ses  to  adojit  langnao,. 
(•i«  i.il  slates  that  in  the  evi'ut  the  .NHI3() 

(c  changi.s  siudi  lhal  a  Cl  fX  Only  order 

i(-  displayed  at  a  higher  tradiiu* 
iiicrenumi  for  hny  orders  or  lower 

C;  ''‘'‘'''(«'''‘T(Mnent  for  .sell  orders,  the 

vnn"  . 

"ill  l)(Me-(h.splayed  at  the  current 

Permitted  Di.splay  Price. 

NMS  P'•((P(>«(ld 

NMS  I  rice  Sliding  would  function 

Hivsnme  again  that  the  NBIK)  for  security 

It  Z  IS  $.30.2.'-,  by  S;30.2(i  and  the  best  ‘ 

1  P'  C(;("cl  ill  the  (d  IX  Matching  Sy.stem 
;«P''((-(><liitS:30.22.ACHXonhord(M-^^ 

ch  to  sell  1 00  shares  of  XYZ  at  S.'IO  24  is 
suhinitted  to  the  Matching  Sv.sfem 
1  hiiice  the  order  is  not  immeiiiately 
(;.\ecnlahle  within  onr  systian  and' a 
disjilay  offer  of  S;30.24  would  he 
iiiipermi.s.sihle,  jmrsnant  to  both  the 

IS  I  l  ice  Sliding  jiroce.s.ses.  the  C|  IX 
Only  .sell  order  would  he  ranked  at  the 
(leking  price  ofS:30.2r,  within  IheCHX 
1  hook  Moreover,  the  Matching  System 

S  uTir  h"  (h«pliiy  the  .sell  order  at 
..  .30.20.  which  IS  one  minimnin  price 
iiicremenl  above  the  NI313.  /  c  thi* 

'  cci'XKl  ni.spkiy  Price,  in  order  to 

'  c'(cll<>cking  the  market.  Ifa  hny  limit 

(cldi-  priced  at  S.'K)  2r,  or  higher  were  to 

hc.snh,se(|iienlly  snhmilled  to  the 

Miifching  Sy.stem.  it  could  he  execul(>d 

‘i«ain.sl  the  re.sling(;ifX()nly  .sell  order  ! 

<it  Its  lanked  ju  ice  of  8:30.25.  I  !p  to  this 

point,  the  current  NMS  reju-icing  and' 
propo.sedNMSPriceSli,lingisin  * 

l(«:k.stejj.  I fowever.  the  juoce.sses  ‘ 

diverge  once  the  NI3I3  decreases.  '' 

11  the  NI313  were  to  decrease  to  .S.'tO  24  ‘1 

u’lthont  IheCHX  Only  order  heino 

oxocnted  or  cancelled',  under  the  current  " 
NMS  rejiricing.  the  CHX  Only  sell  order  ^ 
"oiild  he  re-di.splayed  at  the  original 
Ocking  jirice  of  .8:30.25  and  would  not 
1)0  subject  to  further  rejuicing.  In 
(xmlrast.  under  the  jirojiosed  NMS  Price  - 
. . . 

«.klns  „l  ,s:io,24  imil  r,!-,lisp|„v,„|  ,,, 

•'  II  ,!  l',!l„„I|o,|  Displiiy  p,i,.,,  1,1  s;j„:25 
iiiliir  lliis  sciijiiino,  „  imv  Kx, 

line,!, I  „l  ,s:io.24  o,  liiRl,,,,.  ciMilii  iixii,  i’" 
iwmisi  ll„,  r„.,li„R  Clix  Onlv  snll  '  I:"; 

l'  ll’,:.’ Mmo'l  '’'isl'wl  li'ilil  l>rini!.  .1"' 
till.  NDIl  111,,,,  |•.!Vl!rll!ll  l.iivk  to 

.8.30.25.  without  the  order  hein-  ' 

oxeented  or  cancelled,  under  eMher  the 

NMS  I  rice  Sliding  jiroce.sses,  the  ">■" 

Exidiange  would  continue  to  disjilay  the 
01 IX  Only  sell  order  at  .8:30.25  exjiecling 
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_  the  trading  center  that  jiosled  the  new 

•il  ('')iitoinj)()raneon.sly 

‘It  .send  (.MX  a  .satisfying  hny  order 

NMS.  W  ith  resjiect  to  the  ranked 
Pi  ico.  as  di.scn.s.sed  in  detail  below,  the 
■soil  order  may  he  re-ranked  to  the 

(lispliiy  Jirice  if  the  Matching  Sy.stem 

Hicoives  a  marketahle  hny  order.  If  the 

o.  i‘"  ‘(iiHior  decrea.se  to 

.S.30.2.3  without  the  CHX  Only  order 
'»(''(«  (‘'^',)(;iit()(l(.i  (;ancelled.'nn(ler  the 
pnijiased  NMS  Price  Sliding,  the  (d 

On  y. sell  order  would  maintain  its 
laiiked  Jirice  at  .8:30.24  hecan.se  NMS 
iK.o  .Sliding  would  never  result  in  an 

^  rnvrT'l"  'o''I'''''X!Assu,;I,.i|,,; 

Oi  IX  Only  .sell  order  would  he  re- 
S-to’-^ (('(Ki'iiil  limit  jirice  of 

As  illustrated  above,  following  tlu' 
"Xl'i'l  milking  and  di.sjilav  of  an  order 
"•NM.SI'n<;,!.SIi,fi„g. 

ix  ly|)l«illy  only  n!-ra„k<!d  l.i  II,,.  vxlim. 

It  acliieves  a  more  aggressive  jirici;. 
lowever.  the  Exchange  jirojio.ses  to  re- 
laiik  a  resting  jirice  slid  order  at  the 
■same  ju  ice  as  the  disjilayed  jirice  (i.e  a 
I o-s.s  aggressive  juice)  in  the  event  (1) 

■such  order's  disjilayed  ju  ice  is  loc|,„(l 
liy  a  1  rotected  Quotation  of  an  external 
"U'l  kO  and  (2)  the  Matching  .System 
rccoives  a  marketahli!  contra-side 

■7tr.de  ^  "’ill  avoid  the  jiotential  of 
■  ''<*  l(Mlmuigli  of  a  Protected  Quotation 
(lisjilay(;d  by  an  external  market  at  such 
ranked  juice. 

As  an  axamjile  of  the  behavior 
(Icscrihed  aliove.  a.ssmne  the  Exchange 
ia«  a  jio.sted  and  di.sjilayed  hid  to  hny 
IDO  .shares  ol  a  .security  juiced  at  .810  i() 
P(T  share  and  a  jiosted  and  disjilayed 
oifni  to  .sell  100  shares  at  .810.1:3  ji'er 
'‘51«10  by 

.S10.12.  If  the  Exchange  receives  a  fnl'ly- 
( Ii-splayahle  (d IX  Only  hid  to  luivioo' 
.sliares  at  .810.12  jier  share,  the  Exchange 
"’ll  rank  the  hid  at  .810.12  and  displa^ 

1(1(1  at  .810.11  hecan.se  di.sjilaying  the 

1)1(1  at  .810.12  would  lock  an  external 
market  s  Protected  Offer  to  .sell  for 


17  CFK  242.1)1  l(ii). 

"  Tlio  lAchaii-,,  n.ilc's  lhal  as  a  ".Miaral  inallci- 
KoKi'latic...  N.M.S  sl.o.it.l  p.avani  oxl.T.ial  .naikcls 
l"*ni  <h.s|, laying  l>.(,l,„,|,„i  Qu„lali„ns  ll.al  to.  k 
I  r,.l,),:|,„|  quolalio.is  .lisplavad  l.v  ll.a  ' 

-  ll„uvu:r.  in  a  .lynan.i,:  ,„ark„l.  ,su.:l,  a., 

'-ari.Mv  ..I  i-aa.sons 

l"l  Qiiolalion.  Il  IS  |M,.ssil,t..  Dial  siidi 
jinolalHiiis  t.H.k  cross  cadi  „||i,,r.  N,.ii|„„. 

<.ii..uiiislaii(:,,  llial  s.idi  (iimlali.iiis  wuil.l  lock  or  ' 
u  .ss  each  olli.ir  u  licii  piihlisliino  ihoir  .piolalioi, 

V..,:  . 

. 
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Sl().12.  li  an  external  market  then 
updated  its  Protected  Oiler  to  $10.11.  eal 
thus  lockinj>  the  Exchange’s  displayed  th< 
hid  (/  e.  the  order  subject  to  jirice  sliding  cii 
that  is  ranked  at  $1 0.1 2  ami  disiilayed  an 
at  $10.11).  the  Exchange  iirojioses  to  In 

maintain  the  ranked  jirice  of  the  resting 
price  slid  hid  at  $10.12  and  continue  to  sn 

di.splav  the  order  at  .$10.11.  until  a  n' 

marketable  c;ontra-side  order  is  received.  n 
If  the  Exchange  then  received  an 
inhound  marketable  offer  priced  at  the 
$10.11  (i.c.  the  displayed  jirice  ol  the  ni 
resting  hid),  the  Exchange  jirojioses  to  ni 
niodifv  the  ranked  jirice  ol  the  resting 
Jirice  slid  hid  to  the  .same  jirice  as  the 
disjilavod  jiric:e.  Thus,  the  re.sting  price 
slid  bid  could  only  execute  against  the  1 

incoming  marketahle  oiler  at  the 

disjilaved  price  of  $10.11.  Similarly.  il  ; 
the  inhound  marketahle  oiler  was  jiricei  ^ 
at  $10.12.  the  resting  hid  would  he 
ranked  at  the  displayed  jirice  ol  $10.11 
and  the  inhound  offer  would  he  ranked  ^ 
and  disjilayed  at  $10.12.  By  re-ranking  ^ 
the  hid  in  this  examjile  to  the  disjilayed 
jirice  at  $10.1 1 .  the  Exchange  will  not 
allow  an  order  to  trade-through  the  NBO  - 
when  the  Exchange  receives  a 
marketahle  contra-side  offer  during  the 
locked  market  condition.  If.  however, 
the  NBO  moved  hack  to  $10.12.  without 
the  resting  hid  being  executed  or 
cancelled,  the  re.sting  hid  would  he  re¬ 
ranked  at  $10.12  and  he  continued  to  he 
disjilaved  at  $10.1 1 . 

The  Exchange  also  jirojioses  to  make 
clear  that  this  re-ranking  will  not  result 
in  a  change  in  jiriority  lor  the  order  at 
its  disjilaved  jirice.  For  instance,  in  the 
examjile  above,  assume  the  hid 
described  had  been  jiosted  and 
displayed  at  $10.11  and  ranked  at 
$10.12  (“Order  A”),  and  then  a  later 
arriving  hid  is  received  by  the  Exchange 
at  $10.11  ("Order  B”)  and  jiosted  as 
well,  with  Jiriority  behind  Order  A.  It 
the  Exchange  then  re-ranks  Orders  A 
because  it  has  been  locked  by  another 
market  c.enter’s  Protected  Quotation,  the 
Exchange  does  not  believe  it  would  he 
fair  to  cause  .such  order  to  lose  jiriority 
when  it  was  originally  first  m  jiriority 
amongst  disjilayed  orders  on  the 
Exchange.  A  more  detailed  example  ol 
order  execution  jiriority  may  he  tound 
below. 

Moreover,  the  Exchange  jirojioses  to 
adojit  language  that  states  that  when  an 
external  market  crosses  the  Exchange  s 
Protected  Quotation  and  the  Exchange’s 
Protected  Quotation  is  a  resting 
disjilaved  order  snliject  to  the  jirojiosed 
NM.S  Price  Sliding,  the  Exchange 
jirojio.ses  to  rank  and  disjilay  the  re.sting 
order  based  on  the  first  uncrosseil 
NBBO  (“pro  forma  NBBC)’’)  calculated 
jiursuant  to  paragraph  .01  (tl)  oi  Article 


20  Rule  fi.  This  pro  forma  NBBO  is  li 
calculated  bv  a  C’.flX-sjiecific;  jirotocol  j: 

that  ignores  Protected  Quotations  that  j 
cross  anv  Protected  Quotation(s)  until 
an  uncrossed  NBBO  is  identilied.  11  the 
first  uncrossed  NBBO  is  locked  and  the 
Exchange  receives  a  marketable  contra- 
side  order,  then  the  resting  jirice  slid  ‘ 
order  with  a  ranked  jirice  that  crosses 
the  contra-side  Protected  Quotation  ^ 

would  he  ranked  at  the  disjilayed  jirice. 

If.  however,  the  first  uncrossed  NBBO  is 
not  locked,  then  the  resting  jirice  slid 
order  would  be  subject  to  the  normal 
rules  of  NMS  Price  Sliding  and  maintain 
its  current  ranked  and  disjilayed  jirice 
or  he  Jirice  slid  to  a  more  aggressive 
Jirice.  Thus,  the  order  disjilayed  by  the 
Excihange  will  still  be  ranked  and 
jiermitted  to  execute  at  a  price  that 
crosses  the  ignored  market’s  Protected 
Quotation,  which  is  consistent  with 
Rule  (il  l(h)(4)  of  Regulation  NMS.  '  * 

As  an  examjile  ol  the  behavior 
de.scribed  above,  assume  the  Exc.hangc 
has  a  Jiosted  and  disjilayed  hid  to  buy 
100  shares  of  a  security  jiriced  at  $10.10 
jier  share  and  a  jiosted'  and  disjilayed 
'  offer  to  sell  100  shares  at  $10.13  jier 
share.  Assume  the  NBBO  is  $10.10  by 
$10.12.  If  the  Exchange  receives  a  CHX 
Onlv  hid  to  buy  100  shares  at  $10.12  jier 
share,  the  Exchange  will  rank  the  order 
to  buy  at  $10.12  and  disjilay  the  order 
at  $10.11  because  disjilaying  the  bid  at 
'  .$10.12  would  lock  an  external  market  s 

Protected  Offer  to  sell  for  $10.12.  11  an 
external  market  then  njidated  its 
Protected  Offer  to  $10.10.  thus  cro.ssing 
the  Exchange’s  di.sjilayed  bid,  the 
Exchange  wonld  ignore  Protected 
Quotations  that  crossed  the  Exchange  s 
disjilayed  bid  until  the  first  uncrossed 
NBBO  was  identified.  If  the  first 
uncrossed  NBO  was  at  $10.12.  then  the 
resting  hid  would  remain  ranked  at 
$10.12  and  disjilayed  at  $10.11.  H. 
however,  the  first  um:ros.sed  NBO 
locked  the  re.sting  bid  and  the  Matching 
Svstem  received  a  marketable  olfm  iit 
either  the  ranked  or  disjilayeil  jirice. 
then  the  re.sting  hid  would  be  ranked  at 

'  thedisjilayed  Jirice  of  $10.11.  A  more 


detailed  examjile  of  order  execution 
jirioritv  may  be  found  below. 

Projiosed  Short  Sale  Pric.e  Sliding 

With  resjiect  to  the  current  Short  Sale 
rejiricing.  if  a  CHX  Only  .sell  short  order 
that,  at  the  time  of  entry,  conld  not  be 
executed  or  disjilayed  in  comjiliance 
with  Rule  201  of  Regulation  SHO,  ''  the 
Exchange  will  rejirice  and  disjilay  the 
CHX  Only  sell  short  order  at  one 
minimum  jirice  variation  above  tlu, 
current  NBB.  *’’’  Thereafter,  a  CHX  Only 
sell  short  order  subject  to  Short  Sale 
rejiricing  will  not  be  readjusted 
downward  even  if  it  could  be  disjilayed 
at  a  lower  jirice  without  violating  Rule 
201  of  Regulation  SHO.  "* 

As  an  examjile  ol  how  the  cairrent 
Short  Sale  rejiricing  functions,  assume 
again  that  the  NBBO  for  security  X^  Z  is 
$30.2."i  bv  $30.20.  Further,  assume  that 
the  short  sale  price  test  restriction  under 
Rule  201  of  Regulation  SHO  is  in  effect 
for  securitv  XYZ.  A  CHX  Only  sell  short 
order  to  sell  100  shares  of  XYZ  at  $30.24 
is  submitted  to  the  Matching  System. 
Since  this  CHX  Only  .sell  short  order  is 
Jiriced  below  the  current  NBB,  this 
order  would  he  rejiriced  and  disjilayed 
at  $30.20.  one  minimum  jirice 
,.  increment  above  the  current  NBB. 
Jiursuant  to  the  jirovisions  ol  Rule  012 
of  Regulation  NMS. It  the  NBB 
subsequently  declined  to  $30.24.  the 
CHX  Only  sell  short  order  would  not  be 
rejiriced  downward.  *“  It  the  NBB 

instead  increased  to  $30.20.  the 

Exchange  would  continue  to  disjilay  the 
sell  short  order  at  $30.20  in  reliance  on 
the  jirovision  of  Rule  201  of  Regulation 
SHO  "*  that  jiermits  the  execution  of  a 
disjilaved  short  sale  order  if.  at  the  time 
of  the  initial  disjilav.  the  order  was 
.  Jiriced  above  the  then-current  NBB. 

With  resjiect  to  the  jiroposed  Short 
Sale  Price  Sliding,  similar  to  the 
organizational  structure  of  the  jirojiosed 
O  NMS  Price  Sliding,  the  Exchange 
"  jirojioses  to  adojit  language  to  make  a 
clear  distinction  between  "Initial  Short 
it  Sale  Price  Sliding’’  (i.a.  jirice  sliding 


earaf-iaiih  .OUd)  ot  Arlida  2(1.  Kuli.  •'i  slalas; 

".01  •IVado-llirousli  |)oluaiis  and  i)r<)i;iKlinos.  In 
dnlnnninin;^  what  liar  a  trada  on  tlia  Kxahansn 
wmdd  aiaala  an  iinjjropar  liada-tlniinKli.  Ilin 
Kxclianoa  will  adiiara  to  ilia  ai)i)ln.al)la  jinivisions 
ol  Rag  NM.S.  as  wall  as  lo  Ilia  following  poliaias  ami 
proaadnias: 

(1  Crossed  wnrkvl  exception.  Tradas  shall 
aontinna  to  ha  axinaitad  in  lha  Malahing  Systan. 
whan  lha  NllBO  is  arossad:  providad  howayn.  that 
lha  Matahing  .Svstam  shall  only  axaauta  ordars  in 
that  saaiiritv  up  to  (hut  not  hayond)  lha  lirsl 
nnarossad  NIllU).  If  a  Hilda  is  axaaiitad  in  lha 
Malahing  Systain  wiiila  lha  NIllK)  is  aros.sad.  lha 
Mah  liing.SvsIani  will  aiilonialiaally  allaah  an 
aiijiropi  iata  niodifiar  to  lha  trada  halora  it  is 
pnhlialy  rapoiiad." 

'  >17  CFR  242.lil  1(h)(4). 


"  17  Cl'R  242.201. 

's  Whan  lha  short  sala  jiriaa  last  rasiriation  iiiidar 
Kola  201  of  Ragidalion  .Slid  (17  CFR 
■>A->  ■^01(h)(l)(i))  is  in  affaat.  non-f.HX  duly  sail 
shorl  ordars  siihinillad  with  a  liniil  pric.a  al  or 
l,alow  lha  aurraiil  NHH  at  lha  lima  raaaiyad  hy  lha 
Malahing  .Svstam  iiiid  which  ara  not  inarkad  a  sa  I 
short  axami.t  sliiill  ha  a.anaallad  and  ra,aatad  hack 

,„,haordarsandar..SaaC.llX.\rliala  20.  Rida 

H(d)(4). 

"■17(  FR  242.201. 

'7  17  CFR  242.012. 

"'hi  (  onirasl.  if  lha  shorl  sala  j.riaa  Iasi  rasiriation 
undar  Rida  201  of  Ragidalion  SI  Id  wara  not  in 
affar  l  foi  .saaurilv  XYZ.  this  CHX  duly  sail  shorl 
ordar  would  liava  haan  rankad  and 
pursuant  to  NMS  Rapriaing  ().a.  rankad  at  S.U).-.) 
and  disjilayad  at  8:10.20). 

'•'17  (  FR  242.201(h)(l)(iii)(A). 
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ujjon  order  entry)  and  ‘‘Mnlti])le  Short 
Sal(!  Frice  Sliding”  (/.e.  ])nce  sliding 
ord(;rs  tliat  have  already  been  adjusted). 
Under  the  propo.sed  “Initial  Short  Sale 
Price  Sliding”  paragraph,  the  Hxchange 
propo.s(;s  to  maintain  tlu;  snh.stance  ol 
the  cnriHuit  .Short  .Sale  repricing  by 
including  language  that  stat(!s  that  a 
UHX  (Inly  .sell  short  order  that,  at  the 
time  ol  entry,  conld  not  lx;  execntcul  or 
displaycul  in  compliance  with  Rnh;  201 
of  Regnlation  .SIK)  will  he  rej)riced 
and  displaycxl  by  the  Matching  .System 
at  one  minimmn  price  variation  above 
the  cnrnmt  NllH.  'I’lie  Hxchange 
projjoses  to  nder  to  this  minimnm  price 
variation  above!  the  current  NH13  as  the 
‘■Permitt(!d  Price.”  Moreover,  the 
Kxchange  i)ro])o.se.s  to  adojet  language  to 
state  that  (11 IX  Only  orders  subject  to 
.Short  .Sale!  Price  .Sliding  will  retain  their 
original  limit  |)rices  irrespective  ol  the 
prices  at  which  such  ordens  are  re])riced 
and  dis|)laved.  Although  the  ])ropos(!d 
“Initial  .Short  .Sale  Price!  .Slieling"  will 
Inneliem  similarly  te)  the!  e:nrre!nt  .She)rt 
.Sale  reprie.ing  eel dllX  Only  sell  .she)rt 
eaelers  npe)n  eereler  e!ntrv.  the! 
lnne:tie)nality  e)l  the!  e:nrre!nl  anel 
l)re)])e).se!el  |)re)e:e!sse!.s  elive!rge!  afte!r  initial 
ea  ele!!'  entry. 

l)nele!rthe!  pre)pe).se!el  “Mnltijjle!  .Sheert 
.Sale!  Priex!  .Slieling”  paragra])h.  the 
I'Neliange  preepeesees  te)  aeleept  language!  te) 
stiite  that  te)  reelleul  eleeelinees  in  the!  NHH, 
the!  Mateliing  .Systean  will  exentinne  te) 
re!|)rie;e!  a  (illX  Oidv  .sell  she)rt  e)rele!r 
snbjeul  te)  .sbe)rt  sale!  jehex!  texst  reestrieilieni 
nneler  Rule  201  eet  Re!gnlalie)n  Slid  at 
the  Pe!rmilte!el  Prie;e!.  emtil  the  eereler  is 
e!xe!e:nte!el  e)r  the  eeriginal  limit  prie:e!  is 
re!ae:he!el.  The  Exeliange  rnrthe!r  preepeeses 
te)  inelnele  language  that  edarilies  that 
whem  ii  she)rt  sale  prie;e!  test  re!strie;tie)n 
nneler  Ride  201  ol  Reegnlation  .SHO  is  in 
e!tle!e:t.  .Sheert  .Sale  Prie;e!  .Slieling  will  take 
|)rie)rity  over  NM.S  Prie:e!  .Slieling.  with 
re!spe!e;t  te)  UllX  Only  sell  short  orelers 
snhjeul  to  .She)rt  .Sale!  Prieu!  .Slieling.  In 
aelelitieen.  the  Exeliange  preejeeeses  te) 
inedneie!  language  e;e)n.si.ste!nt  uneleer  Rule 
201(h)(l)(iii)(A)  e)l  Re!gnlatie)n  SIK)-” 
that  expliedtly  .state!s  that  when  a  she)rt 
.sale  prie:e!  teist  re!.strie;tie)n  nnele!r  Ride!  201 
e)l  Re!gnlatie)n  .SHO  is  in  e!t'le!e:t,  the! 
Matediing  .Syste!m  may  e!xe!e:nte  a  UHX 
Only  sell  sheirt  e)rele!r  snhjex:!  te)  .She)rl 
.Sale!  Prie:e  .Slieling  at  a  |)rie;e!  hi!le)w  the! 
!’e!rmitte!el  Prie:e!  if.  at  the  time!  e)f  initial 
elisplay  e)f  the  slieert  .sale!  e)rele!r,  the  eerelea' 
was  at  a  i)rie:e!  ahe)ve!  the  the!n-e:nrre!nt 
NPH.  In  aelelitie)!!,  the  Exediange 
pre)pe)se!.s  te)  inednele!  language  that  (dlX 
Oidy  e)rele!rs  marke!el  ”.she)rt  exempt" 


17  CI'K  242.201. 

17(:i'R  242.2()l(l))(l)liii)(.\). 


shall  not  he  subject  te)  .She)rt  .Sale  Priex! 
.Slieling. 

As  an  eixample  eefheew  the!  preepeeseul 
.Slieert  .Sale  Prieie  .Slieling  funelions. 
a.ssnnu!  ageiin  tlwit  the!  NPHO  leer  seuairity 
XYZ  is  .$80.2.5  by  .$80. 2()  anel  the  heest 
])rie:e!el  hiel  in  the  UllX  Matediing  .System 
is  prie:e!el  at  .$80.22.  l'’nrlhe!r.  assume  that 
the!  slieert  sale!  ])rie:e!  texst  re!strie:tie)n  nnele!r 
Rule  201  e)f  Re!gnlatie)n  .SllO  is  in  e!He!e:l 
leer  sexairity  XYZ.  A  (8 IX  eenly  sell  sheert 
e)rele!r  te)  .sell  100  sharees  e)f  XYZ  at  .$80.24 
is  siihmilteul  te)  the!  M.itediing  .Sv.sti!m. 
.Sine:e  this  (8 IX  Only  sell  slieert  eereler  is 
prieanl  he!le)w  the  e:iirre!nt  NHH  anel 
inve)lve!.s  a  seuairity  siihjen:!  te)  the  .she)rt 
sale  priea!  test  re!.strie:tie)n  nneler  Rule  201 
e)f  Regnlation  .SHO,  .Sluert  Sale  Priea! 
.Slieling  will  t.ike!  ])rie)rily  eever  NM.S 
Prie.e  .Slieling.  As  snedi,  nneler  he)th  the 
eairrent  .Sheert  .Sale  reprie;ing  anel  the! 
])re)|)e)seel  .Sheert  Sale!  Priea!  .Slieling,  this 
eereler  weenlel  he!  re!priea!el  anel  elisplayeel 
at  the  Permitteeel  Priea!  e)f  .$80.2(). 

Ifthe  NllB  snt)se!eiiie!ntly  eleadineel  te) 
$80.24,  nnele!!'  the!  eairre!nt  .Sheert  .Sale 
re!prie:ing.  the!  (illX  Only  sell  sheert  e)rele!r 
weenlel  ne)t  he!  re!|)riea!el.  In  eaentrast, 
nnele!!'  the!  ])re)])e)se!el  .Short  .Sale  Priea! 
.Slieling.  the!  (8 IX  Only  .se!ll  .she)rt  oreler 
weenlel  he  re!])riea!el  anel  elisi)lave!el  at  the! 
ne!w  Pe!rmitte!el  Priea!  e)f  .$80.25.  As  snedi. 
an  inhe)imel  hnv  limit  e)reie!r  e)f  $80.25  e)r 
higher  (as  eeppeeseel  te)  meerely  .$80. 2()  e)r 
higher  imele!r  the!  eairrent  .Sheert  .Sale! 
re!])rie:ing)  eaenlel  e!xe!eaite!  against  the! 
re!priea!el  (8  IX  Only  sell  sheert  eerelerat 
.$80.25.  Ifthe!  NHP  the!n  re!ve!rt(!el  hae:k  te) 
$80.25.  the!  l-]xe:hange!  we)nlel  ea)ntinne!  te) 
elisj)lay  the  (11 IX  Only  seel  I  she)rt  e)rele!r  at 
$80.25  in  relianea!  e)n  the!  pre)po.se!el  rule 
that  statexs  that  when  a  sheert  .sale!  priea! 
te!st  re!strie:tie)n  imelc!r  Rule  201  e)f 
Re!gnlatie)n  SHO  is  in  effeel,  the 
Mateliing  .System  may  exeaaite  a  (8 IX 
Only  sell  short  oreler  siihjeal  to  .Sheert 
.Sale  Priea!  .Slieling  at  a  priea!  heleew  the! 
Permitteel  Priea!  if.  at  the  time  of  initial 
elisplay  of  the  sheert  sale  eereler.  the  eereler 
was  at  a  priea!  ahe)ve!  the  then-eairrent 

Pre)])e).se!el  Le)e;k-Only  Priea!  .Slieling 

Fnrtheermore,  the!  lixediiinge  j)re)])e)se!s 
te)  eaaeate!  a  ne!W  paragra])h  that 
re!inea)rpe)rate!S  the!  eairrent  le)e:k-e)nlv 
reipricing  instrnelion.  llie  iirojioseel 
“la)i:k-Only  Priea!  .Slieling”  wenilel 
])e!rmit  eireleer  senileers  tei  eenter  an 
instrneitiem  feir  the!  Mateliing  .Svsle!m  te) 
e)nly  ap])ly  the  (81X  Only  Priea!  Slieling 
Preeeaesses  ifthe!  (illX  Only  e)rele!r  locks 
the!  NBBO  at  the!  time  e)f  the!  e)rele!r  entry 
anel  ne)t  if  it  crosses  the!  NBBO.  l'h)r  e)rele!r 
senelers  whe)  utilize!  this  inslriie;tie)n,  a 
(8 IX  Only  eerelen'  that  eaeessexs  the  NBBO 
will  he!  immeeliately  e:anea!lle!el.  In  the 
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ea)nte!xt  e)f  .Sheert  .Sale  Priea!  .Slieling,  an 
oreler  that  is  prieaeel  he!le)w  the!  NB13 
weenlel  he  eameaelleel  anel  an  eereleer  prieaeel 
at  the!  NBB  weeiilel  he!  i)riea!  sliel. 

Pre)])e)se!el  Oreli!r  Exe!e:utie)n  Prieeritv  e)f 
Priea!  .Sliel  Orelers 

llie  Exeliange  ])re)pe)se!s  te)  aele)pt 
language  tluit  exstahlishees  that  (8  IX  Only 
e)relers  snhjeel  te)  the!  (8tX  Only  Priea! 
.Slieling  Preeeae.sses  will  reetain  theeir  time 
prie)rity  versus  e)the!r  eerelers  haseel  iipeen 
the  time!  theese  e)rele!rs  we!re!  initially 
re!ea!ive!el  hv  the  Mateliing  .Systean.  'Fhat 
is.  all  UHX  Only  eerelers  subjee:!  te)  eitlu!!' 
NM.S  Priea!  Slieling  e)r  Short  Sale  Priea! 
.Slieling  will  retain  their  eereleir  exeeaition 
prieerity  ha.seel  upon  the  time  those 
e)rele!rs  were  initially  reeaiiveeel,  hut  will 
akse)  he  snhjeul  te)  j)re)])e)se!el  (81X  Artiele 
20.  Rule  8(h)(7).  whieli  slates,  in  sum, 
that  an  e)rele!r  snhjee:t  te)  the  UHX  Onlv 
Priea!  .Slieling  Proeaxsseis  shall  reeaiive 
e)rele!r  exeaaitie)!!  ])rie)rity  haseel  first  em 
its  rankeel  ])riea!.  then  eeriginal  time!  e)f 
re!ea!ipt  by  the  Mateliing  .System. 

lliis  is  an  impeirlant  point  of 
elarifieaition  because  although  the 
eairrent  Rejirielng  Proeaxsses  anel  the 
])re)pe)se!el  (]HX  (Inly  Priea!  .Slieling 
Pre)ea!sse!s  re!e|nire  anel  will  reainire  an 
eireler  te)  he!  re!-time!stani])e!el  eaieli  time 
the!  e)rele!r  priea!  is  aeljnste!el,  se)  as  te) 
fe)lle)w  elianges  te)  the  jireevailing  NBBO, 
the!  |)nr])e)se!  e)f  this  re!-tinie!stanip  is  te) 
sim])ly  re!ea)rel  the  time  e)f  the  priea! 
aeljnstment.  as  e)])|)e)se!el  te)  establishing 
e)r  re!taining  time  prie)rity.  Insteaiel,  time 
prie)rity  is  estahlisheel  by  a  nnie|ne! 
.see|ne!nea!  nnmher  (e:!.g.  1, 2.  8.  ete:. 

*  *  *)  that  the  Mateliing  .System  assigns 
te)  eiaeli  inea)niing  e)rele!r  at  tlie  e)riginal 
time  e)f  e)rele!r  entry.  Thexse  seHjiieneai 
nnmhers  ensure  that  orelers  reitain  their 
relative  time  jiriority  to  eaeli  eelher,  even 
as  tlmy  are  priiaiel  aeljnsteul,  anel  these 
.seainemea!  nnmhers  will  neit  he  eliangeel 
lU)!'  will  an  eereleir  reeaiive!  a  new 
seupmnea!  nnnihe!r.  se)  le)ng  as  it  is  resting 
in  the  (81X  he)e)k.  I'lie  re!ase)n  whv  a 
■seiejnenea!  nnmher  is  ntilizeal  for 
exstahlishing  e)rele!r  time  prie)rity  is 
heeani.se  it  alle)ws  UHX  to  assure  ])re)])e!r 
time!  |)rie)rity  npe)n  initial  reeaiipt  by  the! 
Mateliing  .System  anel  at  snhseeinent 
priea!  aeljnstmenits,  irre!spe!e:tive!  e)f  the 
granularity  eif  the  timexslamp  nse!el. 
Ue)nse!e]ne!ntly.  .seapienea!  nnnihe!rs  allow 
anel  will  alleiw  eaieli  eireler  tei  maintain 
its  relative!  ])rie)rity  e)\  er  either  orelers 
haseiel  em  the  time  eif  eiriginal  eireler 
eiiitry,  neitwitlistiineling  any  ])riea! 
aeljn.stmeiits. 

Example  I .  As  an  eixample  eif  heiw 
time  priority  eif  (illX  Only  eirelers  snhjeiel 
te)  the  (]HX  Only  Priea!  .Slieling  Preieaxsseis 
wenilel  fnne.tiem  anel  heiw  that  is 
reeanielleel  with  general  oreler  eixeeaitieni 
prieirity,  assume  that  the  NBBO  lor 
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socuritv  XYZ  is  8^0.25  by  830.20,  the 
l)(;st  bid  in  the  CHX  l)0()k  is  830.21  and 
thorn  am  no  rostiii”  otfors  in  tlio  (,HX 
l)<)()k.  Fiirtlior,  assnnui  that  the  short  s.do 
prion  tost  nistriotion  nndnr  Ridn  201  ot 
K.jonlation  SIK)  is  in  nli'not  lor  snonrity 
X’S^Z.  y\lso  assninn  that  tonr  (’,HX  Only 
s(!ll  ordiM-s  I'or  100  shams  of  XYZ  an; 
thnn  nntniHul  in  innnndiatn  snoonssion 
and  that  all  ordnrs  am  Inlly  disi)layahln. 
Thn  ordnrs  am  rnoniv(ul  by  thn  Matohin*’ 
Svstnin  in  thn  lollowinf-  scKinnnon; 


1;  A-Original  Limit  Prion:  830.24 
2-  B-Original  Limit  Prion;  830.20 
3  (short);  C-Original  Limit  Prio.n;  830.23 
4;  n-Original  Limit  Prio-c;;  830.23 
Lao.h  Arabic;  nnmnral  rnprnsnnts  an 
ordnr’s  sn(innn(;n  nnmhnr.  IJndca-  this 
s(;(mario.  Ordia's  A.  and  D  au;  cdl 
snhin(;t  to  tlin  CHX  Only  Prio.n  Sliding 
Pro(;nssc;s  hno.an.sn  all  thrnn  ordnrs 
wonld  violatn  Rcignlation  NMS  '  *  and/or 
Riiln  201  of  Rngnlation  SI  lO,^-*  il 
disi)laynd.  Sp(!(;ifi(;ally.  Ordnrs  A  and  D 


am  snhjtu;!  to  NMS  Prio.n  Sliding  and 
Ordnr  C  is  snhjcu;t  to  Short  Sain  Pri(;n 
Sliding.  Ordnr  B  is  not  snhin(;t  to  thn 
CHX  Oidy  Prio.n  Sliding  Pro(;nss(!S 
hno.ansn  its  limit  prio.n  of  830.20  wonld 
not  impia  inissihly  loc;k  or  o.ross  thn 
NBB. 

I‘:xain]}h;  2.  Aftca-  thn  initial  CHX  Only 
)’ri(;n  Sliding  Proo.(!SS(5S  havn  hcum 
applind.  thn  ordnrs  am  ])rioritiznd  lor 
c!xn(;ntion  in  thn  C.HX  hook  as  follows; 


(i) :1  . 

(ii) :  4  . 

(iii) :  2  . 

(iv) ;  3  (short) 


-Original  l.iinil  Prioc;:  $30.24  . 

-tlrigiiuil  Limit  Prion;  $30.23  . 

-Original  Limit  Pri(;n;  $30.20  . 

-Original  Limit  Prion:  $30.23  . 


Rank:  $30.2.3 
Rank;  $30.2.3 
Rank;  $30.20 
Rank:  .S3t).20 


llisplav:  $30.20. 
Disjrlav;  .$30.20. 
Disi)lav;  $30.20. 
Display;  $30.20. 


Thn  Roimm  munnrals  rni)r(;snnt  thn 
ordnr  c;xn(:ntion  priority.  Basnd  on  CHX 
Artinln  20.  Rnln  8(h).  Ordnrs  A  ancl  H 
both  rncnivn  ordnr  nxnn.ntion  priority 
ovnr  Ordnrs  B  and  C  hncansn  thny  hotli 
liavn  thn  samn  sniinrior  ranknd  i)rit:n  at 
830.2.$.  In  addition.  Ordca-  A  rnt;nivns 
nxnnntion  priority  ovnr  Ordnr  D,  wlitac; 

,  .  D- 

(ii) :  1  . 

(iii) :  3  (short)  .  ' 

(iv) ;  2  . 


Ordca-  A  rntains  its  timn  priority  ovnr 
Ordca-  H  from  tlin  original  timn  of  nntry 
(i.n.  Ordnr  A  has  a  sniinrior  sncincaic.n 
nnmhca-  to  Ordca-  D).  Similtnly,  sinc.c. 
Ordnrs  B  and  C  havn  thn  samn  ranknd 
pric-.n  at  830.20.  Ordnr  B  rnc;nivns 
nxnc'.ntion  in  iority  ovnr  Ordnr  C,  whnrn 


Ordnr  B  has  a  snpnrior  sncpinnctn  nnmhnr 
to  Ordnr  C. 

Example!  3.  Assninn  now  that  thn  NBB 
for  XYZ  dnc:rna.sns  to  830.23  and  nonn 
of  tlin  ordnrs  havn  hnnn  nxnc.ntnd  or 
c;anc:nllnd.  Thn  proposnd  CHX  Only 
Pric.n  Sliding  Proctnssns  will  rn-jirioritizn 
thn  ordnrs  as  lollows; 


-Original  Limit  Pric;n:  $30.23  . 

-Original  Limit  Pric;(!;  $30.24  . 

-Original  Limit  Price:  $30.23  . 

-Orimnal  Limit  Price;  $30.20  . 


Rank;  $30.23 
Rank;  $30.24 
Rank;  $30.24 
Rank:  $30.20 


Dis])lav:  $30.24. 
Display;  $30.24. 
Display:  $30.24. 
Display:  .$30.20. 


Ordnr  1)  has  jnmpnd  Ordnr  A  hnc.iinsn 
Ordnr  1)  has  thn  most  aggrnssivnly 
ranknd  prictn  at  830.23  and.  as  sitc:h. 
Ordnr  H  now  rnt;nivns  ordnr  nxnt;ntion 
priority  ovnr  Ordnr  A.  Ordni  A, 
hownvnr.  has  maintainnd  its  ordnr 
nxnc;nlic)n  prioritv  ovnr  Ordnr  (.  hnt;ansn 
although  Ordnr  C  has  hnnn  prit;n  slid  so 

(i) :  a  . 

(ii) ;  3  (short)  .  ' 

(iii) :  .  A 

.  H- 

(v):2  . 


thcit  thny  am  now  both  ranknd  at  thn 
samn  prit:n  of  830.24.  Ordnr  A  has  a 
sniinrior  sncinnnc:n  luimhnr  to  Ordnr  (.. 
Ordnr  B  has  fallnii  to  last  on  thn  ordnr 
nxnc'.ntion  jiriority  list  hnc.ansn  of  its 
infnrior  ranknd  pric;n  at  830.20. 

Exampla  4.  Assninn  now  that  thn  NBB 
for  XYZ  clnc;rnasns  to  830.22  ancl  nonn 


of  thn  ordnrs  havn  hnnn  nxnc'.ntnd  or 
c;anc;nlincl.  Fnrthnr  assninn  that  a  nnw 
Cl  IX  Only  snll  ordnr  of  100  .shams  ol 
XYZ  iit  830.22  is  nntnrnd  (“Orclnr  L”). 
Thn  proposnd  CHX  Only  Pric;n  Sliding 
Prc)c:ns.sns  will  rn-iirioritizn  thn  ordnrs  as 
follows; 


-Original  Omit  Pric:e;  $30.22  . 
-Original  Limit  Pric.e;  $30.23 
-Original  Limit  Pric:e;  $30.23 
-Original  Limit  Pric:e:  $30.24 
-Original  Limit  Price;  $30.20 


Rank;  $:U).22 
Rank;  .$3tl.23 
Rank;  $30.23 
Rank:  $30.24 
Rank;  $30.20 


Display:  $30.23. 
Displav;  $30.23. 
Displav;  $30.23. 
Display:  $30.24. 
Disiilay:  .$30.20. 


Ordnr  E  rnc;nivns  a  sncpinnctn  mimhnr 
infnrior  to  thn  othnr  four  ordnrs  hnt:ansn 
it  is  thn  mcKst  rnt;nnt  .snll  ordnr  in 
.snc:nrity  XYX  to  havn  hnnn  rnt:nivncl  liy 
thn  Matc:hing  Svstnin.  Also.  Ordnr 
snhinc:t  to  NMS  Pric;n  Sliding  as  it  wonld 
lc)c;k  thn  NBB.  Hownvnr,  Orclm-  E  )nmi)s 
to  thn  top  of  thn  orclnr  nxnc:ntic)n  iiriority 
list  hasncl  on  its  sniinrior  ranknd  pric;n  at 
830.22.  Orclnr  C  has  now  jnmpnd  Ordni 
1)  hnc;iinsn  Orclnr  C  has  hnnn  pric:n  slid 
.so  th.it  thnv  am  now  both  ranknd  .it  thn 
samn  pric;n  of  830.23  tincl  Orclnr  C  has 


a  snpnrior  snciiinnc;n  mimhnr  to  Orclnr  D. 
Orclnr  A  has  droiipnd  to  loiirth  on  the. 
orclnr  nxnc'.ntion  priority  list  hnc;an.sn  its 
original  limit  pric:n  has  hnnn  rnac:hncl 
ancl  a  CHX  Only  ordnr  snhjnc:t  to  thn 
CHX  Onlv  Bric:n  Sliding  Broc;nssns  will 
nnvnr  hn  pric:n  slid  hcjyond  its  original 
limit  pric;n.  Orclnr  B  was  nnvnr  snhinc;t 
to  thn  CHX  Only  Bric:n  Sliding  Broc;nssns 
ancl  rnmains  last  in  thn  orclnr  nxnc;ntion 
priority  list  chin  to  its  infnrior  ranknd 
pric'.n  at  .830. 2(i. 


Examjyla  5.  Assninn  now  that  thn  NBB 
for  XYZ  gons  hac;k  to  830.23.  thnrnhy 
loc-.king  thn  displaynd  i)ric:n.s  of  Ordnrs  E, 
C  and  D.  Bnrsnant  to  thn  proiiosnd  NMS 
Bric-.n  Sliding.  Orclnr  E  would  not  ynt  hn 
rn-ranknd  to  thn  displaynd  pric.n.  If  thn 
Matc:hing  Sy.stnm.  hownvnr,  rnc:nivncl  an 
inc'.oming  markntahln  hid  pi'ic.nct  at 
nithnr  830.22  or  830.23.  thn  proposnd 
CHX  Only  Bric:n  Sliding  Proc;ns.sns 
would  rn-prioritizn  thn  ordnrs  as 
follows; 

Display;  $3(1.23. 
Disiilav;  $30.23. 
Disiilav:  $30.23. 
Displav:  $30.24. 
Disjilav:  $30.20. 


c:— Original  Limit  Pi'ic:e;  $30.23  ., 

(i) ;  3  (shell)  .  .  D— Original  Limit  Price;  $30.23 

(ii) ’- . .  R — Original  Limit  Pric;e;  $30.22  . 

(i'*'-  •’*  . .  A _ Original  Limit  Pric;c;;  $30.24 

.  .  B — Original  Limit  Pric;e;  $30.20  . 


Rank;  .$30.23  . 

Rank;  .$30.23  . 

Rank;  $30.23  . 

Rank;  $30.24  . 

Rank;  $30.20  . 
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At  this  point.  Order  E  would  In;  re- 
raiiked  at  its  displayiul  price  ol  $30.23. 

It  the  incoming  l)i(l  wcac!  priccnl  at 
.$30.22.  the  l)ici  would  h(!  ranked  and 
displayed  at  $30.22.  11  the  incoming  hid 
w(!r(!  insltiad  priced  at  .$30.23.  the  hid 
would  execnt(!  against  Orchirs  O  and  I) 
hdore  Order  E  hecan.se  Ord(!r  E  has  an 
interior  secpumce  ninnher  to  Orders  O 
and  t).  t-'iirlhermore.  Ordcir  O  would  hi; 
allowiid  to  ex(!cnte  at  tin;  NOtt  locking 
pric(!  in  ndiance  on  the  proj)ose(l  ride 
that  states  that  when  a  short  sale  price 
test  restriction  under  Ride  201  of 
Regulation  .SttO  is  in  effect,  the 
Matching  .System  may  execute  a  01 IX 
Only  sell  short  order  subject  to  Short 
.Sale  I’rice  Sliding  at  a  ])rice  helow  the 
Rermitted  Price  if.  at  the  time  of  initial 
display  of  the  short  sale  order,  the  order 
was  at  a  price  above  the  then-current 

Hxdiiiplt^  a.  Assume  now  that  another 
market  center  posts  a  Ih’otected  Rid  of 
$30.24.  without  any  of  the  orders  being 
executed.  Pursuant  to  paragraph  .01(d) 
of  Article  20.  Ride  .5  and  Ride  (il  1  (h)(4) 
of  Regulation  NM.S.  the  lixchange  would 
ignore  the  cro.ssing  Protected  Quotation 
and  proceed  to  a.scertain  the  first 
uncrossed  NRRO.  If  the  first  uncrossed 
NRRO  resulted  in  a  locked  market,  the 
orders  would  he  prioritized  and/or  price 
slid  as  described  in  Example  5.  If  the 
first  nncros.sed  NRRO  did  not  result  in 
a  locked  market,  the  orders  would  he 
subject  to  the  normal  rides  of  ])ro])osed 
(31X  Oidy  Price  .Sliding  Processes,  as 
shown  in  Examples  1-4. 

('.on.seqnently,  a  (3 IX  Only  order 
subject  to  the  (]HX  Onlv  Price  .Sliding 
Processes  will  execute  similarly  to  its 
simple  limit  order  counterpart,  exc;ept 
that  a  OHX  Only  order  subject  to  the 
CHX  Only  Price  .Sliding  Processes  will 
execute  at  its  ranked  price  or  better,  as 
op|)osed  to  its  limit  price  or  better  for 
limit  orders  that  are  not  OHX  Only. 
Notwithstanding  this  difference,  OHX 
Only  orders  and  limit  orders  are  subject 
to  the  same  OHX  rides  and  processes  for 
order  execution  as  anv  other  non-(3IX 
Only  order,  in  that  they  mav  execute 
against  a  compatible  contra-side  order, 
subject  to  the  conditions  and  modifiers 
of  the  respective  orders  and  the 
oi)eration  of  the  Matching  .System, 
pursuant  to  OHX  Article  20.  Ride  8. 

OHX  Only  Orders  and  Order  Modifiers 

Oorres|)ondingly,  many  of  the 
modifiers  a|)|)licahle  to  other  non-OHX 
Only  limit  orders  may  he  ajijdied  to 
OHX  Only  orders  (o.g.  “Time  in 


Force"  and  “Oancel  on  Halt”  *^),  to 
the  extent  that  the  modifiers  do  not 
conflict  with  the  OHX  Only  order 
subtype  (/.e.  OHX  Only  orders  mnsi  he 
displayed,  must  he  ranked  and  executed 
on  the  Exchange  and  must  he  subject  to 
the  (3 IX  Only  Price  .Sliding  Processes), 
k'or  example,  the  “Post  Onlv"  modifier, 
with  some  proposed  amendments 
detailed  below,  is  conqiatihle  with  Ol  IX 
Only  orders.  Whereas,  certain  modifiers, 
such  as  “Immediate  or  Oancel" 

(“lOO")^"  and  “Intermarket  .Sweej) 
Order"  ("ISO") are  inherently 
inconqialihle  with  (3  IX  Only  orders. 

33ie  current  definition  of  Post  Only 
does  not  permit  a  OHX  Oidy  Post  Only 
order  to  he  eligible  for  the  (3 IX  Only 
Price  .Sliding  Proce.sses.  Post  Onlv  is 
currently  defined  as  an  order  that  is  to 
he  po.sted  on  the  Exchange  and  not 
routed  away  to  another  trading  center. 
Moreover,  a  Post  Onlv  order  will  he 
immediately  cancelled  if(l)  it  is 
marketable  against  a  contra-side  order  in 
the  Matching  .Svstem  when  entered  or 
(2)  it  is  at  a  price  that  would  lock  or 
cross  a  Manual  or  Protected 

Arlidi!  1.  Kiili!  2(ii)  (li;liiii!s  "TiiiU!  in 
as  "an  ordm-  that  is  In  hn  nxiuailnd.  in  wlioln 
or  in  pari,  wilhin  a  spcualind  tinu!  (iiMiod.  will)  anv 
inutxoculcd  l)alaiu:(!  ol  IIk!  ordor  lo  i)n  innnodiatolv 
cani  olUsI  at  thiMnul  ol  tlu!  spnciliod  linu!  piM'iod. 

No  liiiK!  in  lorcc!  ordor  shall  ho  in  loroo  longin'  than 
llu?  hading  day  on  which  il  is  r(a:(!ivod." 

^'CllX  Arliclo  I.  Knio  2(c)  dolin(!s  "(lancol  on 
I  lalt"  as  "an  ordor  that  should  hi!  autonuiticidlv 
ciinci!lh!d  hv  Iho  Maliihin^  .Svsioin  if  a  liiidina  luill 
or  sns|)(!nsion  is  di!chir(!il  in  that  s(!cniilv." 

■"'Cl  IX  Arlicli!  1 .  Kulo  2(in)  (hilinos  "IOC"  its  "an 
ordi!r  dial  is  to  ho  oxocnlotl.  i!itln!r  in  u  holo  or  in 
piirt.  ill  or  hotter  than  its  limit  price  iis  .soon  iis  the 
ordor  is  nicoivod  hy  tlm  Miitchinf!  .Sxsloni.  with  iin\ 
nnoxocntoil  halanco  of  the  ordor  to  ho  iinmodi.itoly 
ciiniaillod.  I()(i  orders  shidi  ho  oxocntod  in  the 
Matchiii”  .Sy.stoin  iit  or  hotti!r  than  the  i;xi:han”o's 
Biff)  (including  anv  rosiirvo  si/.i!  or  othi!r 
nndisphiyod  orders  at  or  hotter  tlutn  tluit  price)." 

'■'CHX  Article  20.  Knhi  4(h)(l.'>)  dofinos  "hSO."  in 
liortinont  p.irt.  as  "an  ordor  marked  as  rotpnrod  hv 
.Six;  Rule  (i00(h)(;i())  that  is  to  ho  oxiicutiid  ag.iinst 
iiny  orders  .it  the  Rxchanf>o's  BBO  (including  anv 
reserve  sizi!  or  other  imdis|)laved  orders  id  thiit 
price)  iis  soon  iis  the  order  is  receivetl  hv  the 
Miitchiiif"  .System,  witli  iiny  nnexecnted  hiilant:e  of 
the  order  to  he  immediiitely  ciincelled.  The 
Matchinfi  .System,  in  exiiiaitine  the  hSO.  shall  not 
lake  anv  of  the  iictions  descrihed  in  Rule  .S  to 
prevent  iin  improper  triide-throneh."  In  turn.  Rule 
li(HI(h)(20)  of  Regulation  NM.S  (17  CRR 
242.(ilHI(h)(:i0))  defines  "Intermarkel  .Sweep  Order" 
as  "a  limit  order  liir  iin  NM.S  slock  ihiit  meets  the 
followin';  re(|niremenls:  (i)  When  routed  toii 
ti'iidine  center,  the  limit  order  is  identilled  as  an 
interiiiiirket  sweep  order:  iind  (ii)  sinniltaneouslv 
with  the  rontiii”  of  the  limit  order  identilled  as  an 
interinarkel  sweep  order,  one  or  more  addilioiiiil 
limit  orders,  iis  necessarv.  are  routed  to  execute 
ii^ainst  the  full  disphiyed  size  of  any  protiicted  hid. 
in  the  ciise  of  a  limit  order  to  sell,  or  the  full 
displayed  size  of  iinv  prot(H:ted  offer,  in  the  case  of 
a  limit  order  to  hiiv.  for  the  NM.S  stock  with  a  |)rice 
that  is  superior  lo  the  limit  price  of  the  limit  order 
identifiiHl  as  iin  interniarket  swiiep  order.  'I'hese 
addilioiiiil  routed  ordias  also  must  he  marked  as 
intermarki!!  sweep  orders. 


Qiiotiition.'’*'  .Spitcificiillv.  the  curntnt 
definition  conflicts  with  the  ])ro])ose(l 
(3 IX  Only  Price  .Sliding  Processes, 
which  reijiiirits  a  (3 IX  Oidy  Post  Only 
order  thiit  would  lock  or  cross  it 
Protectitd  Qnotiition  of  iin  external 
market  to  he  jirice  slid  and  not 
immediately  cancelled. 

33ierefore.  the  l-ixchange  projio.ses  to 
amend  the  definition  of  Post  Onlv  to 
allow  Post  Only  orders  niiirked  (3 IX 
Onlv  to  he  eligible  for  the  OHX  Only 
Price  .Sliding  Proce.sses.  .S])ecificiillv,  the 
Exchange  proposes  to  amend  the 
definition  of  Post  Only  to  jirovide  that 
a  Post  Only  order  will  he  imniediatelv 
cancelled  (A)  if  the  Post  Only  order 
would  remove  liiinidity  from  the  OHX 
hook"'  or  (R)  if,  at  the  time  of  order 
entry,  the  Post  (July  order  would  lock  or 
cro.ss  il  protected  quotation  of  an 
external  market;  jirovided,  however, 
that  if  the  Po.st  Onlv  order  is  marked 
“01 IX  Only”  iind  is  eligible  for  the  OHX 
Only  Price  .Sliding  Proces.ses,  pursuant 
to  proposed  Article  1.  Rule  2(y).  the  Post 
Only  order  that  would  lock  or  cro.ss  a 
protected  quotation"-  of  iin  external 
market  shall  he  subject  to  the  (3 IX  Onlv 
Price  .Sliding  Processes  find  shiill  not  he 
imniediatelv  cancelled.  The  following 
exanqiles  illustnite  how  ii  (3 IX  Only 
Po.st  Only  order  would  behave  under 
different  niiirket  conditions. 

Hxdinpid  1.  Assume  that  the  NRRO  for 
seenritv  XYZ  is  SlO.lO  x  .$10.12  and  the 
short  sale  ]irice  test  restriction  of  Rule 
201  of  Reguliition  SIlO  is  not  in  effect. 
y\.ssnme  further  that  the  OHX  RRO  for 
security  XYZ  is  also  $10.10  x  $10.12. 
Now  assume  that  a  fidlv-displavahle 
(3 IX  Only  Post  Only  offer  for  security 
XYZ  priced  at  $10.10  (“Offer  A")  is 
received  by  the  Matching  .System.  .Since 
Offer  A  would  remove  liijuiditv  from 
the  CHX  hook  (/.e.  resting  hid  at  $10.10), 
Offer  A  would  he  immediately 
cancelled.  33ii.s  would  he  the  result 
under  either  the  current  or  jirojiosed 
Po.st  Only  definition. 

Excimpld  2.  Assume  the  same  as 
Exiimple  1  and  that  the  NRRO  for 
security  XYZ  remains  at  $10.10  x 
$10.12.  hut  the  CHX  RRO  moves  away 
to  $10.00  X  $10.14.  Also  assume  that 

.S(!(!  Ai'liclu  20.  Rnli!  4(l))(  lii). 

■'  In  ii(l()|)linf>  till!  nnw  l:mf;niig(i  Inr  |>r(i|iiis(!(l 
.snlipiini^nipli  (A),  llm  lyxcluingn  docs  mil  propose 
lo  snlisliinlivclv  modilv  llm  siiccilic  iiinclioniilil  v 
lor  llm  iinnmdiiili!  c:<in(:clliilion  ol  I’osI  Only  orders 
lliiil  lire  nuirkeliilile  iigainsl  conlra-side  orders  when 
enlered.  Rallmr.  llm  new  language  is  inlended  lo 
elarilv  llm  meaning  ol  llm  enrreni  language.  Thai  is. 
eiirrenllv.  a  I’osI  Only  order  will  he  innnedialely 
caneelled  il  il  would  lake  li(|uidily  Iroin  IheOllX 
hook. 

’•’l  lm  lAiliange  proposes  lo  oinil  relerence  lo 
"Manual"  (|uolalions.  so  lhal  llm  proposed 
delinilion  aecuralelv  rellecis  Rule  l)lO(d)  of 
Regulalion  N.M.S  and  is  eonsisleni  wilh  proposed 
.Arliele  1 .  Rule  2(y). 


17(;i'R  242.2lU(h)(1)(iii)(A). 
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thon;  an;  no  hiddiai  [i.e.  “Do  Not 
display"  oniors  or  rankocl  prioo  of  pric:o 
slid  oidois)  bids  ja  icod  at  $10.10  on  tlu; 
UIX  l)0()k.  I'lirtlKii  assiiim!  that  a  fidlv- 
(lisplayahlo  CUX  Only  Post  Only  olf'or 
l()i  security  XYZ  juiciul  at  SlO.lO 
roller  in  is  received  by  the  Matching 
Systeiu.  I  be  current  delinitiou  of  Post 
Only  sufH-ests  that  Offer  11  should  be 

cancelled  because  although 
11  IS  not  marketable  against  anv  resting 

ntT*:''!’/  lionk.  the  display  of 

Olfc.i  II  would  lock  a  protected 
(limtation  of  an  external  market 

whereas  the  CflX  Only  designation 

would  refiuire  application  of  the  current 
NN^S  repricing  and  rank  Offer  8  at  the 
locking  price  of  $10.10  and  display  the 

«  y»isio.ii.Ti,opr,,|,,,,s™i  ,i„n„iii„„ 
Of  I  ost  Only  resolves  this  conflict  by 
io(|nirmg  Offer  II  to  he  price  slid  and  not 
1)0  iimmHhately  cancelled  because  it  is 
marked  01 IX  Only. 

Example  .7.  Assume  the  same  as 

m  Off,,.  13  is  resting  in 

the  (JIX  hook,  ranked  at  $10.10  and 
oisplayed  ;,t  .Sio.ii  Tims,  the  NIIIIO  for 
security  XYZ  moves  to  $10.10  x  $10.11 
mid  the  Cl  IX  IIIIO  ino\'es  to  $lo.oo  x 
SHl.l  1.  Further  a.ssmne  that  a  fnlly- 
(hsiilayahle  Cl IX  Only  Po.st  Only  hid  f,,- 
•secnrity  XYZ  priced  at  $10.11  (“Hid  A”) 

i.sr.|ceiyed  by  the  Matidling  Sy, stein. 

llndei  both  the  current  and  proposed 
(lolmition  ol  Post  Only.  Bid  A  would  he 
"""I'-^l'otoly  cmicelled  hecan.se  it  would 
take  liiimdity  from  the  Cl  IX  hook 

$1(010 

As  a  general  rule,  an  order  that  is 
mstmg  at  a  certain  price  jHiint.  whether 
It  he  di.splayed  or  undisjdayed,  is 
alway.s  “providing”  liquidity  to  the  CUX 
liook.  C.onver.sely.  if  an  incoining  contra- 
side  order  is  submitted  that  could 
execute  against  a  resting  order  or  if  a 
(.ontra-side  resting  order  is  price  slid  i 
into  the  resting  order,  regardless  of 
when  the  price  slid  order  was  originally 
snhmittcH  .  the  incoming  or  luice  .slid  '  i 
contra-sule  order  is  always  "removing”  ; 
Kiuulity  from  the  CHX  hook.  Since  Post  , 
Cnly  orders  may  never  remove  licniidity  i 
horn  the  (ddX  hook,  pursuant  to  the  i 

current  and  proposed  definition  of  Post  ( 
Unly.  an  incoming  I'ost  Only  order  that  ( 
IS  marketable  against  a  resting  contra- 

snle  order  or  a  re.sting  price  .slid  Po.st  i 

Only  order  that  is  price  slid  into  the  c 
m.sfing  order,  .shall  alway.s  he  cancelled  I; 
txampJe  4.  A.ssmne  that  the  NBIIO  for  ii 

(3IX  IIBO  IS  $10.10  X  $10.14.  Now  ( 

mssmne  that  the  Matching  Sy.stem 

receives  a  CHX  Only  Post  Only  hid  „ 

N  niL.  •  ilisplayed  at  $10.1 1.  The  a\ 
NBHO  IS  now  $10.11  X  $10.12  and  the  si 
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„  Assume 

.  “^■■li;i'l'vl„l„l!i,|Hi»„sslinso„ll,o 

-IIX  hook,  an  undisplayed  sinijile  limit 

-  ';l'>|';l.'ill).l.t('-()mut:-)isreeeive<ll,v 

the  Matching  System.  Thus,  the 
iiiK h.splayed  CHX  BBO  is  $10.12  (i  e  the 
I  nmked  ju  ice  of  Bid  B)  x  $10.1:3  (/ c  the  ’ 
.■'.Hpneenft)lfe,(:).The,,u^^ 

,1,  r  ii'v  '<)') 

,h  (.HX  BBO  at  $10.11  x  $10.14. 

Although  the  jirojio.sed  NMS  Price 

•  liding  Proce.s.ses  would  juice  slide  Bid 
B  to  Its  original  limit  juice  (i.a.  re¬ 
ranked  and  re-disjilaved  at  $10  ri) 

siiit.e  Offer  C  is  already  resting  at'  ’ 

It  jSl 0.1 .1.  Bid  B  would  he  cancelled 
liecanse  the  current  and  juojjosed 
<  el,n,li„,,,,l  |.„sl  Onlv  w„„l,l  r.«|ui,o 
I  that  Bid  B  he  immediately  cancelled  if 
It  would  remove  liijnidity  from  the  CHX 
It  hook.  I  hns.  this  result  would  not 
change  if  Offer  C  were  a  fullv- 
(hsjilayahle  l^ist  Only  order.' as  ojijiosed 
to  fin  undisplavtHl  ordor. 

Example  5.  Assume  the  .same  as 
hxamjde  4.  excejit  that  Offer  C  is  a  fully- 
■  <lis|)layul.lu  Fusi  Ouly  ulTu,. 
lu  an  ui"liS|)l.iy,,,|  uff,.,, 

I- HA  BBO  IS  now  at  $10.11  x  $10  1 'I 
Then  a.ssmne  that  the  NBBO  moves 
away  to  $10.1 1  x  $10.1  .'I  and  Bid  B  will 
le  juice  slid  to  a  ranked  juice  of  $10. 1:3 
and  a  (  isjilayed  ju  ice  of  $10. 12.  Just  like 

hxanijile  4.  Bid  B  will  he  cancelled 

iKuiaiise  a  Post  Only  order  that  is  juice 
slid  into  a  ju'ice  jioint  that  would 

remove  li(|iiidity  .shall  always  he 
c.ancelled. 

These  examjiles  illustrate  two 
mijiortant  asjiects  of  the  ojieration  of  the 
Matching  System.  First,  the  Matchini- 
Sy.stem  will  never  jirice  slide  an  order 
to  avoid  an  execution.  That  is.  all  Post  I 
On  y  orders  {e.g.  CHX  Only  Post  Only]  ' 
Biat  woidd  reinove  liijiiidi'ty  from  the  , 
CHX  hook  will  he  immediately 
cancelled.  Also,  the  Matching  System 
will  never  lock  the  Cl IX  hook.  That  is 

a,  ost  Only  offer  (hid)  .shall  not  he  "  ! 

allowed  to  juist  ojijjosite  the  ranked  . 

ju  ice  of  a  ju  ice  slid  hid  (offer)  or  a 
resting  undisjdayed  limit  hid  (offer).  In  c 

off  !r  fV''- n'"'*  MM  I^>st  Only  j; 

ofh, I  (hid)  will  |)e  immediately  '  ! 

cancelled.  1^ 

*  J)c  Fxchange  acknowledges  that  the  T 

immediate  cancellation  of  Po.st  Only  ^ 

(u-ders  that  would  otherwise  remove 

iHinuhlyfroni  the  (:HX  hook  may  re.sult  I',' 

111  the  I  o.st  Only  order  .semhu' 

(h.yxweringhi.idenliquiilitvonthe 

(dp  hook.  However,  the  lixchaime 
snhmitsthat  although  an  order  .sender 
inay  di.scover  that  hidden  orders  exist  in 

there  is  no  way  that  the  Po.st  Only  order 
sender  could  learn  liow  many  shares  are 

available  at  that  juice  jjoint.  without 

submitting  orders  that  would  execute 


against  the  hidden  interest.  Moreover  if 
ic  here  IS  no  re.sting  liquidity  to  remove 
horn  the  (JIX  hook,  the  Post  Only  order 
.V  will  he  jiosted  and  may  he  execuied 
I'liiiicdiately  thereafter.  Akso.  with 
1C  resjiect  to  hidden  interest  that  is  the 
result  ol  ju  ice  sliding  [i.e.  the 
i»  iiiuli.splayed  ranked  ju  ice  of  a  ju  ice  slid 
on  (>r).  It  IS  mijKutant  to  note  that  the 
order  .sender  that  submitted  the  jirice 
slid  order  had  intended  to  disjjlay  the 

A"',' ‘""I-  II'"  i<i"i  Hull 

<  1  ost  Only  order  sender  may  di.scover 
Hie  liidden  interest  does  not 
di.sadvantage  the  order  sender  that 
sii  unitted  the  jirice  slid  order 
With  resjiect  to  IOC.  a  CHX  Only 
order  marked  IOC  would  only  he  ' 
executed  if  it  were  immediately 
pecutahle  in  the  Matching  Sy.stem  If 
liowever.  such  an  order,  ujion  entry, 
were  in  violation  of  Regulation  NMS  r’  l 
and/or  Rule  201  of  Regulation  SHO  r.4 
the  CHX  Only  designation  would 
inandate  application  of  the  CHX  Only 
nee  Sliding  Processes,  whereas  the' 
l(X,  designation  would  mandate 
mimediate  cancellation  of  the  order 
(uven  this  incomjiatihility,  the 

CHY  «iinj)lv  ignore  the 

HIIA  Only  designation  and  treat  the 
order  as  a  simple  limit  IOC  "■r. 

hi  addition.  CHX  Only  is  akso 
incomjiatihle  with  ISO.'Cmierally.  ISOs 
recjuire  an  order  .sender  to  take 
alfirinative  stejis  to  ensure  that  the 
market  is  .satisfied  jirior  to  executing  or 
posting  Its  order,  whereas  CHX  Only 
orders  that  violate  Regulation  NMS 

;;niploy  NMS  Price  Sliding  to  comjiort 

the  order  jirice  with  resjiect  to  the 
prevailing  market,  as  detailed  aliove 
Simcihcally.  an  ISO.  by  its  own  term's 
obviates  the  need  for  NMS  Price  Slidint- 
where  m  sulimitting  an  order  marked 
St  J,  the  order  sender  is  reijuired  to 
satisfy  the  jirotected  (juotations  of 
external  markets  jiriced  sujierior  to  the 
limit  order  snhmitted  to  the  Exchange 
I  his  m  turn  allows  the  order  to  execute 
at  the  Exchange’s  BBO.  The  Matching 
System  would,  however,  ajijily  NMS 
I  mxi  Sliding  and  rank  the  ord'er  at  the 
NBB  and  disjilay  the  order  at  the 

NBir!l'm  ''""c  ‘'iinve  the 

NBB.  II  Short  Sale  Price  Sliding  were 

ajijihcahle.  the  .same  .sell  order  would  he 
rejuiced  and  di.sjilayed  to  the  Permitted 
'  l  inn  above  the  NBB.  As  such  the 


■“  17  (  I  K  242.(il(l((l). 

I  7  (  I'K  242.201. 

■  ■  I  lit!  (.1 IX  Miildiino  .Sv.stcm  litNit.s  i,n  order  ivilli 
iin:oni|):i|,l,le,,|(!in(!nl.s  tlillert!nl| v  d(!pendiii<.  „„  the 
<'i(lt!r  siiolyiH!  iind  inodilier  coinhiniilion  Air 
mcoiniwuhdily  m;iy  rt!sidl  in  tin  ord,!r  heii,.. 
ionoiS''''  “  ‘>l‘i"><inl  heine 

'''  Sea  stiimi  note4!l. 


.111(1  (,HX  Only  „j.(l(;r  is  that  an  ISO  can 
execute  at  Ilu;  l-xchaiif-o’s  BlIO.  whereas 
Jlui  same  order  marked  OIIX  (hily  could 

Since  a  (:IIX  Only  with  an  ISO 
modifier  is  incompalihle,  the  CHX 
Matching  System  will  treat  the  Cl IX 
lev!' ■'.“'’'■“•'•-l’‘iiiOnifin<- 
fliiilis.thelSOniodifier 

'n.n.|)sth(i(:nX()nlyclesif.nati(,n.The 

Kxisonino  hehmd  this  treatment  is  that 
an  order  sender  who  marks  an  order  ISO 
IS  representin..  that  it  is  sendin« 
simnltaneoiis  orders  to  other  market 
centers  to  satisfy  the  (jiiotations  of  other 
markets  as  rcHinired  by  Rule  (i(jn(hK3)  of 
Rognlation  NMS.  Since  the  order  sender 
IS  taking  additional  steps  to  satisfy  the 
statutory  re(iuirements  of  an  IS(J  the 
Matching  System  will  ignore  the  CHX 
thilv  designation. 

The.se  examples  clearly  show  that  the 
piopo.sed  (,HX  Only  Price  Sliding 
roces.ses  can  promote  market  licpiidity 
n  alhiwing  the  CHX  Only  order  tyjie  to 
lie  lanked  and  disjilayed  at  the  mo.st 
aggressiye  prices,  while  maintaining 
compliance  with  Regulation  NMS  sa  ;,n,| 
Rule  201  of  Regulation  SI  lO  As  a 
result,  these  proposed  rule  change.s  will 

";ake  the  (:i  IX  (hilycirchir  type  more 

attiactiye  to  our  Participants  hy 
injeasing  fill  or  execution  rates  despite 
last-paced  changes  to  the  NHIJO  ;,nd  hy 
increasing  the  prohahility  of  price 
iinproyement  ahoy,,  displayed  hi, Is  and  , 
olteis  for  inhound  orders. 


r.„/Th,„..s.lay.  ,4.  2013/N„licc.,, 


Statutory  Basis 

I  he  Exchange  suhinits  that  the 
firopo.sed  rule  change.s  to  adopt 

continuous  CHX  Only  Price  Slidiiw 
l  roce.s.se.sforCHX  Only  orders  amho 

allow  orders  marked  Post  Only  to  he 
snhjei.t  to  price  sliding  is  con.sistent 
with  Se,:t„,n  (i(l,)  of  the  Act  in  general  <■'* 
ohjectiyes  of  Section 
(’(l^  (a)in  particular.'- hy  promoting  ju.st 
.md  eijuitahle  principles  of  trade 
Jostenng  cooperation  and  coordination 
with  persons  engaged  in  facilitatino 
transaction  in  securities,  remoying" 

'• 

I  fiv  il"?  "" Iiiiirki!,!  iis  rcniiircd 

.V  .Sh(,  Kul,.  (iO, 1(1, )(;«,)  . 

soon  Hsih, iV’’ 
nN,<,i\„(|  |,\  ii„,  SvNliMn.  wiih  anv 

i-in  ..  OhIits  mmk.,,1  as  inicspancinilin..  ISO 

M.  1.  Inn?,  Sysl.an  si/.o 

,1  iiMi  isplaynd  orders.  lliro,i...l,  ninlliple  pric  e 
H-nls).  lie  Ma.ehino  .Svsle.n.  in  ex.K:ul!n..  Ili'se 

.V(  also(.\i\  AUicle  2(1.  Rule  4(I,)(1.S1 
■"  Id. 

17  CKK  242.201. 

'■"15  IJ..S.(;.  7«r(l,). 

15  IJ..S.(;.  7«((l.)(.r,). 


50  imjiediments.  perfecting  the 

and  the  pnhhc  miere.st.  Specifically,  hy 
en.surmg  that  all  orders  marked  Clix 
Only,  including  Po.st  Only  orders,  can 
le  price  adjusted  conlinuoii.sly  to  relied 

Im  liest  imrmi.ssihle  price  wiliioiil 

ci.kmg  or  cnxssing  the  NBBO.  displayed 
li(|iiidily  on  the  Exchange  will  he 
encouraged  hy  improying  the  chances  of 

c.iii,., nations  l,.y  the  Exchange's 
Matching  System.  Con.seiiuenlly.  the 
proposed  changes  to  the  Cl  IX  (inly 
;  l.vpo  and  the  Post  Only  order 

modifier  will  henefit  Exchange 

hy  reducing  me.ssage  traffic 
■"'Pn.v.ng  fill  rates  and  promoting 
f  ompetition  among  market  centers 
ndering  similar  products  and  .seryitvs 

Wtiich  IS  consi.stent  with  the 

('(iIk  »>^i''Oive.s  of  Section 

In  addition,  notwithstanding  the 
amemliiKmts.  the  proposed  CHX  Only 
I  iiU!  Sliding  Proce.s.se.s  and  the  Po.st  ' 

order  modifier  will  continue  to 

SH  ^nc"  ol'Rognlalion 

(dlX  Only  Price  Sliding  Proce.s.se.s  will 
•msure  that  orders  are  only  disiilayed  at 
mimissihle  prices  and  that  CHX  Only 
I  osl  Only  orders  are  now  eligible  for' 
piiU!  sliding,  the  jiroiio.sed  rules  will  he 

rim'n^’ro'''''?  of  Rule 

<>10((l)  of  Regulation  NMS  that  reiiuires 

‘>x,;l,ang,,.s  to  ,,.stal,li.sh.  niaintain.  an,r‘ 

(.11  loK.e  rules  that  re,|uire  memhers  to 

rna.sonahly  avoid  “hi hsphiving 

(inotationslhat  lock  or  cro.ss  any  ' 

protected  (luotalion  in  an  NMS  stock."'-  * 
Moreover,  the  automated  nature  of  the  ' 
C  IX  ()n ly  Price  Sliding  Proce.s.se.s  of  the  ! 
OHX  Only  order  type  is  "rea.sonahly  ’ 
(losigned  to  a.ssure  the  reconciliation  of  ( 
MMQ ‘V’'  tP'otations  in  any 

l’ro«i.ssc!,s  will  A 

<  S.sist  1  articipants  hy  ensuring  that 
onl'Y'S-  molmliiig  Po.st  (3nly  orders,  are  , 

displayed  at  ])ermi.s.sihle  prices,  the 
propo.sed  rule  is  rea.sonahly  designed  to 
prohibit  Its  memhers  from  ungaging  in  R 
;i  pdlturn  or  practice  of  displaying  (>' 

‘I'mtalionsthat  lock  or  cro.ss  any 
qnolalioninaNMS.stock.orof'  n, 

displaying  manual  iiuolations  that  lock  m 

(11  (.lo.ss  an  (]uotation  in  anv  NMS  slock  in 
di.s.semmate,l  pursuant  to  an  effective  |„ 

n.itional  market  .system  plan,  other  than  oi 
<l>.‘>play.ng  (luolalions  that  lock  or  cross  o 

any  protected  or  other,, notation  as  ,7, 
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'■-17(;i-K  242.(il(l((|). 
'■  '  17  Cl'  K  242.2(11. 
'■M7(;|'K  242.(il(l((|). 
'•■•Id. 


IKirmitted  hy  an  uxce,)tion  contained  in 
Its  lilies  established  jnirsuant  to 
'«  paragra,)!]  (,l](l )  of  this  .section."'- 
w  Similarly,  the  iirojio.sed  rules  will 
continue  to  c()m,)orl  with  the 
ruiiiiirements  under  Rule  201  Of 

Only  sell  short  orders,  as  w{>||  ;,s  d  iy 
Only. soli. 

7«PlaV(xlah(,y,HheNBBallhelimeihe 
'  •‘’-''•^•'‘a;<m-,l(,ri.s,,nl,,r,,,|.wh,,nlhe 

slmrl  sale  ,,rice  t(,.sl  restriction  under 
Rule  201  of  Regulation  SIR)  is  in  effect 
lor  a  covered  .security.  That  is  the 
rapricmg  of  short  sale  orders  to  follow 
!'a‘a„a.ses  in  the  NBB  will  not  adversely 
mi,)act  th(,  ability  of  the  ,)r(,,,(,,sed  rules 

o  misonahly  “prevent  the  execution  or 

dis])lay  of  a  short  sale  order  of  a  covered 
sei.urity  at  a  jnice  that  is  less  than  or 
iximil  to  the  current  national  best  hid  if 
the  ,,nce  of  that  covered  .security 

d(H;rea.se.shylo%  or  more  from  the 
(^oyered  security’s  closing  jirice  as 
‘‘‘^R^nnined  hy  the  li.sting  market  for  the 
(.overed  security  as  of  the  end  of  regular 
(lading  hours  on  the  jirior  day.”'-  ^ 

St^lf-na^ulatory  OrganiyMt ion's 
Slatonwni  on  Borden  on  Competition 

I  He  Exchange  does  believe  that  the 
propo.sed  rule  change  will  have  an 
mipacl  on  comjieiiiion.  However,  the 
Exchange  does  not  believe  that  the 
propo.s(,d  rule  change  will  im,K),se  a 
miKlen  on  comjietiiion  that  is 
‘.'"necessary  or  iiiaiijirojiriate  in 
hirlherance  of  the  piirjjo.ses  of  the  7\c|. 

o  the  contrary,  the  amended  CHX  Only 
order  tyj),,  and  the  jn'ojjosi,,!  CHX  Only' 

•  ri(;e  Sliding  Proce.s.se.s  should  act  as  a 
posiliye  force  for  comiietilion  by 
providing  an  alternative  to  othersimilar 

the'  BAri' «iioli  as 
the  BATS  Di.splay-Price  Sliding.”'- 

(:  Self-Begnlatory  Organmition 's 
Statement  on  Comments  on  the 
Proposed  Hide  Change  Received  From 
Memhers.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

HI.  Date  of  Effectivene.ss  of  (he 
Propo.sed  Rule  Change  and  Timing  for 
i>oinmis.sion  Action 

Because  the  j)ro,)osed  rule  change 
does  not;  (ij  Significantly  affect  the 
protection  of  investors  or  the  ,nihlic 
interest;  (n)  im,K).se  any  .signifi(;ant 

""  ^^‘>'niH,tition;  ami  (hi)  he,;,,!,,,, 
opoiative  ,)ri„r  to  .'10  days  from  the  date 
on  whi(;h  It  was  filed,  or  .su,;h  shorter 
time  as  the  (.onmiis.sion  may  designate 


'■"17(;FK  242.2(ll(|,)(i)(j) 
'■»  Id. 

‘■■'.S'ff;  U'^’X  Rul(>  1  l.!l(<i). 
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the  |)ro])()se(l  rule  change  lias  heconie 
elTective  ])ursuant  to  Section  19(1))(8)(A) 
ol  the  Act and  Rule  l‘)h-^(f)(()) 
thereunder.^ ' 

A  proposed  rule  change  filed 
pursuant  to  Rnle  l‘)l)-4(f)(())  under  the 
Act  normally  does  not  hecoine 
o])erative  for  30  days  after  the  date  of  its 
filing.  However,  Rule  lt)h^(f)(0) 
permits  the  Commission  to  designate  a 
shorter  time  if  such  action  is  consistent 
with  the  jirotection  of  investors  and  the 
public  interest.  The  Exchange  has  asked 
the  Commission  to  waive  the  3()-dav 
ojierative  delay  and  allow  the  propo.sed 
rule  change  to  he  ojierative  as  of  March 
22,  2013,  noting  that  doing  so  would 
allow  the  Exchange  to  (jinckly  offer 
Exchange  jiarticijiants  tlie  jirojiosed 
CHX  Only  order  tyjie  and  jirice  sliding 
functionality  while  ensuring  that  the 
Exchange’s  matching  system  has  been 
jirojierly  tested  to  ensure  a  smooth 
transition  to  the  modified  CHX  Only 
order  tyjie  and  Post  Only  order 
modifier.  The  Commission  believes  that 
waiving  the  30-day  ojierative  delay  is 
consistent  with  the  jirotection  of 
investors  and  the  jnihlic  interest.^  *  This 
waiver  will  allow  the  Exchange  to 
modify  this  order  tyjie  without  delav 
such  that  is  similar  to  an  order  tyjie 
offer(!d  by  other  another  exchange."’’ 
Therefore,  the  Commission  herehv 
waives  the  30-day  ojierative  delay  and 
designates  the  jirojiosal  ojierative  as  of 
March  22,  2013. 

At  any  time  within  00  days  of  the 
filing  of  the  jirojioscul  rule  change,  the 
Commi.ssion  summarily  may 
temjiorarily  susjiend  such  rule  change  if 
it  ajijiears  to  the  Commission  that  such 
action  is  nece.ssarv  or  ajijirojiriate  in  the 
jiuhlic  interest,  for  the  protection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  jinrjioses  of  the  Act. 

IV.  Solicitation  of  (kimments 

Interested  jiersons  are  invited  to 
snhmit  written  data,  views,  and 


U)  IL.S.C.  78s(l))(S)(A). 

''  17  (3''K  24().l!ll)-4(l')(()).  In  addition.  Rnln  lOl)- 
4(r)((i)  i'(!(|inn!.s  a  solt-rognlalorv  organization  to  givo 
till!  (loininission  \vrilli!n  notici;  ol  its  intont  to  iilo 
llu!  proposiid  rnli!  diango  at  l(!asl  fivo  Ijiisinoss  davs 
|)rior  to  Ilio  dale  of  tiling  of  llii!  propo.sod  rulo 
cliangc!.  or  .siicli  sliorlor  linu;  as  diwignatcsl  liv  IIk; 
(ionnnission.  'I'lu!  llxoliango  lias  salisllod  this 
roipiiromiMil. 

17  Cf'K  24().l<ll)-4(f)(()). 

17  Cf'R  24().1‘ll)-4(f)((i). 

Ror  pnrposos  only  of  waiving  Iho  SO-dav 
oporativo  dolav.  Iho  (ionnnission  has  considorod  Iho 
proposod  rido's  inipaci  on  olflcioncv.  coinpolilion. 
and  oaiiilal  formation.  .S’oo  l.l  U..S.(;.  7«i:(f). 

^■'■’'rho  (illX-Onlv  ordor.  as  modillod.  is  hasod 
upon  HAT.S  Y-Rxchango  Rulo  1 1.!)(g)(1)(C).  .Si.-o  t/Aso 
Kxchango  Act  Roloaso  No.  (>7().a7  (,\ugusl  14,  2012). 
77  RR  aOlOO  (August  20.  2012)  (.SR-HAT.S-2010- 
OS.I).  Tho  difforoncos  holwoon  Iho  jiroposod  rulo 
and  Iho  HATS  rulo  aro  discussod  in  Iho  R.xchango's 
proposod  rulo  ohango. 


arguments  cnncerning  the  furegning, 
including  whether  the  jirojinsed  rule 
change  is  ccinsistent  with  the  Act. 
Comments  may  he  snhmitted  liv  anv  of 
the  following  methods: 

Hhn.ironic  doniman Is 

•  Use  the  Commission's  Internet 
comment  form  (lift p://\\  i\  \v. sac. gov/ 
ri i los/si'o. shtnil) ;  or 

•  Send  an  email  to  rii/e- 
(:ominoiUs@s(;c.gov.  Please  include  File 
Nnmher  SR-CHX-2()13-()7  on  the 
suliject  line. 

Paper  Coininenis 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihv,  Secretary. 
Securities  and  Exchange  Commission. 
100  F  Street  NE.,  Washington,  DC 
20540-1000. 

All  suhmi.ssions  should  refer  to  File 
Numher  SR-CHX-2013-07.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  n.sed.  To  helji  the 
Commission  jiroce.ss  and  review  your 
comments  more  efficiently.  Jilease  use 
only  one  method.  The  Commission  will 
jio.st  all  comments  on  the  Commission’s 
Internet  Web  site  {hHp://\\’\v\v.se(:.g()v/ 
ralas/sro.shlial).  Cojiies  of  the 
snhmission.  all  suhseijnent 
amendments,  all  written  .statements 
with  resj)ect  to  the  j)roj)o.sed  rule 
change  that  are  filed  with  the 
(kmimission,  and  all  written 
comnmnications  relating  to  the 
j)roj)osed  rule  change  between  the 
Commission  and  any  jier.son,  other  than 
those  that  may  he  withheld  from  the 
j)uhlic  in  accordance  with  the 
jjrovisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  Commission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  j).m.  Cojiies  of  the 
filing  also  will  he  available  for 
insjjection  and  cojjying  at  the  j)rincij)al 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  Commission  does  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  jiuhliclv. 

All  submissions  should  refer  to  File 
Numher  SR-C.HX-2013-07  and  should 
he  submitted  on  or  before  Aj)ril  4,  2013. 


l-'or  the  Ceniinission.  by  the  IJivisioii  of 
'I’niding  and  Markets.  ])iir.suant  to  dehigaliMl 
authority.^'’ 

Kevin  M.  O’Neill. 

Dapiilv  Sccretarv. 

|RR  Ooc.  2(n:i-()."iK7H  Riled  :»-i:i-i:i;  K:4,'>  iim| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69083;  File  No.  SR-C2- 
2013-013] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 

Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  the  Regulation 
NMS  Plan  To  Address  Extraordinary 
Market  Volatility 

March  8.  2013. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19h-4  thereunder,- 
notic:e  is  herehv  given  that  on  March  7, 
2013,  C2  Qj)tions  Exchange. 
Incorj)orated  (“C2”  or  “Exchange”)  filed 
with  th(!  Securities  and  lixchange 
Commission  (“SEC”  or  “C.onnnission”) 
the  j)roj)osed  rnle  change  as  described 
in  Items  1  and  II  below,  which  Items 
hav(!  been  j)rej)ared  by  the  Exchange. 
The  Commission  is  j)nhlishing  this 
notice  to  .solicit  c:omments  on  the 
jH'ojJosed  rnle  change  from  interested 
j)er.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substanc:e  of 
the  Projjoseci  Rule  Change 

The  Exchange  j)rojK).ses  to  modifv  its 
rules  to  addre.ss  certain  oj)tion  order 
handling  procedures  and  quoting 
obligations  on  the  Exchange  after  the 
imjjlementation  of  the  market  wide 
equity  Plan  to  Address  Extraordinary 
Market  Volatility  (the  "Plan”). 

The  text  of  the  j)roj)osed  rule  change 
is  available  on  the  Exchange’s  Web  site 
[http://\\  \\’\v.c2ex(:h(inge.coii}/Legal/).  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purjjose  of,  and 
Statutory  Basis  for,  the  Projiosecl  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  jnirj)ose  of  and  basis  for 
the  j)roj)osed  rnle  change  and  di.sc.nssed 
any  comments  it  received  on  the 
j)roj)o.sed  rule  change.  The  text  of  these 


17  CRR  2()().:«)-:t(n)(12). 
'  II.,S.(:.  7«s(l))(l). 

-  17  CRR  24(l.l<)l)-4. 
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statements  may  he  examined  at  the 
j)laces  sj)eciri(!d  in  Itcnn  IV  Indow.  Tlie 
Kxchange  lias  jirejiared  summaries,  set 
fortli  in  sections  A.  15.  and  (!  hcilow.  of 
tlie  most  signihcant  aspects  of  such 
.statements. 

/\.  S(rll-lio^ul(itorv  ()r<>(inr/.at ion’s 
SlotoinonI  of  I  ho  Purposo  of.  and  I  ho 
Statutory  Basis  for.  tho  Proposod  Halo 
(ihanoo 

1.  Purpose 

The  Hxcliange  is  projiosing  to  u]Hlate 
Exchange  rules  to  correspond  with  the 
Plan.  Specifically,  the  Exchange  is 
proposing  to  make  proposed  changes  to 
Exchange  Rules  Rule  (i.K).  "Order  Types 
Defined.”  (i.11.  "Openings  (and 
sometimes  Closings)."  Rule  0.13. 
"(Inniilex  Order  Execution."  Rule  0.1.5, 
"Ohvious  Error  and  (litastrophic 
Iwrors."  Rule  0.18.  "HAL."  Rule  0.30. 
“Eciuity  Market  Plan  to  Address 
Extraordinary  Market  Volatility. ”  Rule 
8.5.  "Ohligations  of  Market-Makers. 

Rule  8.17.  "DPM  Ohligations."  and  Rule 
8.10.  "DPM  Participation  Entitlement.s." 
The  Exchange  helieves  these 
modifications  will  jirotect  investors 
hecanse  when  an  underlying  security  is 
in  a  limit  or  straddle  state  (colUictivelv 
referred  to  in  this  filing  as  a  "limit  up- 
limit  down  state"),  there  will  not  he  a 
ndiahle  price  for  the  siuairitv  to  .serve  as 
a  h(!nchmark  for  the  price  of  the  option. 
In  addition,  the  width  of  the  markets 
might  he  compromi.sed  and.  thus,  the 
(piality  of  execution  for  retail  cu.stomers. 
The  I’lan  is  more  fullv  ex])lain(!d  helow. 

In  an  attempt  to  address  extraordinary 
market  volatility  in  NM.S  Stock,  and.  in 
particular,  events  lik(;  tin;  scnen; 
volatility  on  May  (i.  2010.  the  Exchange, 
in  conjunction  with  the  other  national 
.securities  exchanges  and  the  Financial 
Indu.stry  Regulatory  Authority.  Inc. 
(collectively.  "Participants")  drafted  the 
Plan  pursuant  to  Rule  008  of  Regulation 
NMS  and  under  the  Scuairities  Exchange 
Act  of  1934  (the  "Act").*  3’he  Plan  is 
jnimarily  desigmul  to.  among  other 
things,  addniss  extraordinary  market 
volatility  in  NMS  stocks,  protect 
investors,  and  j)romote  fair  and  orderly 
markets.  The  Plan  j)rovides  for  market¬ 
wide  limit  up-limit  down  recpurements 
that  j)r(!vent  trad(!s  in  individual  NMS 
Stocks  from  occurring  outside  of 
sp(!cified  price  hands,  as  defimul  in 
Section  I(N)  of  the  Plan.  'I’hese 
recpurements  would  he  couphul  with 
trading  pauses,  as  defined  in  Section 
I(Y)  of  the  Plan,  to  accommodate  more 
fundamental  price;  moves  (as  o])|)o.sed  to 


'  .SVf?  .SiMiiinluis  l■A^:llan”(!  .Act  No.  (i4.')47 

(May  2.'>.  2011).  70  1-K  .11047  (luiU!  1 . 201 1 )  (Kile 
No.  4-0:il). 


erroneous  trades  or  monetary  gaps  of 
liepiiditv). 

The  Plan  was  filed  on  April  5,  2011 
hy  the;  Particijiants  for  ])nhlication  and 
comment.  '  The;  Participants  ri;(pi(;.sted 
the  (Commission  a|)prov(;  the  Plan  as  a 
one-year  |)ilot.  On  Mav  24.  2012.  the 
Participants  filed  an  amendment  to  the 
Plan  which  clarified,  among  other 
things,  the  calculation  of  the  reference 
price,  as  defined  in  Section  l('r)  of  tin; 
Plan,  potential  for  order  type 
exemption,  ami  the  (a'eation  of  an 
Advisory  (Committee.'’  On  May  31, 2012. 
the  (Commission  approved  the  Plan,  as 
amended,  on  a  one-year  jiilot  basis." 

Under  the  Plan.  Participants  are 
reipiired  to  adopt  certain  rules  in  order 
to  comply.  Sjiecifically,  Section  \'I  of 
the  Plan  .sets  forth  tlie  limit  uii-limit 
down  recpiirements  of  the  Plan,  ami  in 
particular,  that  all  trading  centers  in 
NMS  Stocks,  including  both  those 
ojierated  hy  the  Participants  and  those 
operateil  hy  memher  of  Participants, 
shall  establish,  maintain,  and  enforce 
written  i)olici(;s  and  proc(!diiri;.s  that  are 
reasonably  desigm;d  to  jnevent  trades  at 
prices  that  are  helow  the  lower  price; 
l)and  or  above  the  npi)(;r  price  hand  for 
an  NM.S  .Stock,  consist(;nt  with  the  iMan. 
Price;  Panels  will  he;  e;ale:idate;el  hy 
.Se;e;nritie;s  Infeirmatiem  l’re)e:e;sse)rs 
(".SIPs")  respeinsihle;  feir  e;e)n.se)lielatie)n  eif 
infe)rmatie)n  feir  an  NM.S  .SteieT  imrsiiiint 
te)  Rule;  (i()3(h)  eif  Re;gnlatie)n  NM.S  imele;r 
the;  Ae:t.  As  pre)])e).se;el,  ami  a|)])re)ve;el.  the; 
Plan  wendel  he;  im])le;me;nte;el.  as  a  eine; 
ye;;ir  ])ile)t  ])re)gram.  in  twe;  ])hase;s.' 

Phase;  1  wendel  he;e;e)me;  e;ffe;e:tive;  em  A])ril 
8  :mel  a])])ly  te;  Tier  I  NM.S  .SteieT  per 
Appenelix  A  e)f  the;  Plan,  ami  Phase;  11 
wendel  he;e:enne  e;ffee:tive;  six  me)nths 
Liter,  or  e;arlie;r  if  annenme:e;el  hv  the;  .SIPs 
30  elays  prie)r,  anel  wendel  api)ly  to  all 
NM.S  Ste)e:ks. 

I  lnele;r  the;  Plan,  when  enie  siele;  of  the; 
marke;t  feir  an  inelivielnal  .se;e:nrity  is 
outsiele  the;  applie:ahle;  ])rie:e  hanel,  the; 
.SIPs  will  he;  re;einire;el  te;  elis.seminate 
sne:h  Natiemal  15e;st  I5iel  eir  National  Best 
Offer  with  an  a])])re)pri<ite;  flag 
iele;ntifying  it  :is  mni-exeeaitahle;.  When 
the;  e)the;r  siele;  e)f  the;  marke;t  re;ae:he;s  the; 
:ipi)lie;ahle;  Prie;e;  Banel.  the;  market  lor  an 
inelivielnal  .seeairity  will  (;nte;r  a  limit 
state.  Traeling  for  that  se;ean'ity  will  exit 
the;  limit  state;  if,  within  15  .se;e:e)nels  eif 
e;nte;ring  the;  limit  state;,  iill  limit  state; 
epieitatieins  we;re;  e;xe;eaite;el  eir  eame.elleel. 
If  the;  marke;t  eleies  neit  e;xit  a  limit  stiite; 
within  15  .se;eanuls,  the;n  the;  ])rimarv 


'  hi. 

See  .S(((;urilii!S  iiiid  l';x(:liiin{;(?  ;\(:l  KcIinisi?  Nii. 
(i7(i!n  (Miiv  :ii.  21)12).  77  I  K  :i:i4!m  (juiK!  ei.  2012) 
(File  N(1.  4-1131). 

.S(!(:uriti(!s  iiiul  l'A(:lian{>i!  Acl  Kclnasd  N(j. 
(i7e)!n  (May  31. 2(112)  77  I'K  334!m  ()imh(  (1.  2012). 
^  hi. 


listing  exchange;  will  deadare;  a  five- 
ininnte;  trading  pause,  which  will  he; 
applicable;  to  all  markets  trading  the; 
s(;(airity. 

'riioiigh  the;  Plan  is  primarily  (le;sigm;(l 
for  eainity  mark(;ts,  the;  Exchange; 
he;lie;v(;s  it  will,  indirectly.  i)()te;ntially 
iinjiact  the  ojitions  markets  as  we;ll. 

Tims,  as  slateal  above;,  the;  Exchange  is 
jiroposing  to  amend  its  rules  to  ensure 
the  o])tie)ii  mark(;ts  are  not  harmed  as  a 
result  of  the;  Plan’s  imjilementation.  As 
such,  the;  Exchange;  is  projiosing  to 
amend  viirions  rules  to  re;fl(;ct  such 
chang(;s.  The  Exchange;  h(;li(;ve;s  such 
e:hang(;s  will  jirotect  jiarticijiants.  the; 
Exchange  anel  investors  in  ge;m;ral. 

First,  the  Exchange  is  jirojiosing  to 
add  Rule;  (i.39  to  codify  the;  changes 
throughout  the;  Exchange's  rule;s.  The 
Exchange  is  jirojiosing  to  add  the;  title;  to 
“Eejuitv  Marke;t  Plan  to  Addreiss 
Extraordinary  Market  Volatility”  and 
add  text.  Rule;  ().39  will  define  the  Plan 
as  it  ajijilies  to  the;  Exchange.  In 
addition,  the;  jirojiosed  rule;  chiinge  will 
descrihe  the;  lociition  of  the;  other  rule; 
change;s  associated  with  the;  Plan.  In 
e;sse;ne:e;,  the;  jirojiosed  chang(;s  to  Rule; 
(i.39  will  .serve  as  a  roadmaj)  for  the; 
I'ixchange's  unive;rsal  changes  dm;  to  the; 
ini])l(;me;ntation  of  the;  Plan.  The 
jirojio.sed  rule  changes  will  li.st  changes 
to  Exchange;  order  ty])(;s.  ()rele;r  handling, 
ohvious  (;rr()r,  and  m;irke;t-mak(;r 
(juoting  ohligations  that  the;  I'Nchange;  is 
jirojiosing  to  make  in  connection  with 
the;  imjile;m(;nlati(in  of  the;  Plan.  The.se 
rule;  change;s  are;  more;  thoroughly 
(le;,s(:rih(;el  in  various  se;cti(ins  of  the 
Exchange;  Rule;h(i(ik.  hut  having  one; 
jilace;  r(;f(;r(;ncing  all  rules  a.sseiciated 
with  the  Plan  will  serve;  to  he;tte;r  jir(it(;ct 
inv(;st(irs  hy  making  the;  other  rule;s 
e;asily  located.  The  Exchange;  he;li(;ves 
the;  jirojiosed  changes  to  Ride  (i.39  will 
descrihe;  to  Trading  Pe;rmit  Holders 
("TPHs”),  and  (ith(;r  jiarticijiants,  where 
to  find  the;  change;s  associated  with  the; 
Plan  and  will,  thus,  attemjit  to  maintain 
a  more;  (ir(le;rly  market. 

Next,  the  Exchange;  is  jirojiosing  to 
modify  its  ojiening  jirocednres  under 
Rule  (i.l  1,  "Qjienings  (and  sometimes 
Closings)."  The;  Exchange;  is  jirojiosing 
to  add  an  Interjiretation  and  Policy  .03 
to  clarify  that  if  the  underlying  security 
for  a  class  of  ojitions  enters  into  a  limit 
uji-limit  down  state  when  the;  class 
m(ive;s  to  ojiening  rotation,  any  market 
orders  entered  that  trading  day  currently 
ojiening,  jirior  to  the;  (iji(;ning  of  that 
class,  will  he;  cancelled.  The;  Exchange 
h(;li(;ves  this  change;  is  consistent  with 
cancelling  market  (ir(l(;rs  in  general 
during  a  limit  uji-liinit  down  jieriod  as 
(l(;scrih(;(l  in  more;  detail  helow.  The 
Exchange;  furth(;r  heli(;ve;s  this  jireiji(ise;(l 
change  will  helji  the  Exchange  to 
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protect  its  TFlls  from  executing  ske\v()(l 
orders  during  limit  n])-limit  down 
|)(!riods. 

Next,  the  Exchange  is  proj)osing  to 
modify  Exchange  Rule  (i.lH,  ‘‘HAL.” 
i'ixchange  Ride  ().18  cnrrentlv  governs 
the  operation  of  HAL.  a  feature  within 
the  System  that  provides  automated 
order  liandling  in  designated  classes 
trading  on  the  System  for  (inalifving 
orders  that  are  not  automatically 
executed  by  the  System.  I’he  Exchange 
determines  the  eligible  order  size, 
eligible  order  types,  eligible  origin  code 
(i.e.  jnihlic  customer  orders,  non- 
Market-Maker  broker-dealer  orders  and 
Market-Maker  broker-dealer  orders),  and 
classes  in  which  HAL  is  activated.** 
When  the  Exchange  receives  a 
(inalifving  order  that  is  marketable 
against  the  National  Best  Bid  or  Offer 
(“NBBO”)  and/or  the  Exchange’s  best 
bid  or  oiler  (‘‘BBC)”),*'  HAL 
electronically  ex])Oses  the  ordcir  at  the 
NBBO  price  to  allow  Market-Makers 
a|)]Jointed  in  that  class,  as  well  as  all 
'rPHs  acting  as  agent  for  orders,  at  the 
to])  of  the  Exchange’s  book  in  the 
relevant  series  (or  all  TBHs  if  allowed  bv 
the  Exchange)  ' '  to  ste|>up  to  the  NBB() 
jirice. 

Because  the  underlying  secnritv  of  the 
ojition  in  HAL  affects  the  pricing  of  the 
eventually  executed  order,  the  Exchange 
is  i)ro]K)sing  to  make  changes  to  Ride 
(i.l8  to  rellect  the  implementation  of  the 
Rian.  More  s|)ecifically,  the  Exchange  is 
jiroposing  to  amend  Rule  (i.18  to  modify 
the  behavior  of  HAL  of  a  market  order 
while  the  underlying  security  of  the 
option  is  in  a  limit  np-limit  down  state. 
If  an  underlying  security  shall  enter  a 
limit  state  while  a  HAL  of  a  market 
order  is  in  process,  the  auction  will  end 
early,  upon  the  entering  of  the  state,  and 
any  unexecuted  portion  of  a  market 
order  shall  be  cancelled.  The  Exchange 
believes  the  pro])osed  rule  changes  will 
best  protect  the  TRH  by  ensuring  it  does 
not  receive  an  executed  order  with  an 
unanticipated  jirice  due  to  the  change  in 
the  underlying  security.  In  addition,  by 
ending  the  auction  early,  the  Exchange 
is  ])roviding  a  better  chance  for  the  TRH 
to  get  its  order  executed  as  it  is  in  the 
TRH’s  interest  for  an  earlier  execution 
versus  a  later  one. 


“Ruli!  (i.18. 

''MAI.  will  not  oloclroiiically  (!X|)()S(i  llio  (irdur  if 
till!  l';x(:him}>(!'s  (itiolalion  conlains  rc.xtiiif;  ordars 
and  doas  iiol  contain  siiiriciant  Mai  kal-Makar 
(|n()tation  intaiasl  In  .salislv  tha  (Mitiri!  ordcir. 

'"'I'lia  duration  ol  tha  axposura  ptniod  may  not 
axcaad  ona  sacond.  Rida  (i.l8((:)  dascrihas  tha 
inannar  in  which  an  axposad  order  is  allocatad 
nndar  11A1„  and  Rula  (i. 18(d)  lisls  lha 
circinnslancas  in  which  an  axposura  jiariod  would 
tarininala  aarly. 

1 1 


Next,  the  Exchange  is  ])roposing  to 
modify  how  an  electronic  complex 
order  re(|uest  for  resiionses  ("RFR”) 
auction  (“C.OA”)  will  operate  while  the 
underlying  .secnritv  of  at  least  one  of  the 
oiitions  has  entered  a  limit  state. 
Exchange  Rule  8.18(c)  currently 
describes  the  general  (X)A  process. 
(Generally,  on  a  class-by-class  basis,  the 
Exchange  may  activate  (X)A,  which  is  a 
])roce.ss  by  which  eligible  comjilex 
orders  are  given  an  opiiortimity  for 
ju  ice  imjtrovement  before  being  liooked 
in  the  electronic  complex  order  book 
(‘‘CX)B”)  or  once  on  a  RAR  workstation. 
On  receijit  of  a  ('X)A-eligible  order  and 
reijuest  from  a  TRH  rejiresenting  the 
order  that  it  be  (X)A’d,  the  Exchange 
will  send  an  RFR  message  to  all  TRHs 
who  have  elected  to  receive  RI'R 
mes.sages. '■*  Each  Market-Maker  with  an 
aj)|)ointment  in  the  relevant  option  cla.ss 
and  each  TRH  acting  as  agent  for  orders 
resting  at  the  toj)  of  the  (X)B  in  the 
relevant  ojitions  series  may  then  submit 
resjtonses  to  the  Rb’R  message  during 
the  Resjion.se  Time  Interval."  The 
Exchange  is  jtrojiosing  to  add  to  the 
CX)A  rule  that  if,  during  (’X)A,  the 
underlying  .security  of  a  market  order 
enters  a  limit  uji-limit  down  state,  the 
(X)A  will  end  iijion  the  entering  of  that 
state  and  the  remaining  jiortion  of  the 
order  will  cancel. 

Next,  the  Exchange  is  jiroiiosing  to 
amend  Exchange  Ride  8.15  relating  to 
the  nullification  and  adjustment  of 
ojitions  transactions.  Under  the  current 
rule,  an  (Ibvious  Rricing  Error  occurs 
when  the  execution  jirice  of  an 
electronic,  tran.saction  is  above  or  below 
the  Theoretical  Price  for  the  series  by  a 
sjjecified  amount.  For  jmrjjose  of  the 
rule,  the  ‘‘Theoretical  Price”  of  an 
ojdion  series  is  currently  defined,  for 
series  traded  on  at  least  one  other 
ojjtions  exchange,  as  the  last  national 


'-All  ulifiililu  coiuplux  order,  relerrod  to  in  Rule 
(i.Ki  as  a  "(X)A-eli}iil)le  order."  means  a  complex 
order  that,  as  determined  liv  the  Kxchanee  on  a 
class-hv-cla.ss  basis,  is  elij>il)le  lor  a  (X)A 
considering  the  order's  marketahilit  v  (delined  as  a 
numher  of  ticks  awav  from  the  current  market),  size, 
complex  order  type  and  complex  order  ori<>in  type 
(i.e.  non-hroker-dealer  public  customer,  broker- 
dealers  that  are  not  .Market-.Makers  or  specialists  on 
an  options  exchange,  and/or  Market-Makers  or 
specialists  on  an  o|)tions  exchange).  All 
determinations  by  the  lixchange  on  COA-eligihle 
order  parameters  are  announced  to  Trading  I’ermit 
Holders  by  Regulatory  (arcular.  .See  Rule 
().18(c)(f  )(ll)  and  Interpretation  and  Policy  .01  to 
Rule  (i.18. 

'■'.See  Rule  ().l8(c){:t)(l}).  The  RPR  message  will 
identify  the  comiionent  .series,  the  size  of  t)ie  ('.(), -X- 
eligihle  order  and  any  contingencies,  hut  will  not 
identify  the  side  of  the  market. 

".See  Rule  (>.  18(c)(:i).  A  "Respon.se  Time 
Inleryal"  means  the  period  of  lime  during  whicli 
responses  to  the  RPR  may  he  entered,  the  length  of 
wliicli  is  determined  by  the  Pxchange  on  a  class- 
liy-class  basis  hut  may  not  exceed  tliree  seconds. 

.See  Rule  (i.l8(c)(:t)(Hi. 


bo.st  bill  ju'ico  with  ro.sjmct  to  on 
orrouoou.s  soil  transaction  and  tho  last 
national  host  offer  jirico  with  rosjioct  to 
an  orronoous  buy  transaction,  just  jnior 
to  tho  trade.  If  there  are  no  (juotes  for 
coinjiarison,  designated  helj)  desk 
jier.sonnel  will  determine  the 
Theoretical  Price. 

Because  the  theoretical  jjrice  may  be 
unreliable  due  to  the  underlying 
.secnritv  entering  a  limit  stale,  the 
Exchange  is  jirojiosing  to  amend  the 
Exchange  obvious  error  rules  to  jirovide 
that  the  Exchange  may  not  nullify  or 
adjust  trades  when  the  underlying 
secnritv  is  in  a  limit  uj)-limit  down 
.state.  The  Exchange  is  akso  |jro|)o.sing  to 
add  language  siiecifying  that 
transactions  in  ojitions  that  overlay  a 
.security  that  is  in  a  limit  state  may, 
however,  be  reviewed  on  an  Exchange 
motion.  The  Exchange  is  also  jirojfosing 
to  add  language  to  sjjecify  that  this 
jirovision  will  be  on  a  one  year  jiilot 
Iftisis  to  coincide  with  the  Plan.  The 
Exchange  will  jirovide  the  Commission 
with  data  and  analysis  during  the 
duration  of  this  jiilot  as  retjuested."*  The 
Exchange  believes  this  will  be.st  jirotect 
the  market  because  it  allows  limit  orders 
to  be  executed  on  the  Exchange  while 
the  underlying  .securities  are  in  limit 
stales  regardless  of  the  calculated 
theoretical  jirice. 

In  addition,  the  Exchange  believes  the 
jirojKised  rule  change  would  jirotect 
against  TRHs  getting  a  jiotential  .second 
look  at  transactions  that  hajiiiened 
during  limit  states  that  could  be  unfair 
to  other  iiarticijfant.s.  The  jfrojio.sed  rule 
change  would  encourage  added 
lifjuidity  on  the  Exchange  as  the 
|)roj)o.sed  changes  would  helj)  to  ensure 
that  limit  orders  that  are  filled  during  a 
limit  ujj-limit  down  state  would  have 
certainty  of  execution.  By  allowing  the 
Exchange  to  continue  to  review  such 
transactions  on  their  own  motion,  the 
Exchange  is  further  atlemjfting  to 
jirotect  investors  and  maintain  an 
orderlv  market.  The  Exchange  believes 
that  the  combination  of  encouraging 
TRHs  to  |)artici]jate  on  the  market  and 
allowing  a  safeguard  to  erroneous  trades 
will  jirovide  the  be.st  solution  during  the 
l)ilot  of  the  Plan. 

Next,  the  Exchange  is  jirojfosing  to 
modify  Rule  8.10  and  8.18  and,  more 
sjiecificallv.  how  certain  Exchange  order 
ty|)e,s  will  be  handled  while  the 
imderlving  secnritv  of  such  orders 
enters  into  a  limit  ujf-limit  down  state. 
The  jn'ojjo.sed  rule  change  will,  among 


' '  S(‘(!  Px(:hiin<>(!  Rule  (i.  l.')(ii)(3)(H). 

"’Piiiiilly.  as  an  adniinislratiya  tliaiiftn.  Ihi! 
Px(:lian<>i!  is  propiising  In  nliininati!  a  snntnnci! 
rnfnrrin^  to  an  Intnrprotation  and  Policy  (.08)  that 
no  longer  exists.  Tlie  |)i'oposed  provision  will  he  the 
new  Interpretation  and  Policy  (.08)  to  Ride  (i.f  .S. 
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other  things,  addniss  how  market 
orders, '7  market-on-clo.se.'“  stop 
orders,”'  and  .slock  option  orders-"  will 
liinction  on  the  Exchange  n])on  the 
implementation  ol  the  Plan.  More 
specifically,  the  Exchange  is  proposing 
to  add  language  to  clarify  that:  (a) 

Market  ordms  will  he  returned  during 
limit  up-limit  down  states,  (h)  market- 
on-clo.se  orders  will  not  he  elected  if  the 
underlying  .security  is  in  a  limit  np-limit 
down  .state,  (c)  stop  orders  will  he  hidd 
while  the  underlying  security  is  in  a 
limit  up-limit  down  state,  and  (d)  stock- 
option  orders  will  only  execute  if  the 
calculated  stock  price  is  within  the 
|)(!rmi.ssihle  Price  Bands.-'  In  addition, 
during  a  limit  up-limit  down  .state,  if  a 
message  is  sent  to  rniihu-e  a  limit  order 
with  a  market  order,  the  resting  limit 
order  will  Im;  canceihul  and  the  re])laced 
market  order  will  also  he  cancelled. 

When  a  stock  is  in  a  limit  or  straddle 
state,  while  oj)tions  trading  will 
continue,  there  will  not  he  a  reliable 
pric(;  for  a  security  to  s(;rv(;  as  a 
henchmark  for  the  price  of  the  option. 

In  addition,  without  a  reliable 
underlying  stock  price,  tlnne  is  an 
enhanced  risk  of  errors  and  impropm' 
executions.  With  these  concerns  in 
mind,  the  l^xchange  Indieves  that  adding 
a  level  of  c(?rtainty  for  I’Plls  will 
encourage  participation  on  the 
Exchange  whilst  the  underlying 
securities  are  in  limit  up-limil  down 
states,  rhus.  the  Exchange  believes 
handling  these  ccii  lain  orders  in  this 
way  will  best  protect  the  investf)r  after 
the  imj)lementation  of  the  Plan  hv  not 
allowing  execution  at  unreasonable 
|)rices  due  to  the  shift  in  the  stock 
prices. 

Finally,  the  Exchangi;  is  jiroposing  to 
eliminate  all  market  maker  obligations 
for  oj)tions  in  which  the  imderiving 
security  is  in  a  limit  state  while  the 
underlying  security  in  is  in  the  limit  up- 
limit  down  state.  Currently.  Exchange 

'■  .Scf?  Kxc:lian5>(!  Rule  (i.  U)  w  liicli  (l(!riii(!s  a  inarkat 
oi'ftar  as  "an  (irdi^r  to  tmv  or  sott  a  slatoct  niiiiil)or 
ol  options  i:ontra(;ts  at  tlu!  iK'st  prict^  availalilo  at  tlio 
tiliu!  ot(t\(M:otioii." 

.Sec  K\(;liaii"(!  Kule  (>.  lll((:)(:')  wliich  didinos  a 
inark(!t-on-(:los(‘  ordor  dosi”nation  as  an  ordiir  "to 
Im‘  oxocutod  as  closer  as  possil)lo  to  tlio  closing  l)(!li. 
or  during  tin;  closing  rotation,  and  sliould  l»!  lutar 
to  or  at  tlio  closing  prico  tor  tlio  particular  sorios  ot 
option  contracts. 

''*.S'oo  I'ixcliango  Kiilo  li.  lt)(c|(;t)  ivliicli  dolinos  a 
stop  ordor  contingoncy  to  an  ordor  as  ono  tliat  "to 
Iniv  or  soil  wluni  tlio  niarkot  tor  a  particniar  option 
contract  nraclios  a  spocitiiul  prico  on  tlio  I'Acliangi!." 

-".Sec  I'Acliango  Knio  li.  I.'<(a)(2)  wliicli  dotinos  a 
sl(H:k-oplion  ordor  as  "an  ordiT  to  liiiv  or  soli  a 
stalod  niinilior  ot  units  ot  an  iindorlving  .stock  or  a 
socuritv  convorlililo  into  tlio  iindorlving  slock  *  *  * 
coiiplod  witli  tlio  purcliaso  or  salo  ot  options 
i:onlracl(s)  on  tlio  op|iosito  sido  ot  tlio  niarkot." 

-'  It  tlio  calcuialod  prico  ot  a  stock-option  ordor 
is  not  williin  tlio  porniissililo  I’rico  Hands,  the  stock- 
option  ordor  will  bo  roiitod  tor  nianual  handling. 


Rules  8. .5  and  8.17  impose  certiiin 
obligations  on  Market-Miikers  and 
DPMs.  r(!sp(!ctively.  including 
obligations  to  provide!  continuous 
(|uoles  as  follows: -- 

•  Rule  8. .5  re(|uires  th.it  Miuket- 
Miikers  provide  it  continuous  two-sided 
lUiirket  in  (iO'Xi  of  the  non-itdjusted 
option  series  of  the  Marktit-Miiker’s 
iippointed  class  that  have  it  time  to 
ex|)iralion  of  less  than  nine  months: 

•  Rule  8.17(a)(1)  nuiuires  DPMs  to 
provide  continuous  (pioles  in  iit  least 
the  ki.sser  of  t)9‘X>  or  1()()7<>  minus  one 
call-])ut  pair-  '  of  the  non-adjusted 
option  .series  of  each  class  allocated  to 
it. 

Exchange  Rule  8.1  U  provides  that 
DPMs  generallv  will  receive!  the 
parlicipatiem  enlitleiiuents  in  their 
assigneel  clas.sets  when  eiueiting  at  the 
bei.st  prie:e  if  they  satisfy  their  eibligatieuis 
anel  either  e:onelitie)ns  set  forth  in  the 
ruhis.  .Spe:e;ifie;ally,  Rule  8.19  provieles 
that  the  DPM  ])artie;ii)atie)n  entitlement 
will  be!  when  theiie  is  eine  Market- 
Maker  aksei  ejiieiting  at  the  benst  jirieie  ein 
the!  Exchange  anel  4{)%  when  there!  are 
twei  Market -Milkers  al.sei  eiueiting  at  the 
best  i)rie:e!  ein  the  Exe:himge!.-' 

Be!e:ause!  prie;e!s  m<ty  be  skeweiel  elite  tei 
the  unelerlying  seeiurity  being  in  a  limit 
u]i-limit  eleiwn  state,  the  l']xe;hange  is 
pro]ieising  to  eliminate  iill  Miirket-Makeir 
t]uoting  obligations  in  series  of  ei]ition.s 
Ihiit  the  unelerlying  .se!e:urity  is  e:urre!ntly 
in  a  limit  up-limit  eleiwn  state.  Beie.iiuse 
eif  the  elire!e;t  reihitieinshi ji  beitweem  <in 
eijitieins  prie;e  anel  the  prie;e  eif  the 
asseie:iate!el  unelerlying  security,  thei 
Exe:hange  beilieves  eliminating  till 
Markeit-Maker  eihligiitieins  in  e:einnee:tiein 
with  the  im]ile!mentatiein  of  the  Plan  is 
the  mei.st  e!ffe!e;tive!  way  tei  ensure  the 
eiptieins  markets  will  neit  be! 
e:ompromise!el.  Be!e:ause  a  biel  eir  eiffeir  eif 
an  unelerlying  se!e:urity  may  mil  be 
e!xt!cutable  elite  tei  a  limit  eir  straelelle 
state,  the  ability  tei  heielge  the  purchase 
eir  .sale  of  an  ei])tiein  mav  neit  he  peissihle 
eir.  in  the  least,  is  at  risk.  Beie;;iuse  of  this 
reiasein.  the  Exe:hange!  is  antici])ating  thiit 

--  For  purp(i.s(!s  ol  Rules  a..'i(u)(  I).  and  8. 1  7(a)(  1). 
"continuous"  moans  *lll'!>i  ol  tlio  liino.  H  a  toclinical 
lailui'o  ot  liniitalion  ol  tlio  .Svstimi  prin'onls  a 
Markol-Makor  IVoni  maintaining  tinioly  and 
acciirato  (|uol(!s  in  a  sorios.  tlii!  duration  ol  such 
lailuro  will  not  In;  includml  in  tlio ‘lll'/'ii 
di;t(;rniinalion. 

-  ‘  .S'oo  Ruli!  K.  1 7(a)(  t )  which  dolinos  a  "call-u|) 
pair"  as  "oiuicall  and  oiu!  pul  that  cover  tin;  same! 
undoriving  instrumoni  and  havi;  th(!  same; 
expiration  daliianil  oxoreaso  priea!." 

-••'rhi!  participation  onlillomemis  ol  Dl’Ms  are 
liasinl  on  llu;  nimihor  ol  i:onlracls  rmnaining  alter 
all  puhlic  cusloiiua'  orders  in  tlio  hook  at  tlio  host 
prico  on  till!  Kxcliangi!  have  boon  .salisliod. 
Additionallv.  a  l)l*M  mav  not  lx;  allocated  a  total 
(|uantilv  greater  Ilian  tlio  (|uanlitv  lor  whii:h  the 
DI’M  is  (|uoting  at  the  best  prico.  .S'oo  Rules 
K.l<l(b)(l)(H)and  (C). 


Exe:himge!  Market-Makers  will  he  fiiri:etl 
tei  chitnge  hehavieirs.  In  iielelitiein,  the 
Ext:himge!  helieveis  either  eiptieins  markeits 
will  be!  implenuenting  similar  e:lumge!s. 

In  <m  e!ffeirt  lei  preiteie;!  the!  inveisturs  in 
the!  eiptieins  nuirket  while  the  uneierlving 
,se!e:urily  is  in  ei  limit  u]i-limit  eleiwn 
.sliite!,  the!  Exe:h;mge!  be!lie!ve!s  I  bill 
eliminating  ejueiting  eibligatieins  is  the! 
meire!  effeuitive  way  feir  this  preite!e:liein. 

The!  Exe:hange.  heiweveir.  is  ]ireipei.sing 
that  Market-Makers  may  still  re!e:e!ive 
partie:ipatiein  emlitlememts  pursuant  tei 
the!  ]ireipeise!el  rulers  in  all  sea  ies  in  their 
iissigneul  e:la.sses  in  which  tluyv  iire 
eiueiting,  even  in  .seiries  in  whie:h  they  are 
neit  re!e|uire!el  tei  iireivide  e:eintinueius 
ele!e:treinie:  eiueiteis  imeleir  the  Exe:hange 
Rules.  Market-Ma  kors  nlroculv 
parlie:ijiatiein  entitlements  in  seirieis  thev 
are  neit  re!(|uire!el  tei  epteite.  For  example, 
a  DPM  is  t:urrently  reieiuireel  tei  preiviele 
e:eintinueius  (]ueite!s  in  at  leiast  99%  eif  the 
nein-aeljusteel  eiptiein  series  eir  100%  eif 
the  nein-aeljusteel  serieis  minus  eine  e:all- 
jiut  piiir  eif  eiach  eiptiein  cla.ss  alleicateel 
tei  it  fell-  90%  eif  the  traeling  elay.^">  If  the 
DPM  ele!e:ts  tei  epieite  in  100')()  eif  the  nein- 
aeljusteiel  .series  in  an  eijitiein  e.lass 
cilleit:ate!el  tei  it.  it  will  re!e:e!ive!  a 
|iartie:i]iiitiein  emtitlemient  in  till  eif  theise 
series  whem  eiueiting  .it  the!  be!st  prie;e!, 
ine:hieling  the  1‘!^)  eif  the  series  in  which 
it  is  neit  reieiuireiel  tei  eiueite  in.  Thus, 
iineler  the  preipeiseel  rule  e;h:mge!.  the! 
nuirket  weiulel  e;eintinue!  tei  fune:tiein  as  it 
eleies  neiw.  'I’lie  Exe;hange!  helieveis  this 
hemefit  is  appreipriitte.  as  it  ineientivizes 
Market-Makers  tei  eiueite  in  as  many 
serieis  as  peissihle  in  their  appeiinteel 
e:hisseis.  even  thei.se  serieis  in  whie:h  the 
Rules  elei  neit  reieiuirei  them  tei 
e:eintimiously  eiueite.  'rhus,  under  the 
preipei.seiel  rule  t:hange,  the  market  weiulel 
e:eintinue  tei  fune:titin  as  it  eleies  nciw  with 
respect  tei  heiw  entitlements  are 
alleie:ateel  tei  Market-Makeirs.  'Fhe 
Exchange  believes  this  beinefit  is 
appreipriitte,  as  it  ineientivizes  Market- 
Makers  tei  eiueite  in  as  many  serieis  as 
peissihle  in  their  appeiinteel  chesses,  even 
thei.sei  serieis  in  whieih  the  unelerlying 
see:urily  has  enteireel  intei  a  limit  up-limit 
eleiwn  state.  The  Exe:hange  is  attempting 
to  betteir  eneieiurage  Market-Makeirs  to 
epieite!  theiugh  they  will  not  he  eibligateel 
tei.  If  thev  elei  e.heieise  tei  eiueite,  the 
Exeilumge  helieveis  thev  sheiulel  be 
eintitleiel  tei  reieieive  the  Entitlement  feir 
sue;h  eiueiting  as  appreipriate. 

The  lixeihange  beilieveis  the 
e.eimiiiiuition  eif  these  meielifieiatieins  will 
preite!e:t  investeirs  bee:ause  whein  an 
unelerlying  seicurity  is  in  a  limit  eir 
straelelle!  state:,  theirei  will  not  be:  a 
reiliitble  price!  feir  the:  see:urity  to  serve  as 
<1  beneiluuark  feir  the  price  eif  the  eiptiein. 

S(’c  Rule;  a.  17(a). 


In  addition,  tho  width  of  tlu;  markots 
mif>ht  ho  ('.oin])roniisod  and,  tluis,  tho 
(jiiality  of  oxoontion  for  rotail  cn.stoinors. 

At  tho  .saino  tiino,  tlio  Hxchango  holiovos 
tho  i)roposod  rnlo  ohango  will  croato 
moro  oortainty  on  tlu;  oi)tions  markots 
onconraging  inoro  invostors  to 
j)arti(;ii)ato  (Ujspito  tho  changos 
assooiatod  with  tin;  Plan. 

2.  Statutory  Ifasis 

'I’ho  Exchango  hidiovos  tho  proposod 
rnlo  chango  is  consistont  with  tho 
Soonritios  Exchango  Act  oi  1934  (tho 
“Act”)  and  tho  rnlos  and  rognlations 
thonuindor  apjjlicahlo  to  tho  Ext.hango 
and,  in  particnlar,  tho  rociniromonts  ol 
Soction  (j(h]  of  tin;  Act.-'*  SpiH:iti(.ally, 
th(!  Exchango  holiovos  tho  proi)osod  rnlo 
chango  is  (;onsistont  with  tho  Soc.tion 
riupiiroinonts  that  tho  rnlos  oi 
an  oxchango  ho  dosignod  to  provont 
frandidont  and  manipnlativo  acts  and 
practices,  to  proinoto  jnst  and  oqnitablo 
principles  of  trade,  to  foster  coo]X!ration 
and  c:oordination  with  ])(5rsons  engaged 
in  rognlating,  clearing,  .settling, 

IM'ocossing  information  with  nxspoct  to, 
and  facilitation  transactions  in 
.soenritios,  to  remove  imi)iulimonts  to 
and  i)orfoct  the  mochani.sm  of  a  free  and 
open  market  and  a  national  market 
.system,  and,  in  general,  to  protect 
investors  and  tho  i)nhlic  interest. 
Additionally,  tho  Exchango  holiovos  the 
proposod  rnlo  chango  is  consistont  with 
tho  Soction  (i(h)(5)““  rociniromont  that 
tho  rnlos  of  an  oxchango  not  ho  designed 
to  permit  unfair  discaimination  hotwoon 
customers,  i.ssuors,  brokers,  or  dealers. 

In  particnlar,  tho  Excdiango  holiovos 
the  jiroposod  changos  will  ho  in 
accordance  with  tho  Act  as  they  are 
merely  intended  to  ensure  the  options 
markets  will  continue  to  remain  jnst  and 
ocinitahlo  with  the  implementation  of 
tho  Plan  which  is  intended  to  rodneo  the 
negative  impacts  of  a  sudden, 
nnanticii)ated  pric:e  movement  in  NMS 
.stocks.  The  propeisod  rnle  changos 
wonld  jn’ornoto  this  intention  in  tho 
options  markets  while  piotec.ting 
investors  iiarticii)ating  there.  In 
addition,  similar  rnle  changos  will  ho 
adopted  by  other  markots  in  tho  national 
market  .system  in  a  coordinated  manner 
promoting  tho  public  interest.  (,iOc\ting 
a  moro  orderly  market  will  promote  jnst 
and  ocpiitahlo  princii)los  of  trade  by 
allowing  invostors  to  fool  immi  soenn;  m 
their  parlicijnition  in  tho  national 
market  system  after  tho  implementation 
of  tho  Plan. 
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B.  Sf^}l-B(^^iBatoiy  Or;^(iniz(ition's 
St(it(^nwnt  on  Burden  on  Competition 

C2  does  not  holiovo  that  tho  propostul 
rule  chango  will  imi)oso  any  hnrdon  on 
comi)otilion  that  is  not  noc:o.ssary  or 
appropriato  in  furtherance  of  tho 
|)nr|)oso.s  ol  tho  Act.  Spocifi(.<dly,  tin. 
Exchango  Ixiliovos  tho  proposod  changos 
will  not  impose  any  hnrdon  on 
intramarkot  competition  hocanso  it 
api)lio.s  to  all  TPl  fs  ocinally.  The 
Exchango  does  not  holiovo  the  proposed 
changes  will  imi)o.se  any  burden  on 
intormarket  com])i!tition  as  tho  (.hangos 
are  mondy  being  nnulo  to  ])rotoct 
investors  with  tho  implementation  oi 
the  Plan.  In  addition,  tho  jnopo.so 
changes  will  provide  certainty  of 
treatment  ami  execution  oi  o])tions 
orders  during  jnsriods  of  extraordinary 
market  volatility. 

C.  Self-Begnlatoiy  Organization's 
Statement  on  Comments  on  the 
Proposed  Bide  Change  deceived  From 
Members,  Participants,  or  Others 

Tho  Exchango  neither  solicited  nor 
riKxnvod  conmumts  on  tin;  piojiosiul 
rnlo  chango. 

111.  Dale  of  Effectiveness  of  the 

Proposed  Rule  Change  and  Timing  for 
Coininissicm  Action 

Within  45  days  of  tlui  date  oi 
l)ul)lication  of  this  notice  in  tho  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  uj)  to 
90  days  of  such  dat(!  if  it  finds  such 
longer  jjoriod  to  l)o  aiipropriato  and 
publishes  its  roa.sons  tor  so  finding  oi 
(ii)  as  to  which  the  solf-rognlatorv 
organization  consents,  tho  Commission 
will: 

(A)  By  order  approve  or  disapinovo 
such  ])ropo.sod  ride  chango.  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rnle  change 
should  he  disaiiproved. 

IV,  Solicitation  of  Comments 

Interested  per.son.s  are  invitiid  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  ll.se  th(!  Commission's  Internet 
comment  form  {http://u’i\’iv.se(..go\'/ 
rnles/sro.shtmiy,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  file 
No.  SR-(C2-2013-()13  on  the  subject 
1 


Paper  Comments 

•  Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary. 
.Securities  and  Exchange  Commission, 

100  E  .Street  NE..  Washington.  DC 
20549-1090. 

All  submissions  should  refer  to  file  No. 
.SR-(i2-201 3-013.  This  file  numher 
should  he  included  on  the  subject  line 
if  email  is  used.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
ndes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  re.spet;t  to  the  proiiosed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rnle  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
proi'isions  of  5  l]..S.(C.  552.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission  s  Pnblii. 
Reference  Room.  109  E  .Street  NE.. 
Washington.  D(C  20549.  on  official 
business  davs  betweim  the  horns  ol 
10:00  a.m.  and  3:00  i).m.  (Copies  of  .such 
filing  also  will  lx;  ax’ailable  foi 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  .SR— (.2—201 3— 
013  and  should  be  submitted  on  or 
before  March  29,  2013. 

For  the  (Commission,  by  tlie  Division  ol 
Trading  and  Markets,  pursuant  to  delegated 
authority.-'' 

Kevin  M.  O'Neill. 
n(‘l)iily  Secretary. 

|F1<  Due.  7llt:t-0.')a».3  Filed  :i-i:t-i;t:  H;45  and 
BILLING  CODE  8011 -01 -P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69087;  File  No.  SR-NSX- 
2013-09] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Amend 
the  Exchange’s  Rules  To  Comply  With 
the  Requirements  of  the  Plan  To 
Address  Extraordinary  Market 
Volatility  Submitted  to  the  Commission 
Pursuant  to  Rule  608  of  Regulation 
NMS 

Miircli  8.  201 3. 

Ihirsuaiit  lo  Section  lt)(h)(l)  of  tlu; 
Socuritios  Kxchango  Act  of  1934  {the 
“Act") '  and  Rule  19l)-4  tlionnmder,- 
iiotico  is  honiln'  given  that  on  Marcli  1. 
2013.  National  Stock  Exchange.  Inc. 
(“NSX'*"  or  the  "Rxcliangti”)  filed  with 
the  .Securities  and  Ivxchange 
(lominission  ("(lomini.ssion”)  the 
jji'opo.sed  rule  change;  as  (l(;.scrihe(l  in 
il(;in.s  1  and  II  below,  which  Items  have 
l)(a;n  j)re])are(l  hy  the  Exchange.  'I'he 
("onunission  is  ])ul)lishing  this  notice  lo 
solicit  comments  on  the  |)ropost;d  rnle 
change  from  interested  ])(;rsons. 

i.  Self-Kegulaturv  Organi/.alion’s 
Slaleineiit  of  the  Terms  ol  Substance  of 
the  Proposed  Rule  Change 

The  Rxchaiige  is  ])roposing  to  am(;n(l 
its  Rules  to  comply  with  the  National 
Market  .Syst(;m  Plan,  also  known  as 
Limit  Ilp/Limit  Down.  (;stal)lished 
|)ursuant  lo  Rule  (iOH  of  the;  Lxchange 
Act,  le)  address  extraordinarv  market 
volatility  (the  "Regulation  NMS  Plan  to 
Address  Extraordinarv  Market 
Volatility”  or  "IMan").  *  .Si)ecifically.  the 
Exchange  ])ro|)oses  to:  (1)  Adopt  new 
Exchange  Rule  11.24  incoriioraling  the 
n;(]uin;ments  of  the  Regulation  NMS 
Plan  to  Address  Extraordinarv  Market 
Volatility  into  the  Exchange  Rules  hy 
discussing  how  the  Exchange  will 
handle  orders  and  halt  trading  j)ursuant 
to  the  Plan;  (2)  amend  Exchange  Rule 
11.11  lo  discuss  how  undisplayed 
"j)egged”  orders  wonld  he  handled 
under  |)ropo.sed  Exchange;  Ruh;  1  1.24; 
(3)  am(;nd  Exchange;  Ride;  11.1,5  te; 
e;xplie:illy  state;  that  eirilers  must  he; 
e;xe;e:ute;el  in  ae:e;orelane:e;  with  |)re)pe)se;el 
Exeihange;  Rede  11.24;  anel  (4)  ame;nel 
Exe:hange;  Rule;  11.21)  sei  tlnit  the;  peirtiem 
aelelre;.ssiug  traeling  pause;s  e;e)nfe)rm  with 
the  Plan.  'I’he;  Exe:hange;  has  ele;signiite;el 
this  preipeisal  as  non-e;emtre)ve;rsiaI  <mel 


'  1.1  u..s.e;.  7Ks(l))(i). 

-  i7e;i  K  24e).i!)l>-4. 

'St^‘  A|)|NM)(li\  A  lo  .Socuritios  Hxcliiin^i!  Act 
Kdoiiso  No.  ei7e)‘ll  (May  31 . 2en2)  77  I  K  :i:i4<m 
(luiio  ei.  2en2|. 


])re)viele;el  the;  Cemnnissiem  with  the; 
ne)tie:e;  re;epnre;el  hy  Rule;  1  t)l)-4(Il(())(iii) 
uueler  the;  Ae;t.*  'I’he  text  eif  the;  pre)i)e)se;il 
rule;  e:hcmge;  is  availiihle;  em  the; 
Exe:h:mge;'s  VVe;l)  site;  eit  http:// 
www.nsx.coin,  :it  the;  i)rine;i])al  e)ffie:e;  eif 
the;  Exe;h;mge;,  <mel  :it  the;  Cemunissiem’s 
Puhlie:  Re;fe;re;ne:e;  Reieim. 

II.  Self-Re*gulate)ry  Organization’s 
State;inent  ed'the  Purpeise;  eif,  anel 
Statutory  Basis  for,  the;  Propose;ei  Rule 
Change 

In  its  filing  with  the;  Cemuni.ssiem,  the; 
Exe;hange;  ine:lnele;el  statements 
e:e)ne;e;rning  the;  ])nr])e)se;  eif  ;mel  basis  feir 
the;  jireipei.seel  rule;  e:hange;  anel  eli.se;usse;el 
any  e:e)mments  it  ri;e:e;ive;el  em  the; 
jneipeiseel  rule;  e:hange;.  The  te;xt  eif  the;.se; 
statements  may  he;  e;xiunine;el  at  the; 
plae.es  spe;e:ifie;el  in  Item  IV  hehiw.  The; 
Exe;hemge;  has  ])re;pare;el  summarie;.s.  se;t 
feirth  in  .se;e:tie)ns  A,  B.  anel  C  l)e;le)W.  eif 
the;  mei.st  signifie;imt  parts  eif  .sne:h 
steitemients. 

A.  Salf-nniiiilalorv  ()r<>(ini/.(ili()n's 
StaUunant  ol  iha  Puvposo  of,  and 
Statulorv  dasis  for,  tha  Proposad  Hula 
(duin<’(; 

I .  Pnrpeise; 

'I'lie;  Exeihiinge  preipeise;s  tei:  (1)  Aeleijit 
ne;w  Exe:h;mge;  Rule;  11.24  ineieirpeirating 
the;  re;e|uire;me;nt.s  eif  the;  Re;gidatiein  NM.S 
Plan  tei  Aelelress  Exti'cieirelinarv  M<irke;t 
Veilatility  intei  the;  Exe:h:mge;  Rules  hy 
elise:u.ssing  heiw  the;  Exeihange;  will 
hanelle;  eirelers  emel  hiilt  traeling  iiursuemt 
tei  the;  Plan;  (2)  ame;nel  fNeihemge;  Rule; 

II. 11  tei  eliseiuss  heiw  uuelis]il:ive;el 
"jieiggeiel”  eirelers  weiulel  he;  hanelleel 
uueler  ]ireiiieise;el  Exeihange;  Rule;  11.24; 
(3)  ame;nel  Exeihiinge  Rnle;  11.15  to 
exjilieiitly  state  that  eirelers  must  he 
e;xe;eiute;el  in  aeieieirelaneie  with  prei]iei.seel 
Exeihange;  Rule;  1 1.24;  anel  (4)  ame;nel 
Exeihiinge;  Rule;  11.2015  sei  that  the; 
preivisieins  re;lating  tei  Traeling  Piin.ses  '’ 
eiemfeirm  with  the;  Plan. 

.Summiiry 

.Sineie  Miiy  0,  201 0.  when  the;  niiirkets 
e;x|ie;rie;neie;el  e;xeie;ssive  veiliitilily  in  iin 
iihhreviateel  time;  iierieiel,  i.e;..  the;  “fliish 
eirash."  the;  natieinal  se;einritie;.s 
e;xeihange;.s  Ihiit  list  iinel  traele;  eepiity 
se;eiurities  iinel  the;  I'iniineiial  Inehistry 
Re;guliiteiry  Antheirity  (“I'lNRA")  hiive 
iniple;nie;nte;el  miirke;t-wiele;  nie;iisure;s 
that  are;  ele;.signi;el  to  restore;  inve;steir 
eieinfiele;neie;  in  the;  miirke;l.s  liv  re;ehieiing 
the;  ]ieite;ntial  feir  e;xe;e;.ssive;  veiliitility. 
The  me;asnre;s  iieleipteel  ineilnele;  ]iileit 


'  17  eiFK  24l).l!ll)-4(t)(ei)(iii). 

Unloss  othoi  wiso  spiMiiliiMl.  ciipilali/oel  tcuins 
iisod  in  this  nilo  tiling  are!  hascui  on  elidinod  tiuins 
in  tho  Plan. 


plans  for  stoeik-liy-steick  traeling  panseis'' 
anel  reliiteel  eihange;s  lei  the;  e;epiitie;.s 
niiirket  eile;arly  erremeeius  e;xe;eintiein 
rule;.s,^  iinel  meire;  stringent  eiepiitv  niiirke;! 
milker  e|ueiling  reieiuirements.'*  On  May 
31, 2012,  the;  Cennmissiem  iippreive;el  the; 
Pliin,  em  ii  piled  hiisis.’'  In  iielelitiem,  the; 
Cennmissiem  appreive;el  eihimge;s  tei  the; 
e;eiuity  marke;t-wiele;  eiireinit  I;re;ake;r  rule;s 
em  ii  piled  basis  tei  eieiineiiele  with  the; 

]iiled  perieiel  eif  the;  Pliin.'" 

The  Plan  is  elesigneel  to  ]ire;ve;nt  traeles 
in  NM.S  .Stocks  freiiii  oeicnrring  emtsiele 
of  specifieel  Prieiei  Hanels.  As  elescriheiel 
more  fully  lie;leiw,  the  Prie:e;  Baiiels  are 
e:emple;el  with  Traeling  Pauses  lei 
iie:e:emuneielide;  meire  funelamentiil  prie:e; 
nioveis  (as  eipjieised  to  erremeiems  traeles 
eir  meimentarv  gaps  in  liepiielity).  All 
tnieling  e:e;nte;rs  in  NM.S  .Sleie;k.s, 
ine;hieling  heith  theise;  eiperateel  by 
Piirtie:i]ianl.s  anel  those  ojierateel  hy 
meniliers  eif  Piirlieiijiants,  are  reupiireel  tei 
eistahlish.  maintain,  anel  enfeire:e;  written 
]ieilie:ie;.s  and  |ireie:e;ehire;.s  that  are; 
re;a.semalily  ele;.signe;el  tei  e;emiply  with  the; 
re;einire;nie;nts  siie;e:ifie;el  in  the;  Plan." 

As  se;t  feirth  in  meire;  eletail  in  the;  Plan, 
Prie;e;  Biinels  e:em.si.sting  eif  a  Leiwe;r  Prie;e; 
Banel  anel  an  l)pjie;r  Prie;e;  Banel  feir  e;ae:h 
NM.S  .Steie:k  iire;  e:ale:ulate;el  hy  the; 
Preie:e;sseir.s.'“  When  the;  Naliemid  Be;st 
Biel  (Offer)  is  heleiw  (alieive)  the;  Leiwer 
(l!]i]ie;r)  Prie:e;  Banel,  the  Preie:e;.sseirs  shall 
elis.se;niinide;  .sne:h  Nidieiiiiil  Be;.st  Biel 
(Offer)  with  an  a]i]ireipriiite;  fliig 
iele;nlifying  it  iis  une;xe;e;ntahle;.  When  the; 
Natieinal  Be;.st  Biel  (Offer)  is  eiepiiil  tei  the; 
ll]ilie;r  (Leiwe;r)  Prie;e;  Banel,  the 
Preie:e;s.seirs  shall  eiislrilmte;  sue;h 
Natieinal  Be;.st  Biel  (Offer)  with  iin 
iip|ireipriate;  Iliig  ielenlifying  it  iis  a  Limit 
.State;  Quedatiem.' '  All  traeling  e;e;nte;r,s  in 
NM.S  .Steie;ks  must  maintain  written 
peilieiies  anel  preiceelnres  that  are 
reasemahly  ele;signi;el  tei  ]ire;vent  the; 
elisjilay  eif  eiffers  lieleiw  the;  Leiwer  Prie:e; 
Banel  anel  hiels  above;  the  lJp]ie;r  Prie;e; 
Banel  feir  NM.S  .Steie;k.s.  Nedwithstaneling 
this  reejnirement,  the;  Preie:e;.s.sor  .shall 
elisplay  iin  eifler  below  the  Lowe;r  Prie:e; 


'’.SV.’o  (■.o..  N.SX  Kulo  11.21)8, 

'.S'oo  o.»..  N.SX  Kido  11.1!). 
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''.S'oo  .Socuritios  lAchuuf^o  Act  K(d(!ase!  No.  1)71)!)  1 
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'-.Soo  .Soction  (V)(A)  ol  tho  Plan. 
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I3iin(l  or  a  bid  abovo  the  lJp|)(>r  Prico 
Band,  but  with  a  tbi}’  that  it  i.s  non- 
oxociitablo.  Such  bids  or  offors  shall  not 
l)(!  included  in  the  National  Bo.st  Bid  or 
National  Best  Olfor  calculations.'  ' 
'I’rading  in  an  NMS  Stock 
innnodiatoly  ontors  a  Limit  State  if  the 
National  Best  Bid/Offer  e(|nals  hut  does 
not  cross  the  ll])])er  (Lower)  Price 
Band.  Trading  for  an  NMS  stock  exits 
in  a  Limit  State  if,  within  15  seconds  of 
entering  the  Limit  State,  all  Limit  State 
Quotations  were  executed  or  canceled 
in  their  entirety.  If  the  market  does  not 
I'Xit  ti  Limit  State  within  l.'j  seconds, 
then  the  Primary  Listing  Lxchange 
would  declare  a  five-minute  trading 
pmi.se  pursuant  to  Section  VII  of  the 
LULD  Plan,  which  would  he  applicable 
to  all  markets  trading  the  security. 

In  addition,  the  Plan  defines  a' 
Straddle  State  as  when  the  National  Best 
Bid  ((3ffer)  is  below  (above)  the  Lower 
(Upper)  Price  Band  and  the  NMS  Stoc  k 
i.s  not  in  a  Limit  State.  For  example 
assume  the  Lower  Price  Band  for  an 
NMS  Stock  is  and  the  Upper  Price 
Band  is  .Sl()..'’)(),  such  NMS  stock  would 
lie  in  a  Straddle  State  if  the  National 
Best  Bid  were  below  S<)..'5(),  and 
therefore  non-executahle.  and  the 
National  Best  ()ff(;r  were  aho\’e  .S5)..'i() 
(including  a  National  Be.st  Offer  that 
could  he  above  .$1  ()..'-,()).  If  an  NMS  Stock 
is  in  a  Straddle  State  and  trading  in  that 
stock  deviates  from  normal  trading 
(diaracteristics.  the  Primary  Listing 
ICxchange  may  declare  a  triiding  pause- 

for  that  NMS  Stock. 

lVo])o.sed  Exchange  Rule  11.24,  Limit 
Uj)-Limit  Down 

Undei  the  Plan,  the  lilxchange  is 
recpiired  to  estahli.sh,  maintain,  and 
enforce  written  policies  and  proccxlures 
rea.sonahly  designed  to  comidv  with  the 
Limit  Up-Limit  Down  and  Trading 
Pause  reciuirements  of  the  Plan.  The 
Exchange,  therefore,  jjroposes  to  adoj)t 
new  Exchange  Rule  11.24.  Limit  Uj)- 
Limit  Down,  to  addre.ss  the  treatment  of 
certain  orders  on  the  Exchange  in  order 
to  |)revent  executions  outside  the  Price 
Bands  and  to  conpilv  with  the 
recpiirements  of  the  Plan. 

hn])lementation  Schedule 

lo  coincide;  with  the  effective;  elate  of 
the;  Re;gulatie)n  NMS  Plan  to  Aehlre;.ss 
Extraeirelinary  Marke;t  Veilatility.  the  , 

".Si;i!.S(u:li(.n  Vl(,.\)(;j)  (,r t|„,  I'hm.  j 

'■■  SiM!  .Section  VI(l!)(i)o)  ||„.  Pliin.  , 

"■The  iJi  iniiin  li.stins  niiirk(!l  would  (l(«cliirea 
Inidine  pause  in  an  NM.S  .Slock;  upon  notilication 
I'x  Hie  primary  lisliiiR  inarkel.  Ihe  Processor  would 
(lisseminale  (his  inlonnalion  lo  Ihe  public.  No 
tiae  es  in  that  NM.S  Slock  could  occur  duriii"  Ihe  1 
Imdins  puuse.  hul  all  bids  and  otters  mav  he  1 

displayed.  .See  .Seclion  VII(A)  olThe  Plan. 


Exediange  proiteises  te)  aelel  Exediange 
Rule;  1  1.24(;i)  the;  Exediange;  will 
iinple;me;nt  the  jireipeiseel  rule;  ediange  as 
a  eme;-ye;;ir  pi  hit  preigram  in  twei  Pha.se;.s: 
Pha.se;  1  eif  the;  Plmi  im|)h;me;ntatie)n  will 
Imgin  em  April  H.  2()i;Limel  ajiply  to 
sele;e:t  .symheils  freim  the;  Tie;r  1  NMS 
Steieiks  iele;ntifie;el  in  Ai)i)e;nelix  A  eif  the; 
Ihan,  with  lull  Phase  I  implementatiem 
for  all  Tie;r  1  NMS  Ste)e:ks  e;e)mph;te;el 
thre;e;  inemths  lale;r.  Pha.se;  II  eif  the;  Plan 
will  e.eimmeneie;  six  inemths  after  April  8. 
201.1  ;mel  ajiply  tei  all  rem.iining  NMS 
Ste)e:k.s  (e;xe:e;pt  rights  anel  warrants). 

I  he  Exediange;  preiposets  tei  aelel 
Exchange  Rule;  1 1 .24(h)(l )  to  ele;fine  that 
the  “Plan"  me;an.s  the  Plan  to  Aelelre;s.s 
Extraeirelinary  Market  Volatility 
pursuant  tei  Rule  008  of  Re-gulatiem  NMS 
unele;r  the  Se;curitie;.s  Exe:hange  Ae;t  eif 
10.14.  Exhibit  A  to  Seeairitieis  Exediange 
Ae;t  Re;h;a.se;  No.  07001  (May  .'11, 2012) 

77  ER  ;i:i408  (June  0,  2012)',  as  it  may 
he;  ainenele;el  freim  time  tei  time.  In 
aehlition,  preipei.seiel  Rule  11.24(h)(2) 
preivieleis  that  all  e:apitalize;el  teirins,  neit 
othe;rwi.se  elefineiel  in  this  Rule,  shall 
li.ive;  the:  me;aning.s  .set  forth  in  the:  Phm 
or  Exediange;  Ruh;.s.  The;  E’xediange; 
prei]iei,se;.s  to  aelel  Rule;  1 1.24(e:)  tei  .state 
that  the:  Exediange  i.s  a  Partie.ijiaut  in. 
anel  ,suhje;e:t  tei  the;  applie:ahle; 
re!epureme;nts  eif,  the;  Plmi.  whie;h 
e;.stahli.she;.s  jireie:eehire;.s  tei  aelelreiss 
eixtraeirelinary  veilatility  in  NMS  Steie:k.s. 

The;  Exediange  jireipei.seis  to  aelel  Rule; 
11.24(el)  tei  preiviele;  tluit  meimher 
eirganizations  shall  e:eimjilv  with  the 
apjilie.ahle  provisieins  of  the  Plan.  The 
Exchange;  he;lieve;.s  that  this  re;e]uireme;nt 
will  helji  ensure  the  e:eimpliane:e  by  its 
inemhers  with  the  preivisions  eif  the  Plan 
as  re;e|uire;el  pursuant  to  Se;e:tiein  11(B)  of 
the;  Plan.  '7 

Oi  ele;i  Exeieaitiein  anel  Rei-Prieam’ 


I  he  Exeihange  alsei  iireijieiseis  to  aelel 
Exediange  Rule  1 1.24(e)  e;xplie.itly 
.staling  that  the  Exediange:  will  not 
eixeieaile  or  elisplay  eirelers  eiutsiele  eif  a 
.s]ie;e;ifie;el  Prie:e;  Banel  feir  an  NMS  Steie:k 
eluring  Reigular  Tnieling  lleiurs,  unleiss 
.spe;eafie:ally  e;xeanpte;el  freim  the  Plan.'" 
Ihe;  Exe:hange;  he;lie:ve;.s  that  this 
re;ejuire;me;nt  i.s  reiaseinahly  ele;.signe;el  tei 
he:lp  ensure;  the;  e:eimpliime:e;  with  the: 
limit  up-liinil  eleiwn  anel  Iraeling  pause: 
re;eiuire:meut.s  .spe;e:ifie;el  iu  the:  Plan,  by 
|ire;ve;nliug  e:xe;eaitiein.s  eiutsiele  the  Priea; 
Panels  as  re;eiuire:el  pursuant  tei  Se;e;tiein 
VKAKDeifthePlan.o* 

'^.S’cc.Scclion  ll(li)  ol  ihc  Phin. 

'"lliulorK.xchungu  Kulu  l..'-dK).  "Kcnuhir  Trudin.- 
lours  moiins  hot wuen  a.m.  and  4:(l()  n  m  " 
I'-astcrn  'rime. 

'".S'cf  .Suction  11(8)  of  Ihu  Plan. 


Depe-neling  on  the  User's 
in.sti  uediein,  heiweiver.  unele;r  proiiei.setel 
.s  Rule  11.24(f)(1).  any  ineaiming  limit- 
::  priea;el  eireler  (eithe;r  than  an  IOC  eireler) 

I  lo  buy  (.sell)  that  i.s  prie:e;el  aheive  (hi;leiw) 
the;  up]ie:r  (leiwe;r)  Prie:e  Bemel  shall  he; 
re:prie;e;el  tei  the;  ujipeir  (leiwer)  Priea; 

Banel.  Exe:hange;  systems  shall  alsei  re;- 
pnea;  the;  reisling  limit-priea;el  inte;ri;st  to 
liny  (.se;ll)  tei  the  ujijieir  (leiweir)  Priea; 
Banel  il  the;  Priea:  Banel  mei\e:.s  anel  the 
prie.e  of  the  re:.sting  limit-]}riea;el  inte;re;.st 
to  liny  (.se;ll)  meiveis  aheive;  (below)  the 
u])per  (leiweir)  Priea;  Banel.  Anv  inte;re;.st 
that  IS  re-jiriea;el  imrsuant  tei  tins  Rule: 
.shall  reitain  the;  time  stamp  of  original 
eireler  entry.  Preijio.seel  Exchange;  Rule 
11.24(11(2).  would  pe;rmit  a  U.se;r  to 
in.strue  t  the  Exediange.  on  an  eireler-hv- 
eireler  basis,  to  neit  re-price;  its  eireler  to 
the;  upper  or  lower  Prie.e;  Banel.  In  suedi 
eaises,  the;  oreler  will  einly  e;xe;e.ute: 
against  eirele;r.s  ]io.ste;el  on  the  NSX  Beieik 
resting  within  the;  Priea;  Banels.  Any 
une;xe;e  ute;el  peirtiein  will  he:  e:anea;lfe;el  if 
it  weiulel  re;.sult  in  an  e;xe;e:utie)n  eiutsiele 
of  the;  Priea;  Banel.s.  Unele;r  preipei.se;el 
Rule  11.24(f)(;i),  sheiulel  the;  Priea:  Banel 
men  e:  .sei  that  a  pre;vieiusly  aeaa;|ite;el 
limit-priea:el  eireler  i.s  neiw  jirieaiel  eiutsiele 
eil  the;  Priea;  Banel,  the;  eireler  will  either 
he  re:-prie.eul  tei  the;  ne;w  Priea;  Banel  eir 
e;anea;lle;el  if  the;  Useir  in.strue:te;el  the; 
Exe:h;mge;  neit  tei  re-iiriea:  its  eireler. 

Uneleir  preipei.seel  Exediange;  Rede 
11.24(g).  an  ineaiming  limit-priea;el  eireler 
(eitheir  lhan  an  IOC  eirele;r)  tei  sell  (buy) 
that  i.s  prieaiel  heleiw  (iiheive;)  the;  upper 
(lower)  Priea;  Banel  will  he:  aea,e:pte;el  hv 
the  Exe:hange;  anel  e;ligihle;  feir  inclusiem 
in  the;  Exediange’s  Preite;e;te:el  BBO.-o 
Ueiwever.  the;  Exe:hange;  will  neit  e;xe;eaite; 
such  oreleirs  until  the;  Priea;  Banel  move;.s 
in  such  <1  wav  that  the  eirelf;r  i.s  nenv 
liriea;el  within  the;  Priea;  Banel. 

In  aelelitiein,  the;  Exediange:  preipei.se;.s 
the  folleiwing  jirovisieins  reigareling  the; 
re-prie;ing  anel/eir  e:anea;lling  of  ea;rtain 
traeling  inte:re;.st; 

•  Iwmediatf^-or-Cancel  ()rdf>rs.  Uneler 
Exe.hange;  Rule  11.11(h)(1).  an 
"Imme;eliate;-or-Canea;l  ("IOC")  Oreler"  is 
a  "limit  eireh;r  that  i.s  to  he;  e;xe;cute;el  in 
u  heile;  eir  in  jiart  as  seiein  jis  .sue:h  eirele;r 
is  re;ea;ive;el.  anel  the;  peirtiein  neit  sei 
exeieaiteel  i.s  tei  he;  tre;ate;el  as 
e,ane.e;lleel.  --  Unele;r  the;  preijieiseiel 
Exchange:  Rule:  1 1.24(f),  the;  Exediange; 
will  aeaaipt  ;m  IOC  Oreleir  that  i.s  priea;el, 
oxjilieatly  eir  neit,  eiutsiele;  of  the;  Priea; 

"'m  o'.'I'  '••'■’(I  ')■  •  Ilsur  -  mui.ns 

.m\  1. 1 1  I  lohlur  or  .Sponsorud  Purlicipiml  wlio  is 

■"''I'"''""''!  . . .  to  ihu.Svstum  pursuant 

to  l-,xclia'i<;u  Kulu  1 1  .it. 

I  ndurINchanuu  Kulu  l.,a(P).  ■  Proluciud  8H(t" 
muanslhuhuttur  ofuilhurthu  prolwMud  national 
bust  hid  .)!■  ollur  or  Ihu  displayud  lop-of-hook. 

—  I()(,  Ordurs  aru  not  uliuihiu  for  roiilin"  awav 
pursuant  to  Kxelianuu  Kulu  1  l.i.i. 
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Hand.  However,  the  KXi  Order  will  only 
(•xecnte  against  orders  ])osl(!d  on  the 
NSX  Hook  resting  within  the  Price 
Hand.  Any  unexcuaitiul  jjortion  ol  an 
KK;  Order  will  he  cancelled  il  it  would 
iHisnlt  in  an  ex(!cntion  outside  ol  the 
Price  Hand. 

•  M(irk(it  ()r(U‘rs.  llndin'  Exchange 
Rule  11.11(a)(1).  a  "Market  Order”  is 
“an  order  to  hny  or  sidl  a  stated  amount 
ol  a  securitv  that  is  to  he  executed  at  the 
l)(!st  price  obtainable  when  the  order 
rijaches  the  Kxchange." Under 
proposed  Rule  11.24(g).  IIkj  Exchange 
will  execute  Market  Orders  at  or  better 
than  the  opposite  side  of  the  Pric(!  Hand 
(i.e..  a  sell  order  to  the  lower  Price  Hand 
and  a  buy  order  to  the  upper  Price 
Hand).  Any  unexecuted  portion  of  a 
Market  Order  will  In*  cant:elled  if  it 
would  result  in  an  execution  t)utside  of 
the  Price  Hand. 

P(!gg(;d  Orders  Under  Exchange  Rule 
11.11(c)(2)(A) 

Under  Exchange  Rule  11.11  (c)(2)(A).  a 
"Zero  Display  Reservi;  Order"  is  a 
Reserve  Order with  zero  display 
(piantity.  The  price  of  a  Zero  Display 
Re.serve  Order  may  he  S(!t  ("pegged”)  to 
track  the  iniy-sidc!  of  the  Protectcul  Hest 
Hid  or  Offer  ("HHO").-'*  tlu;  s(!ll-.sid(!  of 
the  Protected  HHO.  or  the  midpoint  of 
till!  Protected  HHO.  A  pegged  Zero 
Display  Reserve  Ord(!r  that  tracks  the 
midpoint  is  diifined  as  a  Midpoint  Peg 
Zero  Display  Reserve  Order.  Exchange 
Rule  11.11(c)(2)(A)  also  definiis  a 
"Market  Peg”  order  as  "ia|  |)egged  Zero 
Display  Reserve  Order  which  tracks  the 
inside  ipiote  of  the  opposite  side  of  the 
mark(!t  and  a  pegginl  Zero  Display 
Re.serve  Order  that  tracks  the  inside 
(juote  of  the  same  side  of  the  market  is 
defined  as  a  "Primary  Peg.” 

3'he  Pegging  of  a  Market  Peg.  Primary 
Peg  or  a  Midpoint  Peg  Zero  Display 
Reserve  Order  could  result  in  the  order 
being  re-priced  to  a  jirice  outside  of  the 
Price  Hands.  To  avoid  such  an 
occurrence,  the  Exchange  projiosed 
under  Exchange  Rules  11.11(c)(2)(A) 
and  11.24(h)  that  Market  Peg  or 
Midiioint  Peg  Zero  Dis|)lav  Orders  that 

-  ‘  l  lull!!'  Kx(;lianj>(!  RiiU;  11.11  (:i)(l ).  a  inai'ki:l 
cirdar  llial  is  (l(!si”nat>al  as  "N.SX  ()nl\ "  will  Ix! 
ciiiicidlod  il  wliiai  Msichin^  tlii!  I'Xclian”!!.  il  caiinol 
l»M!XC(:nt(sl  in  acciirdancn  with  Ktdi;  I  l.l.a(a)(i|  on 
lli<!  .Systnm.  Maikol  ordois  that  ai(!  not  d(!si”natnd 
as  "N.SX  Only"  and  llial  (uinnol  ho  oxocnUxI  in 
ai:f:oi'dan(;(!  with  Knli;  1  l.1.S|a)(i)  on  tin?  .SvsUnn 
wluni  nsichiii"  tho  I'Achanoi!  will  hi!  olioihio  lor 
I'oulinoawav  pnrsnanl  to  Knio  11.1.5. 

Undor  Kx(:hanf>o  Rnlo  1 1.1 1((;)(2).  a  "Ro.sorvo 
Ordor"  is  a  "liinil  ordor  with  a  poiiion  ol  iho 
ipianlily  displayod  ("display  ipiantity")  and  with  a 
rosorvo  poiiion  ol  Iho  ipianlitv  ("rosorvo  ipiantiU  ") 
that  is  not  displavod." 

l•A(:han•>o  Rnlo  1.5.  "I’roloiiod  15150"  is  dolinod 
as  "Iho  hiilor  ol  tho  lollowiii”:  (a)  |l|ho  I’roloiiiid 
N15I50  or  (h)  |l|ho  displavod  Top  of  Book." 


would  1)1!  “pegged"  to  a  jirice  outside  of 
the  Price  Hands  to  in.stead  he  "iiegged" 
to  the  up])er  or  lower  Price  Hand, 
ritspectively  (i.e..  a  buy  order  to  the 
u])])er  Price  Hand  and  a  .sell  orditr  to  thi! 
lower  Prici!  Hand).  In  accordance  with 
proposed  Exchange  Rule  11.24(d).  a 
U.ser  may  indicati!  to  the  fixchange.  on 
an  order-hy-order  basis,  to  not  peg  the 
order  to  the  upper  or  lower  Prici!  Hand, 
respectively.  In  such  c.ase.  the  .System 
will  reject  the  order  if  it  would  result  in 
a  price  outside  of  the  Price  Hand. 

The  following  examples  de.scribe  how 
Market  Peg,  Primary  Peg  and  Midpoint 
Peg  Zero  Display  Orders  would  be 
repriced  under  the  iiropo.sed  Exchange 
Rule  11.11(c)(2)(A)  and  11.24(g).  The 
Exchange’s  Protected  HHO  is  2(1. 00  x 
27.00  and  Price  Hands  are  2(5.51  x  27.50. 

•  A  Market  Peg  buy  order  would  be 
pegged  to  the  opposite  side  of  the 
Exchange  Protected  HHO  unless  pegging 
to  the  u])per  Price  Hand  provides  the 
User  a  better  pric.e.  In  this  example,  the 
Exchange  would  jirice  the  order  at 
27.00. 

•  A  Market  Peg  .sell  order  would  be 
pegged  to  the  o])])osite  side  of  the 
Exchange's  Protected  HHO  unless 
jiegging  to  the  lower  Price  Hand 
provides  the  U.ser  a  better  price.  In  this 
exam])le.  the  Exchange  would  price  the 
order  at  2(5.51 . 

•  .\  Primary  Peg  buy  order  would  be 
(legged  to  the  .same  side  of  the 
Exchange's  Protected  HHO  unless 
(legging  to  the  u(i(ier  Price  Hand 
(irovides  the  User  a  better  (nice.  In  this 
exam(ile.  the  Exchange  would  (nice  the 
order  at  2(5.00. 

•  A  Primary  Peg  .sell  order  would  be 
(legged  to  the  same  side  of  the 
Exchange’s  Protected  HHO  unless 
(legging  to  the  lower  Price  Hand 
(irovides  the  User  a  better  (nice.  In  this 
exam(ile,  the  Exchange  would  (irice  the 
order  at  27.00. 

•  A  Mid(ioint  Peg  would  he  (leggeil  to 
the  mid(ioint  of  the  Exchange's 
Protected  HHO  unless  (legging  to  the 
lower  Price  Hand  (for  a  sell  order)  or 
(legging  to  the  u(i(ier  Price  Hand  (for  a 
Iniv  order)  (irovides  the  User  with  a 
better  (n  ice.  In  this  exani(ile.  mid(ioint 
buy  orders  would  be  (iriced  at  2(5.50; 
mid(ioint  .sell  orders  would  be  (iriced  at 
2(5.51. 

The  1‘ixchange  believes  these 
(irovisions  are  reasonably  designed  to 
(irevent  executions  outside  the  Price 
Hands  as  required  by  the  Eimit  U(i-Einiit 
Down  and  Trading  Pau.se  requirements 
.s(iecified  in  the  Plan.  The  Exc.hange 
believes  that  allowing  a  trading  interest 
that  would  otherwi.se  execute  outside 
the  Prices  Hands  to  re-(irice  and  kee(i  its 
original  time  staiiqi  hel(is  to  ensure  that 
a  trading  interest  retains  its  (iriority 


while  (ireventing  executions  in  violation 
with  the  Limit  U(i-Limit  Down  and 
Trading  I’ause  requirements.  The 
lixchange  notes  that  retention  of  an 
original  timestanqi.  when  an  interest  is 
re-(iriced.  occurs  only  under  the 
o(ieration  of  this  Rule  in  order  to 
(irevent  exec.utions  outside  of  the  Price 
Hands  and  to  com(ily  with  the  new  Plan. 
The  Exchange  helieves  that  adding 
certainly  to  the  treatment  and  (iriority  of 
a  trading  interest  in  these  situations  will 
encourage  market  (iartici(iant.s  to 
continue  to  (irovide  liquidity  to  the 
lyxchange,  and  thus  (iromoting  a  fair  and 
orderly  market. 

The  Exchange  (iriqio.ses  Rule  11.24(k) 
that  (irovides  tlial  the  Exchange  shall 
route  orders  to  an  away  market  in 
accordance  with  Rule  11.15(a)(ii) 
regardless  of  whether  the  away  market 
is  di.s(ilaying  a  sell  (buy)  quote  that  is 
above  (below)  the  U(i(ier  (Lower)  Price 
Hand.  The  Exchange  believes  that  this 
(irovision  is  reasonable  since  the  Price 
Hands  may  move  while  the  order  is  en 
route  thereby  (lermitting  the  away 
market  center  to  execute  the  order  in 
com(iliance  with  the  Limit  U(i-Limit 
Down  and  Trading  Pause  requirements 
s(iecified  in  the  Plan. 

Trading  I’auses  in  Individual  .Securities 
Due  to  Extraordinary  Market  Volatility 

Uonsistent  with  the  Plan’s 
requirements  for  the  I'ixchange  to 
establish,  maintain,  and  enforce  (lolicies 
and  (irocedures  that  are  reasonablv 
designed  to  conqilv  with  the  Trading 
Pause  re((uirements  s(iecified  in  the 
Plan,  the  Exchange  al.so  (iriqioses  to 
amend  the  Rules  regarding  Trading 
Pauses  to  corres(iond  with  the  Plan.  I'lie 
Exchange  (inqiiises  to  (irovide  that 
during  Phase  1  of  the  Plan,  a  Trading 
Pause  in  Tier  1  NMS  Stocks  subject  to 
the  requirements  of  the  Plan,  shall  he 
subject  to  the  Plan  requirements  and 
Exchange  Rule  11.2()(b);  a  Trading  Pause 
in  Tier  1  NM.S  .Stocks  not  yet  subject  to 
the  requirements  of  the  Plan  shall  he 
subject  to  the  requirements  in 
(iaragra(ihs  (a)-(f)  of  this  Rule;  and  a 
Trading  Pau.se  in  Tier  2  NM.S  .Stocks 
shall  be  subject  to  the  requirements  set 
forth  in  Exchange  Rule  1 1 .2()(a)(l  )(H)- 
(f).  The  (iriqio.sed  change  will  allow  the 
rrading  Pause  requirements  in 
I'Nchange  Rule  11.24(a)(1)  to  continue  to 
a(i(ily  to  Tier  1  NM.S  .Stocks  during  the 
beginning  of  Pha.se  1  until  they  are 
subject  to  the  Plan  requirements.  Once 
the  Plan  has  been  fully  inqilemented 
and  all  NM.S  .Stocks  are  subject  to  the 
Plan,  a  Trading  Pause  under  the  Plan 
shall  be  subject  to  Exchange  Rule 
11.20(1)).  Ill  addition,  the  Exchange 
()ro()o,se.s  to  re()lace  references  to 
“Oircuit  Hreaker  .Security”  with 
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“security”  to  c:oinc:i(l(!  with  the  terms  ot 
the  Plan.  These  projjosed  clianges  are 
designed  to  c-.oinply  witli  Section  Vlll  {)i 
th(!  Plan  to  ensure  iini)leinentation  ol 
the  Plan’s  recinirements.-'* 

In  addition,  the  Exchange  jjroposes 
Rule  11.2()(g)  that  provides  that  the 
lixchange  mav  ileclare  a  'I'rading  Pause 
for  an  NMS  Stock  listed  on  the 
I'ixchange  when  (i)  the  National  Best  Bid 
(Offer)  is  below  (above)  the  Lower 
(Djiper)  Price  Baiul  and  the  NMS  Stock 
is  not  in  a  Idinit  State;  and  (ii)  trading 
in  that  NMS  Stoi:k  deviates  from  normal 
trading  characteristics.  An  Officer  of  the 
kixchange,  or  other  senior  level 
emjiloyee.  may  declare  such  1  rading 
Pause  during  a  Straddle  State  it  such 
Trading  Pause  would  support  the  Plan's 
goal  to  adilress  extraordinary  market 
volatility.-^  The  Exchange  believes  that 
this  provision  is  rea.sonahly  designed  to 
comply  with  the  rerjuirements  of 
Section  VIl(a)(2)  of  the  Plan.-" 


Exchange  Rule  11.15.  Order  Execution 

Under  Exchange  Rule  11.15.  any  ti 

execution  to  oc.cur  during  Regular  t 

Trading  1  lours  mu.st  he  priced  eipial  to  1 
or  better  than  the  Protecteil  NBBO.-” 
unless  the  order  is  marked  and  an  i 

Intermarket  Swee])  Order  *"  or  unless  i 
the  execution  falls  within  another  t 

excei)tion  set  forth  in  Rule  01 1(h)  ol  i 

Regidation  NMS  ol  the  Act.  1  he  < 

Exchange!  j)ro]K)ses  to  amend  Ijxe.hiinge. 
Rule  11.15  to  also  reepiire  that  the  order 
must  hi!  executable  in  accordance  with 
Exchange  Rule  11.24.  Limit  Up-Limit 
Down.  This  change  is  designed  to  add 
consistency  to  Exchange  Rules  and  to 
ex])licitlv  requiri!  that  orders  he 
executed  in  ai!i!ordanc.e  with  Exi.hangc 
Rule  11.24.  which  set  forth  the  Plan  s 
requirements. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 

proposed  rule  change  is  c.onsistent  with 
the  reqinrements  of  Section  0(1))  of  the 
Exchange  Ai^t.  *’  In  addition,  the  rule 
furthers  the  objective  of  Section  0(h)(5) 
of  the  Exchange  Act  by  promoting  just 
and  eiputahle  princii)les  ol  trade. 
r(!moving  im])ediments  to.  and 
perfecting  the  mechanisms  of.  a  free  and 
opi!!)  national  market  system  while 
protecting  inve.stors  and  the  public 

.Sdc.lion  Vill  (il  till!  I’laii. 

^7  11u!  l-xchaiiKi!  "  ill  (loviilop  wrilliMi  polidas  aiul 
|)r()(:(!(luii!S  lo  (lotarmiiu!  wliiai  t(i  (liiclarc!  a  I  l  ading 
I’aiisi!  in  sui  11  (■.iviannstaiu'.a. 

-'".S’ri!  .Snclion  Vll(a)(2)  ot  llio  Plan. 

Undor  lixclian”!!  Rnlo  l..'i(l’).  "I’roloolod 
NllliO"  is  dolined  as  -Iho  national  host  hid  or  ollor 
that  is  a  prolwitod  nuotation.  " 

Kido  li()l!(h)(:U))  ot  Rosnlations  NM.S.  1 7  CI  K 
242.(i0ll(h)(:tl)). 

o  If,  II.S.C.  7»t(h). 

15  Ih.S.C.  7Ht(h)(5). 


interest.  The  propositi  turthers  this  i 

cau.se  by  ensuring  that  the  Exchange  < 

systems  will  not  dis])hty  or  execute  tt 
triiding  interitst  outside  the  Prii.e  Bands 
its  ritquired  hv  the  limit  up-limit  down 
iind  trading  piiu.se  requirements 
siiecified  in  the  Plan. 

The  propositi  will  itlso  ittisute  tlutt  <t 
li’itdittg  itit(!r(!st  oti  thi!  I'jXchittige  is 
either  re-priced  to  maintaitt  priority,  or 
canceled  in  a  tnanner  that  promotes  just 
and  equitable  initicijiles  of  trade  aud 
removes  inqiediments  to.  and  perlects 
the  tnechatiism  ol.  a  free  and  opeti 
market  and  a  natiotial  tnarket  system. 
Specificallv.  the  proposal  will  help 
allow'  market  particijiants  to  cotitinue  Ui 
trade  NMS  Stocks  w'ithin  Price  Bands  in 
compliance  wdth  the  Plan  and  w  idi 
certaintv  on  how'  varying  orders  and 
trading  interests  will  he  treated. 
Ultimatelv.  hv  reducing  uncertainty 
regarding  the  treatment  and  priority  ot 
a  trading  interest  with  the  Price  Bands, 
market  jiarticipants  w'ill  he  encouraged 
to  continue  to  provide  liquidity  duiing 
times  of  extraordinary  market  volatility 
that  occur  during  Regular  '1  rading 

Hours.  .  , 

The  jiroiio.sal  also  jiromotes  just  amt 
equitable  jirinciples  ol  trade  and 
removes  impediments  to.  and  jiertec.ts 
the  mechanism  of.  a  Iree  and  open 
market  and  a  national  market  system  by 
ensuring  that  orders  in  NMS  Stocks  are 
not  routed  to  other  exchanges  in 
r  situations  where  an  exi!C.ution  may 

occur  outside  Price  Bands,  and  thereby 
is  reasonably  designed  to  prevent  an 
execution  outside  the  Price  Bands  in  a 
manner  that  promotes  compliance  w  ith 
the  limit  up-limit  down  and  trading 
!  pause  reiiuirements  specified  in  the 
Plan. 


necessary  or  appropriate  in  turtherance 
of  the  purposes  ot  the  Act. 


Statmwnt  on  Bnichn  on  (Annpotition 
The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  iinpose 
any  burden  on  conqietition  that  is  not 
ni!cessarv  or  ajiiiropriate  in  turtherance 
of  the  jmrposes  ot  the  Act.  Alt  national 
securities  exchanges  are  requiied  to 
establish,  maintain,  and  enforce  policies 
and  procedures  riiasonahly  designed  to 
conqilv  w’ith  the  reiiuirements  of  the 
Plan.  Every  member  of  those  exc.hanges. 
including  E  TP  Holder  of  the  Exchange, 
are  subject  to  those  jnocedures  and 
prevented  from  executing  an  order  in  an 
NMS  Stock  outside  of  the  Price  Bands 
prescribed  by  the  Plan.  The  Plan  also 
sets  forth  uniform  requirements  under 
whic.h  each  exchange  is  to  halt  ti ailing 
in  the  event  a  NMS  Stock  does  not  exit 
a  Limit  State  in  a  timely  manner. 
Therefore,  the  Exchange  believes  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 


C.  Soil  Bniiiilatory  Ori’anmition's 
Stotoinont  on  Connnonts  on  the 
Broposod  Bnlo  Chon<’o  Boooivod  From 
Monibors.  Bni  ticijHints.  or  Otiiors 

Written  c.onunents  on  the  propo.sed 
rule  change  w'ere  neither  solicited  noi 
rec.eived. 

111.  Date  of  EtTectiveness  of  the 

Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

The  Exc.hange  has  filed  the  proposed 
lull!  change  pursuant  to  Section 
iq(h)(:f)(A)(iii)  of  the  Act  and  Rule 
lt)l)_4(f)((i)  thereunder.:*-^  Because  the 
proposed  rule  change  does  not;  (i) 
Significantlv  affect  the  jirotec.tion  of 
inve.stors  or  the  public  interest;  (ii) 
impose  anv  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  50  days  from  the  date  on  w'hic.h 
it  w'as  filed,  or  suc.h  shorter  time  as  the 
Commission  may  designate,  it 
consistent  w'ith  the  protection  ot 
investors  and  the  public  interest,  the 
propo.sed  rule  change  has  hecome 
effec.tive  pursuant  to  Section  l‘)(h)(5)(A) 
of  the  Act  and  Rule  10l)-4(f)(0)(iii) 
thereunder. 

At  any  time  within  00  days  of  the 
filing  of  such  proiio.sed  rule  change,  the 
Commission  summarily  may 
tenqiorarilv  suspend  suc.h  rule  change  il 
it  aiijiears  io  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  ol 
investors,  or  otherwise  in  turtherance  ot 
’  the  j)urposes  ot  the  Ac.t. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  w'l'itten  data,  view's,  and 
arguments  concerning  the  foregoing, 
including  w'hether  the  projio.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  follow’ing  methods; 


Eloctro nio  Common ts 

•  Use  the  Commission’s  Internet 
comment  form  (bttp://\r\\'\\'.so(..j’o\'/ 
ndos/sro.shtmiy.  or 

•  Send  an  email  to  rido- 
commonts@so(:.<iov.  Blea.se  inc.lude  file 
Number  SR-NSX-2()1  :M)‘)  on  the 
subject  line. 

"  15  l  .S.C.  7Ks(l))(:»)(.\)(iii). 

>'  17  ('.l-R  24l).l‘)l>-4(l)((i).  In  aililitinn.  Ruin  Utl)- 
4(l)((i)  miiiirns  llin  Rxi  hansn  to  Rivn  Hm 
Cn.ninissinn  iviitlnn  lu.ticaM.tthn  l•:x(:hanBn■s  inl.ml 
to  liln  till!  pniposiul  ruin  oliansn.  alons  willi  a  bnnl 
(Inscription  and  tnxt  of  llm  proposcal  rnl(! 
al  least  live  biisintiss  days  prior  to  tle^  date  ol  lilinj* 
of  Ihn  iiroposnd  ruin  cliant>n.  or  such  shorl(!r  limn 
as  dnsifinatixl  by  thn  ('.ominission.  Thn  Kxchanni! 
has  salisl'ind  this  rntpiinMUonl. 
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Paprr  (A)iuiiwnts 

•  S(‘iul  |)a|)(!r  coniiiKMits  in  triplicate 
to  lilizalMilli  M.  Murphy.  Secretary. 
Securities  and  Exchange  (ionnnission, 
100  F  Street  NF..  Washington,  Dti 
20.540-10‘H). 

All  suhinissions  should  refer  to  File 
Nuinher  SR-NSX-201 8-Ot).  This  file 
nuinher  should  he  included  on  the 
subject  line  if  email  is  us(!d.  To  help  the 
(ionnnission  process  and  review  your 
connnents  inon;  efficientlv.  plea.se  use 
onlv  one  method.  The  (iommission  will 
post  all  comments  on  the  (x)mmission's 
Internet  Whih  site  (littp-J/www.sac.t’ov/ 
rulas/sro.shtinl).  (iopies  of  the 
suhmission.  all  suhseipient 
amendments,  all  written  statements 
with  respecl  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
(Commi.ssion  and  anv  i)(!rson.  other  than 
thos(i  that  may  he  withheld  from  the 
j)uhlic  in  accordance  with  the 
provisions  of  .5  II..S.(;.  .5.52.  will  he 
availahh;  for  \V(;h  sit(!  viewing  and 
printing  in  the  (Commission's  Public 
Rcilenmce  Room.  100  F  Stnuit  NIC.. 
Washington.  D(C  20549.  on  official 
business  days  iMitween  the  hours  of 
10:00  a.m.  and  8:00  p.m.  (Copiiis  of  such 
filing  al.so  will  he  availahh;  for 
insp(M:tion  and  copving  at  tin;  ])rinci])al 
office;  e)f  (he  FCxchange;.  All  ceemments 
r(;c(;iv(;d  will  he;  posted  without  change: 
the;  (Commission  (lo(;s  not  edit  ])ersonal 
id(;ntifying  information  from 
submissions.  You  .should  submit  only 
information  that  you  wish  to  make 
jeiihlicly  available.  All  submissions 
should  refer  to  File  Number  .SR-NSX- 
2018-09  and  should  he;  suhmitteel  e)n  e)r 
l)e;fe)re;  April  4.  2018. 

l'’e)r  the;  (Ceininission.  l)v  the;  Divisiem  e)f 
I'raeliiig  anel  Marke;ls.  |)iirseiiini  le)  ele;le;giite:el 
iiiillie)iity.  *■' 

Ke;viii  M.  ()'Ni;ill, 

Dapiily  Sycrctarv. 

|FK  Ddc.  2e)i:{-().'>H<l2  l  il(!(l  .l-ce-i:):  ain| 

BILLING  CODE  8011-01-P 


■  '  IZCl'K  2(K).:U)-;{(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69080;  File  No.  SR- 
NYSEArca-2013-21] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Rules 
Governing  Order  Format  and  System 
Entry  Requirements 

Maicli  ».  20i:5. 

PursuanI  le;  .Se;e:tie)n  19(h)(1)  '  eef  the; 
,Se;e:uritie;s  Fxe;hange;  Ae:t  e)f  1984  (the; 
‘‘Ae:t’')-  anel  Rule;  19l)-4  the;re;vmele;r. ' 
ne)tie:e;  is  he;re;hy  give;n  that,  e)n  Mare:h  5. 
2018,  NY.SF  Are:a,  Ine:.  (the;  ‘‘Fxe:hange;" 
e)r  “NYSE  Are:a'’)  file;el  with,  the; 
Se;e:uritie;s  anel  Exe:hange;  CCe)mmi.ssie)n 
(the;  “(Ce)mmi.ssie)n")  the;  i)re)pe)se;el  rule; 
e;hange;  as  ele;se:ril)e;el  in  lte;m.s  1, 11,  anel 
111  he;le)w.  whie:h  lte;ms  have;  l)e;e;n 
])re;])are;el  by  the;  .se;lf-re;gul;ite)rv 
organizatiein.  The;  (Ce)mmissie)n  is 
])uhlishing  this  ne)tie:e;  te;  solie:it 
e;e)mme;nts  ein  the;  ])re)pe).se;el  rule;  e:h;mge; 
freem  inle;re;ste;el  pe;rse)ns. 

I.  Se:lf-Re;gulate)rv  Organization's 
Slat(;inonl  ejf'the;  Te;rins  of  the;  Siihslanf:{! 
of  the;  Propose;d  Rule;  (Change; 

'flu;  Exe;hange;  ])re)i)e)se;s  te)  ame;nel 
rule;s  ge)ve;rning  ()rele;r  Feirmat  anel 
Syste;m  fCntry  Re;ejuire;me;nts.  The;  te;xt  eif 
the;  pre)pe).se;el  rule;  e:hange;  is  available;  em 
the;  i'Cxe:hange;'s  We;l)  site;  at 
\v\v\v.nvs(;.(:t)n},  ;it  the;  ])rine;ipal  e)ifie:e;  e)f 
the;  l'Cxe:hfmge;.  anel  at  the;  (Ceimmissiem’s 
Puhlie:  Re;fe;re;ne:e;  Reieim. 

II.  Self-Re;gulatejry  Organization’s 
Stati;inc;nt  of  the;  Purpose;  of,  and 
Statuteery  Basis  for,  the;  Propose;el  Rule; 
(Change; 

In  its  filing  with  the;  (Commis.sie)n.  the; 
se;lf-re;gulate)ry  organization  ine:luele;el 
.state;me;nl.s  e:e)ne;e;rning  the;  purpeese;  e)f. 
anel  basis  feir,  the;  ])re)pe)se;el  rule;  e:himge; 
anel  eliscu,sse;el  any  e:e)mme;nts  it  re;e;e;ive;el 
e)n  the;  i)re)pe)se;el  rule;  e:hange;.  The;  te;xt 
e)f  theise;  state;me;nts  may  he;  e;xamine;el  at 
the;  plae:e;s  sj)e;e:ifie;el  in  Ite;m  IV  he;le)w. 
'flu;  Exe;hange;  has  pre;pare;el  summarie;s, 
se;t  feulh  in  se;e:tie)n.s  A,  13.  iinel  C  he;le)w. 
e)f  the;  nu)st  signifie;ant  parts  e)f  sue:h 
state;me;nts. 

/\.  Sclf-Iia^iildtorv  ()r<>(iniz(iiion's 
Sldtdnidiii  oflha  Purposa  of.  and 
Slot utorv  Basis  for.  Ilia  Proposed  Bida 
(dninga 

1.  Purpei.se; 

'flu;  ICxeihcinge;  pre)pe)se;s  te;  ame;nel 
Exe:hange;  Rule;  ().l)7(e:)  by  re;vising  the; 

'  i.'i  u.,s.(;.  7as(l))(i). 

-  I.'i  7Ha. 

‘  17  CI  K  24e).l(ll>-4. 


re;epiire;me;nts  feir  e;nte;ring  an  e)rele;r  intei 
the;  Ele;e:tre)nie:  Orele;r  (Capture;  Sy.ste;m 
(“E()(C”).  In  iielelitiein,  the;  Exe:hange; 
pre)|)e)se;s  tei  ele;le;te;  all  re;fe;re;ne:e;s 
l)e;rt<uning  te)  the;  fCle;e:tre)nie;  'rahle;t,  a 
ele;e:ommissie)ne;el  Exe;hange;  e)rele;r  e;ntrv 
me;e;hanism. 

()rele;r  Feermat  anel  Svste;m  Entrv 
Re;eiuire;me;nts 

E()(C  is  the;  Exe:hange;'s  fle)e)r-hase;el 
e;le;e;tre)nie:  auelit  trail  anel  e)rele;r  trae.king 
syste;m  that  ])re)viele;s  an  cie;e. urate;  time;- 
.se;e]ue;ne:e;el  re;e;e)rel  e)f  all  e)rele;rs  anel 
transae:tie)ns  e;nte;re;el  anel  e;xe;e;ute;el  em 
the;  ileee)!'  e)f  the;  Exe;hange;.  E()(C  re;e;e)rels 
the;  re;e;e;ipt  e)f  an  e)rele;r  anel  ele)e:ume;nts 
the;  life;  e)f  the;  e)rele;r  through  the;  pre)e;e;ss 
e)f  e;xe;e:utie)n,  partial  e;xe;e:ution.  or 
e:ane:e;llatie)n.  This  syste;m  ine;luele;s  the; 
e;le;e;tre)nic  e;ommunications  inte;rfae:e; 
he;twe;e;n  heeoth  te;rminals  anel  the;  Fleieer 
13roke;r  we)rk  stations  anel  hanel  he;lel 
ap])lie:atie)ns.  'fhe;  fCOCC  was  ele;ve;loi)e;el 
by  the;  Exe:hange;  to  fulfill  one;  e)f  the; 
unele;rtakings  e;ontaine;el  in  the; 
(Ce)mmi.ssie)n’s  ()rele;r  Instituting  Puhlie: 
Aehninistrative;  Pre)e:e;e;elings  Pursuant  te) 
,Se;e:tie)ns  19(h)(1)  e)f  the;  Se;e:uritie;s 
Exe:hange;  Ae:t  of  l‘)84.  Making  Finelings 
anel  lm])e)sing  Re;me;elial  .Sane:lie)n.s 
(“Orele;!'”).-*  ,S])(;e:ifie:ally.  the;  E()(C  is 
inte;nele;el  te)  re;sj)e)nel  te)  Se;e;tie)n 
IV.13.e;.(v)  e)f  the;  Orele;r,  whie;h  re;eiuire;s, 
iuneeng  e)the;r  things,  that  the;  I’Cxe;hange; 
ine;e)r])e)rate;  inte)  its  auelit  trail  all  neen- 
e;le;e;lre)nie:  e)rele;rs  sue:h  that  the;  auelit 
trail  pre)viele;s  an  ae:e:urate;,  time;- 
.se;epie;ne:e;el  re;e;e)rel  e)f  e;le;e:tronie:  anel 
e)tlu;r  e)rele;rs,  e|ue)latie)ns  anel 
transae:tie)ns,  he;ginning  with  the;  re;e:e;ij)t 
e)f  the;  e)rele;r  anel  ele)e:ume;nting  the;  life;  e)f 
the;  e)reie;r  through  the;  i)re)e:e;.ss  e)f 
e;xe;e:ution.  partied  e;xe;e;ution.  or 
e:ane:e;liatie)n. 

In  e)rele;r  te)  e:e)mi)ly  with  tho  terms  of 
Rule;  (i.()7(e:)(l).  anel  thus  he;  in 
e:e)mj)liane:e;  with  the  Oreler,  Fle)e)r 
13re)ke;rs  .met  e;mple)yee;s  e)f  fle)e)r 
l)re)ke;rage;  firms  (e;e)lle;e:tive;ly  ”Fle)e)r 
Bre)ke;rs”)  upeen  re;e:e;iving  an  eereler  for 
e;xe;e:utie)n  on  the;  Exe:hange;  must 
imme;etiate;ly.  juie)!' te)  re;pre;se;nlatie)n  in 
the;  traeling  e;re)wel.  re;e:e)rel  the;  ete;tail.s  e)f 
the;  e)rele;r  inte)  EOfC.  This  pre)e:e;,ss, 
e;e)mme)nly  referreel  te)  the; 
“sy.ste;mizatie)n”  e)f  an  e)rele;r,  e:re;ate;s  an 
iie:e;unite;  time;-.se;e]ue;ne:e;el  re;e:e)rel  e)f 
e)rele;rs  een  the;  Exe:h;mge;. 

The;  Exe;himge;  has  ])re;se;ril)e;el  e:e;rtain 
elcita  e;le;me;nts  that  must  he;  e;nte;re;el  inte) 
the;  l‘C()(C  hefeere;  ;m  e)rele;r  mav  he; 
re;i)re;se;nte;el  in  the;  Traeling  (Cre)wei. 
The;.se;  elata  elements,  as  e:e)nt;iine;el  in 
Rule;  (i.OH — Re;e;e)rel  e)f  Orelers.  ine;luele;: 

'.S(U!  .Sucui'itios  lAcliim”!!  Act  KohMsc  No.  4:{2())t 
(.ScpUMnlxir  1 1. 201)0)  and  Adininislraliv(! 
I’rncciulino  Kilo  No.  :;-102H2. 
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(1)  CMTA  Inibrnialioii  and  the  name  ot 
the  clearing  OTI’  Holder  or  I'drin;  (2) 
o|)tions  synihol,  ex|)iration  month, 
exerci.se  price  and  tvpe  of  options;  (1) 
side  of  th(!  market  and  ord(!r  tyi)e;'’  (4) 
(piantity  of  o])tit)ns;  (5)  limit  or  sto]) 

|)ric(!  or  s])ecial  conditions;  (ti)  opening 
or  closing  transaction;  (7)  time  in  force; 
(8)  account  origin  code;^  and  (tt) 

\vh(!tlK!r  the  order  was  solicited  or 
nnsolicitcid.  The  Exchange  may.  from 
time  to  time,  also  recpiire  additional 
iidbrmation  if  needed.  The  remididng 
data  elements  ])rescrih(!(l  in  Rule  (i.B8 
are  to  be  recorded  as  the  events  oc:cur 
and/or  during  trade;  re])orting 
|)rocedures. 

The  PNchange  now  ])roposes  to 
incorporate  into  the  t(;xt  of  Rule  (i.()7(c) 
s])ecific  data  (;lements  r(;(]uired  for  the 
proi)er  systemization  of  an  order.  The 
Exchange  proposes  that  in  ordc;]'  to  meet 
the  reejnirements  for  the  ])ro])er 
systemization  of  an  order  Floor  Brokers 
will  he;  r(;(|uired  to  enter  into  the  EOC; 

(i)  I’lie  ojjtion  symbol;  (ii)  the  exi)iration 
date  of  the  option;**  (iii)  the  exerci.se 
price;  (iv)  buy  or  sell  with  apjdicable 
limit  or  stop  price  or  .sp(;cial 
instructions;  (v)  call  or  put;  (vi)  the 
(luantitv  of  contracts;  (vii)  the  name  of 
the  (;l(;aring  (H  R  I  lolder  or  ()  fR  Firm; 
and  (viii)  such  oth(;r  iidbrmation  as  mav 
be  recpiircid  by  the  Exchange  from  time 
to  time.  Anv  additional  information 
with  rcispect  to  the  order  including 
tho.se  data  elements  that  |sic|  found  in 
Rule;  (').()8  that  pursuant  to  this  pro])o.sal 
will  no  longer  he  rc;(pdre(l  at  the  time  of 
.systemization.  shall  he;  rcicorded 
contemporaneously  upon  r(;ceipt  which 
may  occur  aft(;r  the  representation  and 
execution  of  the  order.  The  proposcid 
order  entry  reciuirements  for  the;  ECXi 
are  consistent  with  the  order  format 
re(iuir(;ments  of  Ride  (i.(i7(h).  Thus, 
adopting  the  or(l(;r  format  reepdrements 
of  Rule  ().()7(h)  for  the  EOC  and 
incorporating  them  into  Rule  ().(i7(c) 
will  serve  to  align  Exchange  Ridcxs  on 
order  entrv  re(|uirements.  In  addition, 
the  Exchange  notes  that  the  pro])osi;d 
order  entry  r(;{|uirenu;nt.s  n(;ces.sary  for 
the;  .sy.st(;mization  of  an  order  for  the 
EOC  an;  suh.stantiallv  similar  to  those 
])r(;scrihed  by  the  Chicago  Board 

■■'l  lu!  CMT.A  process  nllows  .in  O'l'l’  IIoIiUm'  Iii 
(!iil(!r  Iradi!  that  is  sul)S(S|iiiM)tlv  satlliul  into  Ihi; 
accoiiiil  ()l  a  (lilltsriMil  linikia-  Iksilta  al  Ilia  Optiiuis 
( ilaariii”  (iorporalioii. 

'■Orilar  Ivpa  is  also  ratarrail  to  as  ilia  origin  coda 
(i.a.  (iuslomar.  I'inn  or  Markal  Makar). 

"  Siijmi  .sac  nola  (i. 

"  III  ordar  to  acaoiiiiiiodala  Qiiarlarlv  Options 
.Sarias  and  .Short  Tarin  Option  .Sarias.  Ilia  hxclianga 
pro|)osas  to  raipiira  Ilia  actual  a.xpiralion  data  of  an 
option,  and  not  just  tlia  ax|)iration  month,  as 
prasanlly  raqiiirad. 


0])tion.s  Exchange  (“CBOE”)  pursuant  to 
CBOE  Rule  (i.24(a](2).*' 

Rursiiant  to  the  proposed  rule  chtmge, 
I’door  Brokiirs  will  he  ntipiired  to  enter 
nuich  of  thi;  sttini;  itdbrmation  when 
systematizing  an  order  as  is  pre.sentlv 
reipiired,  with  tin;  (;xc(;])tion  of  the 
Clitiiring  Mendter  Tnide  Agniement 
(“('.MTA”)  information,  o])eiung/ 
closing  designation,  the  order  tv])e  or 
account  origin  codi;,  the  tinu;  in  force, 
and  whether  the  order  was  solicited  or 
un.solicited.  Floor  Brokers  have  told  the 
I'ixchange  that  genenilly  these  are  the 
last  hits  of  information  given  to  them 
when  receiving  an  orditr  and  that 
waiting  to  receive  this  information  and 
enter  it  into  EOCi  can  delay  the 
repre.sentation  and  execution  of  an 
order.  In  today’s  trading  environment  of 
rajiidly  moving  markets  and  the  need  to 
execute  an  order  tind  hedge  a  trade  in 
rital  or  niiar  real  time,  even  a  slight  dehiy 
can  jtrove  to  he  detrimental  to  tlie 
handling  of  an  order.  Because  the 
CMTA  information,  the  o])eiung/closing 
designation,  the  account  origin  code,  the 
time  if  force  and  whether  an  order  was 
soliciti;d  or  im.solicititd  an;  not 
contractual  terms  of  ;i  tnide  itself  nor  tire 
they  re(]iiir(;d  diita  elements  ])iirsnant  to 
the  Exchangit’s  ordiir  formiit 
niipiiniments,  the  Exchtmge  does  not 
heliitvi;  this  infornuition  mieds  to  hi; 
enter(;d  into  the  EOC  |)rior  to  an  order 
being  repr(;.sente(I  in  the  Tniding  (irowd. 
hilt  niity  he  entered  contemporaneously 
111)011  the  reciiipt  of  such  information, 
even  if  that  occurs  after  tin;  order  h:ul 
been  representeil  and  executed  in  the 
'rrading  (irowd. 

The  Exchange  notes  that  jiroposed 
rule  chiinges  contained  in  this  filing 
relate  only  to  the  system  entry 
requirements  for  floor  ha.sed  orders  and 
do  not  amend  or  revise  rules  govitrning 
the  record  of  orders  (Rule  (i.BH).  Floor 
Brokers  imi.st  continue  to  maintain 
projier  order  records,  including  any 
order  information  that  is  ])re.sently 
required  for  the  jiroper  .systemization  of 
an  order  that  will  no  longer  he  r(;(|iiired 
for  that  piii'iiose  pursuant  to  this 
proposal.  In  addition,  the  Exchange 
notes  tlicit  this  ])ropo.sal  does  not  amend 
or  revisi;  rules  governing  trade  ritporting 
duties  (Rule  h.tit)). 

Tlu;  Electronic  Tablet 

The  Electroiuc  Tiihlet  was  an  order 
entry  .system  which  would  ritcord  orders 
in  a  hand  written  format  that  in  turn 

■'.SV.’iU'.liOl';  Kuli!  ().24(ii)(2).  S(H‘ also  .Sociiriliii.s 
llxchiingi!  Act  Kiiliiiiso  No.  .SItOdli  (lamiarv  7,  2()I),S). 
7(1  I  K  24:i(i  ()an  Ut,  Zltlt.''))  (.SK-(;ii()i:-2()()4-77). 

'"'I'lio  (IM'I’A  proca.ss  allow.s  an  OTI’  1  loldar  or 
O’l’l’  to  oxiiculi!  a  Irado  that  is  sul)si!(|uoiitlv 
.solllad  into  llm  account  ol  a  diliorcnl  broker  doakir 
l)v  iho  Options  OInaring  Oorporalion. 


could  he  transmitted  to  a  Floor  Broker's 
EO(i  workstation  for  riipresentation  in 
the  Trading  (irowd.  The  Electronic 
Tablet  provided  an  alternative  to  tlu; 
order  entry  fiinctionalitv  of  the  EOC. 
while  providing  for  an  accurate  time- 
.seipienced  record  of  orders  on  the 
Exchange.  Floor  Brokers  could  lumd 
write  order  information  into  the 
Electronic  Tablet  iii)on  receipt  of  an 
order,  route  the  order  to  ECKi  and  then 
manually  key  into  E(X'.  additional  order 
and  transaction  information  for 
reporting  and  clearing  purposes. 

The  Eiectronic  Tablet  was  designed  to 
exjiedite  the  entry  of  orders  into  E(Xi. 
Due  to  ongoing  enhancements  to  the 
functionality  of  the  EOC  svstem  since  its 
introduction,  the  Electronic  Tablet  was 
used  increasingly  less  often  and 
eventually  became  obsolete.  The 
Electronic  Tablet  was  fully 
decommissioned  by  the  Exchange  in 
2(){)B.  Because  F’loor  Brokers  may  satisfv 
all  order  entry  requirements  hv  entering 
tin  order  directly  into  EOC,  the 
Exchange  has  no  i)lan.s  to  utilize  the 
Electronic  Tablet  fiinctionalitv  going 
forward.  Accordingly,  the  Exchange 
|)ro|)ose.s  to  diilete  references  to  tlu; 
Electronic  Ttihlet  found  in  its  Rules. 

2.  .Statutory  Basis 

The  [iroposed  rule  change  is 
consistent  with  .Section  (i(h)  of  the 
.Securiti(;s  Exchiinge  Act  of  l‘)34  (tlu; 
"Act”]."  in  general,  itnd  furthers  tlu; 
objectives  of  .Section  ()(h)(.5).'-  in 
particular,  in  that  it  is  designed  to 
jirevent  fraudulent  and  mani])iilative 
acts  and  juactices.  to  ])romote  just  and 
(;quitahle  jirinciples  of  trade,  to  foster 
cooiieration  and  coordination  with 
])er.sons  engaged  in  facilitating 
transactions  in  .securities,  and  to  remove 
impediments  to  and  jierfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  sy.stem. 

Tlu;  proiiosed  changes  to  order  entrv 
requirianents  for  the  ECXi  is  designed  to 
promote  just  and  equitable  jirincijiles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  tran.saclions  in  securities  hv 
ensuring  that  the  terms  of  an  ord(;r 
continue  to  he  jiroperly  systematized 
prior  to  tlu;  order  being  represented  in 
tlu;  Trading  (irowd.  The  Exchange  not(;s 
that  changes  are  consistent  with  the 
order  svstemization  re(|uirenu;nts  in  the 
Order  which  r(;(|iiire.s,  among  other 
things,  that  tlu;  Exchange  inc.oriiorate 
into  its  audit  tniil  all  non-electronic 
orders  such  that  the  audit  trail  jirovides 
an  accurate,  time-seiiiienced  record  of 
electronic  and  other  orders,  iiiiotations 

"  \-i  I  ..S.C.  7Kl(b). 

1.-)  I  ..S.C.  7Hl(b)(.S). 
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and  transactions.  Iniginning  with  the 
receipt  oi  the  order  and  docninenting 
tin;  life  of  tin;  ord(;r  through  the  process 
of  execution,  partial  (;xecntion.  or 
cancellation.  Tin;  Exchange  believes  that 
aligning  the  onl(;r  entry  r(;(piir(;nn;nts 
for  tin;  E()(i  with  tin;  Exchange's  order 
format  r(;(|nir(;inents  will  fnrtln;r 
promote  just  and  (;(|nitahl(;  principles  of 
trade,  to  foster  coop(;ration  and 
coordination  with  persons  engag(;d  in 
facilitating  tran.sactions  in  securities  on 
tin;  Exchange.  Reducing  tin;  burden  on 
Floor  Brokers  to  enter  order  information 
prior  to  repr(;sentation  will  promote  just 
and  (;(piitahle  princij)les  of  trade;  and 
remove  im|)ediments  to  and  jierfect  tin; 
mechanism  of  a  free;  anel  e)pe;n  m;irke;l  hv 
re;elue;ing  the;  elelay  in  re;pre;se;ntation  anel 
e;xe;e:utie)n  of  an  oreler  on  the;  Exediange. 
The;  j)re)j)e).sal  is  alse;  ele;signe;el  te;  pre;ve;nt 
franelnle;nt  anel  manipidative  ae:ts  anel 
j)rae:tie:e;.s.  hv  enseiring  that  the;  Exeliange; 
is  able  te)  me;e;t  its  e)hligatie)n  te)  e:re;ate; 
anel  maintain  a  time;-se;e]ne;ne:e;el  re;e:e)rel 
e)f  eerelers.  epieetatieens  anel  transaelieens 
e)n  the;  Exeliange;.  In  ieelelitieen.  the; 
ele;le;tie)n  e)f  ride;  re;fe;re;ne;e;s  pertaining  te) 
a  ele;e:e)mmissie)ne;el  e)rele;r  e;ntrv  svstein 
will  help  pre)te;e;t  inve;.ste)r.s  anel  the; 
l)nhlie:  inte;re;.st  by  re;elne:ing  ])e)te;ntial 
e;e)nfn.sie)n  that  may  result  freem  having 
e)h.se)le;te;  e)r  e)ut-elate;el  rule;s  in  the; 
l!!xe:hange;'s  rnle;he)e)k.  Fnrthermeere;.  the; 
pre)pe).sal  re;me)ve;s  impe;elime;nts  te)  ;mel 
j)e;rfe;e:ts  the;  me;e:hanism  e)f  a  fre;e;  anel 
e)pe;n  marke;t  anel  a  natieenal  market 
system  by  allowing  leer  meere;  timelv 
e;xe;e;ntie)ns  e)f  e)pe;n-e)nte;rv  e)rele;rs. 

B.  Salf-Baguldtory  Organiy-dtioii's 
StdiHiiudit  on  Biirdon  on  (JoinpatHion 

The;  Exediange;  eie)e;s  not  believe;  that 
the;  i)re)pe)se;el  ride;  change;  will  imj)e).se; 
any  hurelen  on  ce)mpe;titie)n  that  is  ne)t 
ne;e:e;s.sarv  e)r  apj)re)priate  in  fnrtherane;e; 
e)f  the;  ])nrpe).se;s  of  the;  Ae;t.  The; 

|)re)pe)se;el  rule;  e;hange  is  ele;signe;el  te) 
enable;  NYSE  Are;a  te)  align  the;  eereler 
feirmat  re;e]ni remen ts  of  the;  Exediange 
with  thexse;  e)f  a  e:e)mpe;ting  e)])tie)n.s 
e;xe;hange;.  The;  pre)])e)sal  weeiilel  alle)w 
Floe)!'  Bre)ke;rs  e)n  the;  Exchange;  te)  he; 
affe)rele;el  the;  ability  te;  transael  hnsine;ss 
nneie;r  the;  similar  re;e]nire;me;nts  as 
hre)ke;r.s  e)n  ;i  e;e)mpe;ting  e;xe;hange;.  The; 
fixchange;  he;lie;ve;s  that  the;  j)re)pe)sal  will 
re;elne;e;  the;  hnrelen  e)n  Fheeir  Breekers  by 
e;e)e)relinating  eliffe;re;nt  eereler  e;ntrv 
re;epiire;me;nt.s  e)n  eliife;re;nt  e;xe:hange;.s.  By 
re;elne:ing  Fleeeer  Bre)ke;rs  hiireleai  een  e)rele;r 
e;ntrv  e:e)mpli;me;e;.  the;  Exediange;  he;lie;ve;.s 
the;  |)re)j)e)sal  will  impreeve;  the 
e:e)m])e;titive;ne;s.s  e)f  Exediange;  Fle)e)r 
Breekers  anel  alse)  prome)te;  e:e)mj)e;titie)n 
fe)r  e)rele;rfle)w  among  market  partie;i])ants 
iinel  the  e)ptie)n.s  e;xe:hange;.s. 


(j.  Sdlf-Hagnldtoiy  Orgoni/Ailion's 
Stdtonidnl  on  (A)nnndnts  on  tlw 
Pvoposod  Bnid  (duingo  /{ee:e;/i'e.‘e/  From 
Mdinhors.  Pdi  ticiponts,  or  Ollnns 

Ne)  writte;n  e:e)nnne;nt.s  we;re;  se)lie:ite;el 
e)r  re;e;e;ive;el  with  re;s|)e;e;t  te)  the;  |)re)])e).se;ei 
ride;  ediange;. 

III.  Date;  of  EtVe;i:tiv(;ni;ss  of  the; 

Proposf;d  Rule;  (ihange;  and  Timing  for 
(]onimission  Action 

The;  Exe:h<mge;  has  file;el  the;  prope)se;el 
ride;  e:hiinge;  ])nrsiiant  te)  Se;e:tie)n 
lt)(h)(.3)(A)(iii)  e)f  the;  Ae;t  ' '  anel  Ride 
H)h^(n(())  the;reimele;r. '■*  Bi;e:an.se;  the; 
pre)pe).se;el  ride;  edninge  ele)e;s  neit:  (i) 
Signifie:antly  aife;e;t  the;  pre)te;e:tie)n  eif 
inve;.ste)rs  eir  the;  jiiihlie:  inte;re;st:  (ii) 
impei.se;  any  .signifie:ant  hnrelen  ein 
e:e)ni|)e;titie)n:  anel  (iii)  heeienne;  e)|)e;rative; 
prieir  te;  30  elays  fremi  the  elate;  em  whie:h 
it  was  file;el,  eir  sne:h  .she)rte;r  time  as  the; 
(iemnnissiem  may  ele;signate.  if 
exmsistent  with  the;  pre)te;e;tie)n  e)f 
investeirs  anel  the;  piihlie:  inte;re;st.  the 
])re)|)e)se;el  ride;  e:hange;  heis  he;e:e)me; 
e;ffe;e:tive;  pursuant  to  Se;e:tie)n  19(hK3)(A) 
e)f  the;  Ae;t  anel  Rule  19l)-4(n(())(iii) 
the;re!nnele;r. 

A  pre)pe)se;el  ride;  eliange;  file;el  uneler 
Ride;  l‘)h-4(i)(())  neirmally  ele)e;s  neit 
he;e:e)me;  e)|)e;nitive;  ])rie)r  te)  30  elavs  iifter 
the;  elate;  e)f  the;  filing.  I!e)we;ve;r.  i)iirsnant 
te)  Ride  10h-4(f)(l))(iii),"’  the 
(iommission  mav  elesignate;  ei  shorter 
time;  if  siie:h  ae.tiem  is  e:e)n.si.ste;nt  with  the 
pre)te;e:tie)n  eif  inve;.ste)rs  anel  the;  |)uhlie: 
inte;re;st. 

At  any  time  within  00  elays  eif  the; 
filing  e)f  sne:h  pre)])e)se;el  rule  eliange.  the; 
(xmnnissiem  siimmarily  mav 
tempeirarily  snsi)e;nel  sne:h  ride  e:hange  if 
it  a])i)e;ars  to  the;  (ximmissiein  that  sne:h 
ae:tion  is  m;e:e;s.sary  or  api)re)])riate;  in  the; 
inihlie:  inte;re;st,  for  the;  ])re)te;e:tie)n  of 
investeirs,  eir  eitherwise;  in  fnrthe;rane:e  of 
the;  pnrpei.ses  of  the;  Ae;t.  If  the; 
(iemnnission  take;.s  .siie;h  aeliem,  the; 
Ceimmissiem  shall  institute;  pre)e:e;e;elings 
nnele;r  Se;e:tie)n  10(h)(2)(B)  eif  the  Ae:t  tei 
ele;te;rmine;  whe;the;r  the;  ])re)pe).si;el  ride 
ediange  shonlel  he;  a})])re)veel  eir 
elisa])])re)ve;el. 

1\^  Solicitation  of  (Comments 

lnte;re;ste;el  per.sems  are;  invite;el  tei 
snhinit  written  elata,  vie;w.s.  and 
argnme;nts  e;e)ne;e;rning  the;  fe)re;ge)ing. 
inedneling  whe;the;r  the;  ])re)|)e)se;el  rule; 
ediange  is  exmsistent  with  the;  Ae:t. 
Ceimments  mav  he;  siihmitteel  hv  ;mv  eif 
the;  feilleiwing  me;the)els; 


' 'l.'j  ll.,S.(;.  78s{l))(,i)(A)(iii). 

17  Ci'K  24().l‘!l)-l(r)((i). 

'  >17  e:i'K  24l).l‘)l)-4(l')((i). 
"■17  Cl’K  24().l!)l>-4(r)((i)(iii). 
l.'i  II..S.(:.  7«s(l))(2)(H). 


Kldctronic  (Joininonls 

•  Use  the;  (ximmissiem’s  lnte;r!ie;t 
ex)m!ne;nt  feirm  [hUpd/www.soc.gov/ 
n I Ids/sro .shindy,  or 

•  Se;nel  an  email  tei  rido- 
(:oinm(mts@sd(:.gov.  Fle;i!se;  ineliiele;  File; 
Nnmhe;!' SR-NYSEAre:a-201 3-21  em  the; 
si!hje;e:t  line. 

Paper  (Jonnnents 

•  Senel  pajie;!’  exmnnents  in  tripliexite 
te)  Elizaheith  M.  Murjiliv.  Se;e:re;tarv. 
Si;ex!ritie;s  anel  hixediange;  Cxmimission. 
100  F  Stre;e;t  NE..  Washingtem.  DU 
20540-1000. 

All  snhmissiems  .shemlel  refer  tei  File; 
Ninnher  SR-NYSEAre;a-2013-21.  This 
file;  ninnher  shemlel  he;  inediieleel  em  the 
si!hje;e:t  line;  if  e;mail  is  i)se;el.  To  help  the 
Ceimmi.ssiem  pre)ex;ss  anel  review  vemr 
ex)mme;nts  more;  effiedentlv,  ])le;ase;  u.se 
emly  erne  metheiel.  The;  (ieimmi.ssiem  will 
peist  all  exmiments  em  the;  Uommissiem’s 
lnte;rne;t  \Ve;h  site;  (httj)://m\’\\’.sd(:.gov/ 
rides/sro.shlinl).  Ue)pie;s  eif  the; 
siihmissiem.  all  snhse;ep!e;nt 
anie;nehne;nts.  all  written  state;me;nts 
with  re;s])e;e:t  tei  the;  pre)pe)se;el  rule 
e'hiinge;  that  are;  fileel  with  the; 
Uemimi.ssiem.  anel  all  writte;n 
exmnnnniexitiems  re;lating  tei  the; 
jireijieiseel  rule  ediange  he;twe;e;n  the; 
Ueimmissiem  anel  anv  ])e;r.se)!i.  e)the;r  than 
theise;  that  may  he;  withhelel  fremi  the; 
jinhlie:  in  aexxirelanex;  with  the; 
preivisiems  eif  5  ll.S.fi.  552.  will  he; 
availiihle  feir  \Ve;h  site;  viewing  anel 
printing  in  the;  Cemimissiem’s  Fuhlie; 
Re;fe;re;nex;  Reieim.  100  F  Stre;e;t  NE.. 
Washingtem.  DU  2054t)-1000.  on  eiffienal 
hi!sine;.ss  elavs  between  the  hours  eif 
10:00  a.m.  anel  3:00  p.m.  (xijiies  eif  sue;h 
filing  akso  will  he;  available  feir 
i!)spe;e:tion  anel  ceijiying  at  the;  prine:ipal 
eiffice  of  the  Exe;hange;.  All  e:e)!))!m;nts 
re;e:e;ive;el  will  he;  jieisteel  withemt  e:hange;; 
the;  txmimissiem  eloeis  neit  e;elit  ])e;r.semal 
ielentifving  infeirmation  from 
snhmissiems.  Yem  .shemlel  submit  emlv 
infeirmation  that  yem  wish  tei  make; 
available  pnhlie;lv.  All  snhmissiems 
shemlel  refer  tei  File;  Nnmhe;r  SR— 
NYSEAre:a-201 3-21 .  anel  shemlel  he; 
suh!nitte;el  em  eir  he;ie)re;  Ajiril  4,  2013. 

Ixir  the;  (x)nimissie)n.  liy  llie;  Ilivisiein  of 
Tnieling  aiiei  Maike;ls.  pursiianl  to  elelegcileel 
authority.  "* 

Ke;vin  M.  O’Neill, 

Deputy  S(!(:r(;l(ir\ >. 

Il'K  Ooc.  2()i:i-l),')fUi2  filed  :i-i:i-i:i:  «:4.'>  ainl 
BILLING  CODE  8011-01-P 


17  CFK  2()l).:il)-:i(a)(12). 


16332 


Federal  Register / Vol.  78,  No.  50 /Thursday,  March  14,  201 3 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69081;  File  No.  SR- 
NYSEMKT-2013-16] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Rules 
Governing  Order  Format  and  System 
Entry  Requirements 

Marcli  H.  2013. 

I’ursuanl  to  Section  lt)(l))(1)  '  ol  the 
.S(!cunties  Exchange  Act  of  1934  (the 
“Act”)“  and  Rule  lOh^  thereunder.  * 
notice  is  lierehv  given  that  on  Marcli  5, 
2013,  NYSE  MKT  LLC  (tlie  "Exchange” 
or  "NYSE  MKT”)  filed  with  the 
Securities  and  Exchange  (ionnnission 
(the  "C.onnnission”)  the  jiroposed  rule 
change  as  descrihed  in  Items  1.  11,  and 
111  below,  which  Items  have  been 
prejiared  by  the  self-regulatory 
organization.  The  (’ommi.ssion  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  ])ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (liange 

The  Exchange  jiroposes  to  amend 
rules  governing  Order  Format  and 
System  Entry  Requirements.  The  text  of 
the  proposed  rule  diange  is  available  on 
the  Exchange's  Web  site  at 
u'U'U’./Jv.se.rom.  at  the  princi])al  office  of 
the  Exchange,  and  at  the  C.ommission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  Commission,  the 
.self-regulatory  organization  included 
.statements  concerning  the  purpose  of. 
and  basis  for.  the  projiosed  rule  change 
and  discussed  any  comments  it  received 
on  the  jiroposed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  places  sjiecified  in  Item  IV  below. 
The  Exchange  has  prejiared  summaries, 
set  forth  in  sections  A,  B.  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Iidf’iildtorv  ()r<>(inizcition’s 
Sldtdiiwnt  of  thd  Puvposd  of,  ond 
Sfdidtorv  Basis  for,  iho  Proposod  Bdio 
(did  ago 

1.  Purpose 

The  Exchange  projioses  to  amend 
Exchange  Rule  955NY(c)  by  revising  the 


'  U)  II..S.C.  7«s(l))(l). 
-  1.T  IK.S.t;.  7a:i. 

‘  17  CFR  24().l<)l)-4. 


reriuirements  for  entering  an  order  into 
the  Electronic  Order  Capture  System 
("ECKi”).  In  addition,  the  Exchange 
propo.ses  to  delete  all  references 
])ertaining  to  the  Electronic  Tablet,  a 
decommissioned  Exchange  order  entry 
mechanism. 

Order  Format  and  System  Entrv 
Re(|uirements 

l-iOC  is  the  lixchange’s  iloor-hased 
electronic  audit  trail  and  order  tracking 
system  that  jirovides  an  accurate  time- 
sequenced  record  of  all  orders  and 
tran.sactions  entered  and  executed  on 
the  floor  of  the  Exchange.  EOC  records 
the  receipt  of  an  order  and  documents 
the  life  of  the  order  through  the  process 
of  execution,  partial  execution,  or 
cancellation.  This  system  includes  the 
electronic  communications  interface 
between  booth  terminals  and  the  Floor 
Broker  work  .stations  and  hand  held 
ajiplications.  The  EOC  is  designed  to 
fulfill  one  of  the  undertakings  contained 
in  the  Commission's  Order  In.stituting 
Public  Administrative  Proceedings 
Pursuant  to  Sections  1‘)(h)(l)  of  the 
Securities  Exchange  Act  of  l‘)34. 

Making  Findings  and  Imposing 
Remedial  .Sanctions  ("Order”).' 
.S])ecifically.  the  ITKi  is  intended  to 
res])ond  to  .Section  IV.B.e.(v)  of  the 
Order,  which  recpiires,  among  other 
things,  that  the  Exchange  incor|)orate 
into  its  audit  trail  all  non-electronic 
orders  such  that  the  audit  trail  provides 
an  accurate,  tinui-scxiuenced  record  of 
electronic  and  other  ord(;rs,  (juotations 
and  tran.sactions.  beginning  with  the 
receipt  of  the  order  and  documenting 
the  life  of  the  order  through  the  proce.ss 
of  execution,  ])artial  execution,  or 
{:ancellation. 

In  order  to  com]jly  with  the  terms  of 
Rule  955NY(c).  and  thus  he  in 
compliance  with  the  Order.  Floor 
Brokers  ami  employees  of  Boor 
brokerage  firms  (collectively  "Floor 
Brokers”)  u])on  receiving  an  order  for 
execution  on  the  Exchange  must 
immediately,  prior  to  rejiresentation  in 
the  trading  crowd,  record  the  details  of 
the  order  into  EOfk  This  ])roce.s.s, 
commonlv  referred  to  the 
“svstemization”  of  an  order,  creates  an 
accurate  time-setpienced  record  of 
orders  on  the  Exchange. 

The  Excdiange  has  ])re.scrih(!d  certain 
data  eUiinents  that  must  he  entenul  into 
the  EfX;  before  an  order  may  he 
repre.sented  in  the  Trading  (irowd. 

The.se  data  elements,  as  contained  in 
Rule  9.5()NY — R(;cord  of  Orders,  include: 
(1)  Clearing  Member  Trade  Agreement 


'  ,S(!(!  .Sliciirilios  Act  Kdlua.so  No.  4;j2()It 

(S(!])!oml)oi'  1 1.  2000)  and  Adniinislralivi! 
l’|■o(:(u!din”  I'ilo  No.  :t-102K2. 


("CMTA”)  information,"’  and  the  name 
of  the  ( tearing  ATP  Holder:  (2)  options 
symbol,  (ixpiration  month,  exerci.se 
price  and  type  of  options;  (3)  side  of  the 
market  and  order  type;'*  (4)  ciuantity  of 
o])tions;  (3)  limit  or  stoj)  price  or  special 
conditions;  (ti)  ojjening  or  closing 
transaction;  (7)  time  in  force:  (8)  account 
origin  code:  ^  and  (9)  whether  the  order 
was  solicited  or  unsolicited.  The 
Exchange  may.  from  time  to  time,  also 
re(|uire  additional  information  if 
needed.  The  remaining  data  elements 
pre.scrihed  in  Rule  9.5(iNY  are  to  he 
recordeil  as  the  events  occur  and/or 
during  trade  reporting  ])rocedures. 

The  Exchange  now  pro])o.se.s  to 
incorporate  into  the  text  of  Rule 
9.5.5NY(c)  specific  data  elements 
required  for  the  proper  sy.stemization  of 
an  orchil'.  The  Exchange  proi)ose.s  that  in 
order  to  meet  the  re()uirements  for  the 
])ro])er  systemization  of  an  order  Floor 
Brokers  will  he  recpiired  to  enter  into 
the  E(3C:  (i)  The  ojjtion  symbol;  (ii)  the 
(ixpiration  date  of  the  option:'*  (iii)  the 
exerci.se  price:  (iv)  buy  or  .scill  with 
a])])licahle  limit  or  stop  price  or  spec:ial 
instructions;  (v)  call  or  put;  (vi)  the 
cpiantity  of  contracts;  (vii)  the  name  of 
the  chiaring  ATP  Holder;  and  (viii)  such 
othcir  information  as  may  he  rcupiinui  by 
the  Exc  hange  from  time  to  time.  Any 
additional  information  with  respcict  to 
the  order,  including  those  data  elements 
found  in  Rule  9.5(jNY  that  pursuant  to 
this  propo.sal  will  no  longer  he  rcuiuired 
at  the  lime  of  sy.stemization.  shall  he 
rcH.'orded  contem|)oraneou.sly  upon 
receipt  which  may  occur  after  tlie 
re|)re.sentation  and  execution  of  the 
ordcu'.  The  proposed  order  entrv 
re(|uirements  for  the  E(Xi  are  consistent 
with  the  order  format  requircmients  of 
Rule  9.5.5NY(h).  Thus,  adopting  the 
order  format  rt:(|uirement.s  of  Rule 
955NY(h)  for  the  E(X'.  and  incorporating 
them  into  Rule  95.5NY(c)  will  serve  to 
align  Exchange  Rides  on  order  entrv 
requirements.  In  addition,  the  Exchange 
notes  that  the  proposed  order  entry 
recpiirements  neces.sary  for  the 
systemization  of  an  order  for  the  EtXi 
are  substantially  similar  to  tho.se 
|)re.scrihed  hv  the  (ihicago  Board 


■'Till!  (M'l'A  prociiss  iilhiws  an  O'I'I’  I  l()l(l(!i'  or 
OTP  Finn  jsic)  lo  onlta  a  Iradt!  that  i.s  sul)so(|U(!nliv 
s(4tl(!(l  into  tin;  account  ol  a  (lilli^riuit  lirokcr  I)(xiI(M' 
at  lli<^  Options  Olisirin^  Coi'ixaation. 

'■OrdiM’  t\  pt!  is  also  ri'lcrrod  lo  as  the  oi  i”in  code 
(i.(!.  ('.iisloincr.  I•'il■m  or  Mark(!l  .Maker). 

^.S'c'c  .supra  not(!  Ii. 

“In  ord(!r  lo  accommodap!  Qiiarlerlv  Options 
.Scries  and  .Short  Term  Option  .Siaies.  the  F.xchan^e 
proposes  to  rispiirt!  the  actual  expiration  dale  of  an 
o|)tion.  and  not  ju.st  the  expiration  month,  as 
pr(!S(!ntlv  nxpiinxl. 


II 
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Options  Fxcliange  (“CBOF")  pursuant  to 
CBOF  Rule  (i.24(a)(2)." 

I’ni'snant  to  tin*  pr()j)()si!(l  rule  change. 
Floor  Brokers  will  he  r(!(pure(l  to  (iutcir 
much  oi  tin;  same  inlormation  when 
systematizing  an  order  as  is  pre.senflv 
r(H|nired.  with  IIk;  i!XC(!j)tion  of  IIh; 

OMTA  intormation.  o|)(!ning/closing 
designation,  tin;  order  ly|)e  or  account 
origin  code,  the!  time!  in  force,  and 
wh(!ther  the  order  was  .solicilcal  or 
un.solicit(ul.  Floor  Brokers  have  told  the 
Fxchange  that  gemaally  these  an;  the 
last  hits  of  information  given  to  them 
when  receiving  an  order  and  that 
waiting  to  receive!  this  information  and 
enter  it  into  !•]{)(;  can  delay  the 
representation  and  execution  of  an 
ord(!r.  In  today's  trading  environment  of 
rapidly  moving  markets  and  the  need  to 
execute  an  order  and  hedge  a  trade  in 
real  or  near  real  time,  even  a  slight  delay 
can  j)rov(!  to  he  detrimental  to  tlie 
handling  of  an  order.  Because  the 
(’.M  l’A  information,  the  opening/closing 
designation,  tla:  account  origin  code,  the 
tinu!  if  force  and  whether  an  order  was 
solicited  or  nnsohcit(!d  are  not 
contractual  terms  of  a  trade  it.scilf  nor  an! 
they  nupiired  data  (!l(!ment.s  |)iirsuant  to 
the  Fxchange's  ord(!r  format 
r<!(piir(!ments.  the  Fxchangc!  do(!s  not 
heli(!V(!  this  information  needs  to  he 
ent(!n!d  into  the  EOd  |)rior  to  an  ord(!r 
being  repr(!S(!nted  in  the  Trading  (aowd, 
hilt  may  hi!  ent(!red  contiiinporaneously 
n])on  till!  r(!cei|)t  of  such  information. 
(!ven  if  that  occurs  aftiir  the  order  had 
been  n!i)r(!.sented  and  executed  in  thi! 
Trading  Oowd. 

The  Fxchangi!  notes  that  jiroposed 
rnli!  changes  mentioned  above  relate 
only  to  the  system  entrv  requirements 
for  floor  ha.sed  orders  and  do  not  amend 
or  revise  rules  governing  the  record  of 
orders  (Rule  ‘).5(iNY).  Floor  Brokers 
mu.st  continue  to  maintain  projier  order 
riicords.  including  ordiir  information 
pre.s(!ntly  rixpiinid  for  the  jjroper 
systemization  of  an  ordc'r  that  will  no 
longer  he  riupiired  for  that  purpose 
pursuant  to  this  proposal.  In  addition, 
the  Fxchange  not(!s  that  this  projiosal 
does  not  amend  or  nwi.se  rules 
governing  trade  reporting  duties  (Rule 
‘).57NY). 

The  Idectronic  Tablet 

I’he  Flectronic  Tablet  was  an  order 
entry  system  which  would  record  orders 
in  a  hand  written  format  that  in  turn 
could  he  transmittiul  to  a  Floor  Broker's 
F()(l  workstation  for  nijiresimtation  in 
till!  Trading  Caowd.  The  Flectronic 
Tablet  providiul  an  alternative  to  thi! 


■’.Siv?  CItOK  Riili!  l>.;'4(ii)(^l-  "Aw  .S(!(:iiiili<!s 
.\i:l  Kolcasi?  No.  .'ilHMHi  (|;iniiiii'v  7.  2l)().">). 
70  I  K  24:H)  (liiii.  i:i.  200.1)  (.sr-(;hoi;-26o4-77). 


order  entry  functionality  of  the  liOC, 
while  providing  for  an  accurate  time- 
.seipienced  record  of  ordiirs  on  the 
Fxchange.  Floor  Brokiirs  could  hand 
wrili!  order  information  into  the 
Flectronic  Tablet  upon  riiceijit  of  an 
order,  route  the  order  to  I'iCK!  and  then 
maniiallv  kiw  into  fiOC  additional  ordiir 
and  transaction  information  for 
rejiorting  and  clearing  pnrpo.ses. 

rhi!  Flectronic  Tahhit  was  d(!.sign(!d  to 
expedite  the  entry  of  orders  into  i'X)(i. 
Dill!  to  ongoing  enhancements  to  the 
functionality  of  tlu!  FOd  system  since  its 
introduction,  thi!  Flectronic  Tablet  was 
n.sed  increasingly  less  oftiai  and 
eventually  hei:anu!  oh.solete.  I'lie 
Flectronic  Tablet  was  fully 
decommissioned  by  the  1‘Ncliange  in 
2()()t).  Becau.se  Floor  Brokers  may  satisfy 
all  order  entry  reipiirements  by  entering 
an  order  directly  into  FOCi.  the 
Fxchange  has  no  plans  to  utilize  the 
Flectronic  Tablet  functionality  going 
forward.  Accordingly,  the  Fxchange 
jiropo.ses  to  delete  r(!ferences  to  the 
Flectronic  Tablet  found  in  its  Rules. 

2.  Statutory  Basis 

riie  j)ropo.sed  rule  change  is 
consi.stent  with  Section  (ilh)  of  the 
.Securities  Fxchange  Act  of  l‘)34  (the 
"Act")."’  in  general,  and  furthers  the 
objectives  of  .Section  ()(h)(.5)."  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  jiractices.  to  promote  just  and 
equitable  princi|)les  of  tradi!.  to  foster 
coo|)eration  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  .securities,  and  to  remove 
impiuliments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  ])roi)o.s(!d  changes  to  order  entrv 
reiiuirements  for  the  FCJ(i  is  designed  to 
promote  just  and  eipiitahli!  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  |)er.sons  engaged  in 
facilitating  transactions  in  securities  by 
(!n.suring  that  the  terms  of  an  order 
continue  to  hi!  projierly  systinnatized 
prior  to  the  order  being  riipresented  in 
thi!  Trading  Crowd.  The  Fxchange  notes 
that  changes  are  consi.stent  with  the 
order  systemization  requirements  in  the 
Order  which  requires,  among  other 
things,  that  the  Fxchange  incor])orate 
into  its  audit  trail  all  non-electronic 
orders  such  that  the  audit  trail  jirovides 
an  accurate,  time-sequenced  record  of 
electronic  and  other  orders,  quotations 
and  transactions,  beginning  with  the 
receipt  of  the  order  and  doi.umenting 
the  life  of  the  order  through  the  proce.ss 
of  execution,  jiartial  execution,  or 


'"Ui  ll..S.(:.  7Kl(l)). 

"  I.s  IL.S.C.  7Hl(l))(r.). 


cancellation.  The  Fxchange  helieves  that 
aligning  the  order  entry  requirements 
for  the  FOC  with  the  Fxchange's  order 
format  requirements  will  further 
])romote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  iiersons  engaged  in 
facilitating  tran.sactions  in  sei.urities  on 
the  Fxchange.  Reducing  the  burden  on 
Floor  Brokers  to  enter  order  information 
prior  to  representation  will  promote  just 
and  equitable  princijiles  of  trade  and 
remove  impediments  to  and  |)erfect  the 
mechanism  of  a  free  and  open  market  by 
reducing  the  delay  in  re])resentation  and 
execution  of  an  order  on  the  Fxchange. 
The  propo.sal  is  also  designed  to  prevent 
fraudulent  and  manij)iilative  acts  and 
practices,  by  ensuring  that  the  Fxchange 
is  able  to  meet  its  obligation  to  create 
and  maintain  a  time-si!(|uenced  rec.ord 
of  orders,  quotations  and  transactions 
on  the  Exchange.  In  addition,  the 
deletion  of  rule  references  j)ertaining  to 
a  decommissioned  order  entry  sv.stem 
will  help  protect  investors  and  the 
public  interest  by  reducing  potential 
confusion  that  may  result  from  having 
ohsolete  or  out-dated  rules  in  the 
Fxchange's  rulehook.  Furthermore,  the 
])roj)o.sal  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
.system  by  allowing  for  more  timely 
executions  of  open-outcry  orders. 

li.  Si;ll-]{(i<>iil(itorv  Organization’s 
Staiainant  on  linrdan  on  Ooinpalition 

The  Fxchange  does  not  helieve  that 
the  ])ropo.sed  rule  change  will  im])i).si! 
any  burden  on  competition  that  is  not 
necessary  or  approj)riate  in  furtherance 
of  the  purjjoses  of  the  Act.  The 
j)ro])o.sed  rule  change  is  designed  to 
enable  NY.SE  Amex  Options  to  align  the 
order  format  requirements  of  the 
Exchange  with  tho.se  of  a  competing 
options  exchange.  The  propo.sal  would 
allow  Floor  Brokers  on  the  Fxchange  to 
he  afforded  the  ability  to  tran.sact 
business  under  the  similar  requirements 
as  brokers  on  a  competing  exchange. 

The  Fxchange  helieves  that  the  ])ri)j)osal 
will  reduce  the  burden  on  Floor  Brokers 
by  coordinating  order  entry 
reipiirements  on  different  exc.hanges.  By 
reducing  Floor  Brokers  burden  on  order 
entry  compliance,  the  Fxchange  helieves 
the  proposal  will  imi)rove  the 
competitiveness  of  Fxchange  Floor 
Brokers  and  also  jiromole  com])etition 
for  orderflow  among  market  jiarticijiants 
and  the  ojitions  exchanges. 
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a.  S(^II-Ihi;^uI(it()r\'  Or^uni/.ation's 
Stdtciiu^iil  on  (A)innionts  on  \ho 
Pvoposod  Ihilo  ('jhongo  Rocoivod  From 
Moinhors,  Forticiponts,  or  Others 

No  written  coinnuaits  w(!re  solicited 
or  received  witli  respect  to  tlie  ])ropos(!d 
rule  change;. 

111.  Date  nt'Etl’ectiveness  ot  the 
Proposed  Rule  (lhange  and  Timing  for 
(Commission  Action 

'flu;  Exchange  has  filed  the  proposed 
rnh;  change  pursuant  to  Section 
1?)(l))(3)(A)(iii)  of  the  Act  and  Rule 
l‘)h-4(f)((i)  th(;r(;und(;r. '  ’  B(;cause  the 
proposed  rule  change  does  not:  (i) 
Significantly  aff(;ct  the  protection  of 
inv(;stors  or  the;  ]inhlic  int<;r(;st;  (ii) 
impose  any  significant  burden  on 
comp(;tition:  and  (iii)  become  o])erative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  .shorter  time  as  the 
CConuni.ssion  may  designate,  if 
consistent  with  the  prot(;ction  of 
investors  and  the  public  intere.st.  the 
|)ropo.sed  rub;  change  has  become 


of  tin;  Act  and  Ride  19l)-4(f)((i)(iii) 
th(;reunder. 

A  pro])o.sed  rnh;  change  filed  under 
Rnh;  10l)-4(n(())  '  *  normally  does  not 
become;  o])erativi;  ])rior  to  30  (lavs  after 
the  date  of  the  filing.  lh)W(;ver.  pursuant 
to  Ride  1 ‘)h-4(i)(())(iii), the 
(Commi.ssion  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
prot(;ction  of  inv(;stors  and  the  public 
inler(;st. 

At  any  time  within  00  days  of  the 
filing  of  such  ])ropo.sed  rule  change,  the 
(Commi.ssion  summarily  may 
temj)orarily  susjiend  such  rule  change  if 
it  ajjpears  to  the  Commission  that  such 
action  is  necessary  or  ap])ropriate  in  the 
|iul)lic  interi;st,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  pnrpos(;s  of  the  Act.  If  the 
Commi.ssion  takes  such  action,  the 
Commission  shall  institute  proc(;(;dings 
under  S(;ction  lt)(t))(2)(B)  of  the  Act  to 
(h;t(;rmine  whether  the  j)roposed  rule 
change  should  hi;  ajiproved  or 
disa])])roved. 

IV.  Solicitation  ol'Comnmnts 

lnt(;rested  ])(;rsons  are  invited  to 
submit  written  data.  vi(;ws.  and 
arguments  concerning  the  fori;going, 
including  wh{;th(;r  the  jiroposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  m(;thods: 


l.'i  7«s(l>)(:i)(A)(iii). 

'  >  17  CI  K  24().l!)l)-i(l)((i). 

"  17  Cl'R  24().i;)l)-4(l)(()). 

'■>  17(:FK  241).  1<)l)-4(r)((i)(iii). 
l.'j  IL.S.C.  78s(l))(2)(l!). 


Electronic  Oonnnents 

•  U.se  the  Commission’s  Internet 
comment  form  (http://\\'n’\\'.sec.<’ov/ 
rides/sro.  shtinl]-,oi' 

•  S(;nd  an  email  to  rnle- 
connnents@sec.<’ov.  Please  inchuh;  File 
Number  SR-NYSFMKT— 201 3-l()  on  the 
subject  bill;. 

Popei'  Ooinnnnits 

•  Send  paper  comments  in  triplicate 
to  Fb/.al)(;th  M.  Murphy.  S(;cretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20540-1000. 

All  suhmi.ssions  should  ref(;r  to  File 
Number  SR-NYSEMKT-2013-10.  This 
file  number  should  he  included  on  the 
snl)j(;ct  line  if  email  is  used.  To  help  the 
Commission  jiroce.ss  and  reviiiw  your 
comments  more  efficient  Iv.  ph;a.se  u.se 
only  one  method.  The  Commission  will 
])o,st  all  commiints  on  the  Commission's 
Internet  Web  site  (htti)://\\’\\’\\’.sec.gov/ 
rnles/sro.shtnd).  Cojiies  of  the 
submission,  all  suhsiiipient 
amendments,  all  written  statements 
with  re.s])ect  to  the  jiropo.sed  rnh; 
changi;  that  are  filed  with  the 
Commission,  and  all  written 
communications  r(;laling  to  tlu; 
|)ro])o,sed  rnh;  change  l)etw(;(;n  tin; 
Commission  and  any  ])erson.  oth(;r  than 
those  that  may  he  withh(;hl  from  the 
]nibbc  in  accordance  with  the 
provisions  of  5  II.S.C.  552,  will  hi; 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Referiaice  Room,  100  F  Str(;et  NE.. 
Washington.  DC  20540,  on  official 
busin(;.s.s  days  hi;tw(;(;n  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  he  available  for 
ins])(;ction  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
r(;ceived  will  he  posted  without  change: 
the  Commission  do(;s  not  edit  ])(;r.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  ]nihbcly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEMKT-2()13-l(i.  and  should  he 
submitted  on  or  bi;for(;  April  4,  2013. 

for  llii;  CoininiKsioii.  by  llu;  Division  of 
Trading  and  Miirkcts,  inn  suanl  to  d(;h;gal(;d 
aiilliorily.'^ 

Ki;vin  M.  ()’N(;ill. 

Deputy  Seerelerv. 

il-K  Doc.  2()i:t-(),'>K!i:{  Filial  :t-i;i-i:i;  «:4.'>  am| 
BILLING  CODE  8011 -01 -P 


17  CFR  2()0.:H)-:i(ii)(l2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69084;  File  No.  SR-BATS- 
2013-015] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  Exchange 
Rules  in  Connection  With  the  Limit  Up- 
Limit  Down  Plan 

March  8.  201.3. 

Pursuant  to  Siiction  10(h)(1)  of  the 
Securities  Exchange  Act  of  1034  (the 
"Act”)  '  and  Rule  10l)-4  thereunder,- 
notice  is  heri;l)v  given  that  on  Fehruarv 
28.  2013.  BATS  Exchange.  Inc.  (“BATS” 
or  "Exchange”)  fih;d  with  the  Securiti(;.s 
and  Exchange  Commission 
(“Commission”)  the  proposed  ride 
change  as  di;scribed  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  this  propo.sal  as  a  “non- 
controx  ersial”  jiropo.sed  rule  change 
jinrsnant  to  Section  10(h)(3)(A)  of  the 
Act  *  and  Rule  10l)-4(l')(())(iii) 
theniimder,'*  which  renders  it  effective 
iijion  filing  with  the  Commission.  The 
Commission  is  jiuhlishing  this  notice  to 
solicit  comments  on  the  jirojio.sed  rule 
change  from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
.Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  jirojiosing  to  amend 
Rule  11.18  in  connection  with  the 
iijicoming  ojieration  of  the  Plan  to 
Addre.ss  Extraordinary  Market  Volatility 
Pursuant  to  Rule  808  of  Regulation  NMS 
under  the  Act  (the  “Limit  Ilji-Limit 
Down  Plan”  or  “Plan”).’’ 

The  text  of  the  jirojiosed  ride  change 
is  available  at  the  Exchange’s  Web  site 
at  http:/ /www. hot struding. coin,  at  the 
jirincijial  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion.  the 
Exchange  included  .statements 
concerning  the  jinrjiose  of  and  basis  for 
the  jirojiosed  rule  change  and  discussed 
anv  comments  it  received  on  tin; 
jirojio.sed  ride  change.  The  text  of  these 
.statements  may  he  examined  at  the 


'  1.S  IL.S.C.  7«s(l))(1). 

-  I7('.I'R24().  l!)l)-4. 

■l.S  II.S.C.  7Ks(l))(:i)(A). 

'  17  CFR  24().1!)l)-4(l')(r>)(iii). 

■'See  .Siiciirilirs  Fxdimimi  Acl  Rtiluiisr  Nii.  ()70!)1 
(Miiv  ;il  2012).  77  FR  :i:i40«  (|iiiu;(i,  2012)  (lliii 
"I.iinit  Up-l.imil  Down  Roloaso"). 


effective  jiiirsuant  to  Section  10(li)(3)(A) 


i 
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nlacos  sinK-ifunl  in  Itom  IV  i)nln\v.  1  ho  Ha 
Kxc.hango  has  proparnii  suininanos.  scj  tin 
forth  in  Sof.tions  A.  H.  and  C  holow.  ot  wi 
tlui  most  significant  parts  of  such  in< 

statimumts. 

A.  Srif-lirgiilalory  On^animlinn's 
StaUuiwnt  o1  tlm  Piii'inyso  o),  (ii^d  in 

Statutory  Basis  for.  tlw  Proposad  Halo  p. 
C.hanoo  ni 

l.Hurposo 

rho  Hxcliango  jiroposos  to  ainnnd  n 

Kxchango  Rnlo  1 1. 1»  In  ostai)lish  nilos 
to  complv  with  tho  roquironumts  oi  tho  s( 
lainit  Uji-hiinit  Down  I’lan.  Tho  \] 

Kxchango  proi)t)sos  to  a(loi)t  tho  c.hangos  ^ 
to  l)oconio  oporativo  on  a  dato  tliat  S 

coincidos  with  tho  coinnionc.omont  oi  \ 

oi)orations  oi  tho  Plan,  which  is  1 

currontly  schodidod  as  a  ono-yoar  pilot  1 
to  l)Ogin  on  April  H.  201.1.  Ac:coidingl\  ,  v 

as  proposed,  tho  Kxchango  has  s 

dosignalod  an  o])orativo  dato  ol  Aj)!'!!  H.  « 
2013  to  allow  tho  Ridos  to  l)oc.onK^  I 

offoi;livo  and  oporativo  on  tho  initial 
dato  of  oporalion  ol  tho  Plan. 

Ilackgronnd 

Sinco  Mav  0.  2010,  whon  tlio  inarkols 
oxjjorioncod  oxcossivo  volatility  in  an 
ahhroviatod  tinio  jxiriod.  i.c..  tho  "Hash 
crash."  tho  ocpiitios  oxchangos  and 
KINRA  havo  inqjloinonlod  inarkot-wido 
inoasnros  dosignod  to  r(!.stor(^  invoslor 
confid(;nco  hv  rodneing  tho  iiotontial  lor 
oxcossivo  inarkot  volatility.  Among  tho 
inoasnros  adopted  inchido  jiilot  plans 
for  stock-hv-stock  trading  iiansos'-  and 
related  c.hangos  to  tho  otpiitios  market 
cloarlv  orronoons  oxocntion  rules  ^  and 
more  stringent  eejuitios  market  maker 
quoting  roquiromonts."  On  Ma\  .11. 

2012.  tho  (Commission  ap])rovod  the 
Plan,  as  amended,  on  a  ono-yoar  pilot 
basis.”  In  addition,  tho  Commission 
apiirovod  changes  to  tho  (upiitios 
market-wide  cin.uit  breaker  rules  on  a 
pilot  basis  to  coincide  with  tho  ])ilot 
period  for  tho  Plan."' 

Tho  Plan  is  dosignod  to  prevent  trades 
in  individual  NMS  Slocks  from 
occurring  outside  ol  spocifiiHl  1  ii(.c 


".S,-*-.  »•.»..  Kul«!  11. IH. 

‘  Siv.  Kiilo  11.17. 

•'.Sec.  r.ji..  Rult!  1 1  -11. 

‘•.Sec  St!t.nrili(!S  Cxdian;;*!  .\t:t  Rttloasi;  No.  l)/lim 
(Mav  :i1. 2(112).  77  I  K  ICHim  dim''  li.  2012)  (I'ilo 
No.  4-0:n )  d  )nlor  .Vppiox  ill”,  on  a  I’ilol  llasis.  llu^ 
National  Maikot  Sysloin  I’lan  I'o  .Addross 

Kxlraordinary  Markol  VolaliliU). 

.Sec  Soenrilios  i;x(;lianf>o  .\(.l  Rtdoaso  No.  (>/()00 
(Mav  :il.  2012).  77  1  R  ;i:ir>:il  llnno  0.  2012)  (.SR- 
HA'f.S-'M)l  l-0:iH;  .SR-llYX-201  l-02;v.  .SR-15X- 
201 1-OOK;  .SK-(;i5()i:-201 1-0«7;  SR-(;2-2lU  1-024; 
SR-(ltX-2011-:i0:  .SR-i;i){’..\-201  l-.ll.  SR  l.lX.X 
201  l-;iO;  SR-11NR.\-201  l-Or.4;  SR-l.St:-201  l^'l ; 
.SR-NAS1)AQ-201  l-i;n;  .SR-NSX-201 1-1 1;  SR 
NYSK-2011— IK;  SK-NA'.SK.\inox-201 1-7.1;  SR- 
NYSi:.\n:a-201 1-OK;  SR-l’ldx-201 1-120). 


Bands. ' '  As  described  more  fully  below.  P 
the  riHjuiromonts  ol  the  Plan  am  coupled  t 
with  Trading  Pauses  to  accommodate  h 
more  fundamental  price  moves  (as  o 

opposecl  to  erroneous  trades  oi 
momentary  gaps  in  li(piidity).  .Ml 
trading  centers  in  NMS  Stocks.  i 

including  both  those  oiierated  by  i 

I'articiiiants  and  those  oiierated  by  ! 

members  of  Participants,  are  required  to  I 
establish,  maintain,  and  enlorce  written  i 
policies  and  jirocedures  that  are 
reasonably  designed  to  comply  with  the 
requirements  specified  in  the  Plan.'-  As 
set  forth  in  more  detail  in  the  Plan.  Piic  e 
Bands  consisting  of  a  bower  Price  Baiul 
and  an  Upper  Price  Band  lor  each  NMS 
Stock  are  calculated  hy  the  Processms." 
When  the  National  Best  Bid  (Oiler)  is 
below  (above)  the  bower  (Ujiper)  Price 
Band,  the  Processors  shall  disseininate 
such  National  Best  Bid  (Offer)  with  an 
aiipropriate  flag  identifying  it  as  non- 
executable.  When  the  National  Best  Bid 
(Offer)  is  (Hpial  to  the  Ujiper  (bower) 

Price  Band,  the  Processors  shall 
distrihute  such  National  Best  Bid  (Oiler) 
with  an  apjiropriate  flag  identifying  it  as 
a  bimit  State  (Quotation."  All  trading 
centers  in  NMS  Stocks  mu.st  maintain 
written  jiolicies  and  jirocedures  that  aie 
reasonahlv  designed  to  jirevent  the 
disjilav  of  offers  helow  the  bower  Price 
Band  and  bids  above  the  Ujiiier  Price 
Band  for  NMS  Stocks.  Notwithstanding 
r  this  nHjuirement.  the  Processor  shall 
disjilav  an  offer  below  the  bower  Price 
Band  or  a  hid  above  the  Upjier  Price 
Band,  but  with  a  flag  that  it  is 
executable.  Such  bids  or  oilers  shall  not 
be  included  in  the  National  Best  Bid  or 
National  Best  Oiler  (calculations.'  ’ 
Trading  in  an  NMS  Stock 
immediately  enters  a  bimit  State  il  the 
National  Best  Offer  (Bid)  equals  hut 
does  not  cross  the  bower  (lljijier)  Piice 
Band.'"  Trading  for  an  NMS  stock  exits 
a  bimit  State  if.  within  15  seconds  ol 
entering  the  bimit  State,  all  bimit  State 
Quotations  were  executed  or  canceled 
j,.s  in  their  entirety.  If  the  market  does  not 
exit  a  bimit  State  within  15  se(  (inds, 
then  the  Primarv  bisting  Kxchango 
would  declare  ;i  five-minute  Trading 
Pause  jmrsuaiit  to  Section  VII  ol  the 
bimit  Uj)-bimit  Down  Plan,  which 
would  he  ajijilicahle  to  all  markets 
)<)i  trading  the  security.''  In  addition,  the 


Plan  defines  a  Straddle  State  as  when 
the  National  Best  Bid  (OH'er)  is  helow 
(above)  the  bower  (Ujijier)  Price  Band 
and  the  NMS  Stock  is  not  in  a  bimit 
State  l''or  examjde.  assume  the  bower 
I’rice  Band  for  an  NMS  Stock  is  $H.5() 
and  the  Ujijier  Price  Band  is  S10.5(), 
such  NMS  stock  would  be  in  a  Straddle 
State  if  the  National  Be.st  Bid  were 
below  S‘).5().  and  therefore  non- 
(!xec.utable.  and  the  National  Best  Oiler 
were  above  S9.5t)  (including  a  National 
Best  Offer  that  could  he  above  Sll).5U). 

If  an  NMS  Stock  is  in  a  Straddle  State 
and  trading  in  that  stock  deviates  Irom 
normal  trading  characteristics,  the 
Primarv  bi.sting  Kxchange  may  diiclare  a 
Trading  Pause  for  that  NMS  Stock. 


> '  Unloss  olluM  wisi!  siMicilii'd.  (:a|)iliili/.i!(l  tuims 
used  in  lids  rule  lilin”  are  liased  on  tlie  delnied 
terms  ol  llie  I’lan. 

'-  The  Rxclian^e  is  a  I’arlicipanI  in  the  1  km. 

'  '.See .See.! ion  (V)(A)  ol  tlie  I’lan. 

.S'l.'e  Seelion  V1(A)  ol  Ike  I’lan. 
i-..S,;e  .Sect ion  VKAICD  ol  H"'  I’km. 

"•.See  Seel  ion  Vl(15)(l)  ot  Ike  I’lan. 

'^Tlie  primarv  lislin”  market  would  deelare  a 
trarlin”  pa'ise  in  an  NMS  Stock;  upon  noliliealion 
liy  tlie  primary  lislin!>  market.  Ike  Processor  would 


Propo.sed  Amendment  to  Rule  11. IB 
'I’he  Kxchange  is  reejuired  by  the  Plan 
to  estahlish.  maintain,  and  enlorce 
written  jiolicies  and  jirocedures  that  are 
reasonahlv  designed  to  comjily  with  the 
limit  uji-limit  down  and  trading  jiau.se 
rtHjuirements  sjiecilied  in  the  Plan.  In 
resjionse  to  the  new  Plan,  the  Kxchange 
jirojioses  to  amend  its  Rules 
accordingly. 

The  K.xchaiige  jirojioses  to  a(t(t  Kuie 
11.  lB(e)(l)(A)  to  define  that  "Plan" 
nutans  the  Plan  to  Address 
Kxtraordinarv  Mtirket  Volatility 
Pursuant  to  Rule  BOB  of  Regulation  NMS 
tinder  the  Act.  as  timended  from  time  to 
time.  In  addition,  jirojiosed  Rule 

11.1B(e)(1)(H)  jirovides  that  all 

cajiitali/.ed  terms  not  otherwise  defined 
in  jiaragrajih  (e)  of  the  Rule  shall  have 
the  me.mings  set  lorth  in  the  Plan  oi 
Kxchange  rules,  as  ajijilicahle. 

The  Kxchange  jirojioses  to  add  Rule 
1  l.lB(e)(2)  to  jirovide  that  the  Kxchange 
is  a  Particijiant  in,  and  subject  to  the 
ajijilicahle  requirements  of,  the  Plan 
which  estahlishes  jirocedures  to  address 
extraordinary  volatility  in  NMS  Stocks. 

The  Kxchange  jirojioses  to  add  Rule 
ll.lB(e)(3)  to  Jirovide  that  Kxchange 
Members  shall  comjily  with  the 
ajijilicahle  jirovisions  ol  the  Plan.  Ihe 
Kxchange  believes  that  this  reijuirement 
will  help  ensure  the  comjiliaiice  by  its 
Members  with  the  jirovisions  of  the  Plan 
as  retjuired  jiur.suant  to  Section  11(B)  ol 
the  Plan."' 

The  Kxclumge  jirojio.ses  to  add  Rule 
ll.lB(e)(4)  to  Jirovide  that  the 
I'ixchange’s  System  '”  shall  not  disjilay 

(lisscminatu  tills  iuloniiiilion  tu  llic  puklic.  No 
Inidus  ill  tkat  NM.S  Sloc.k  could  occur  ilui  iiiK  Iko 
tradin''  pause,  kul  all  liids  and  oilers  may  ke 
displaved.  .See  Sec.lion  Vll(A)  of  Die  I’lan. 

"'.See  .Section  11(11)  ol  Ike  I’lan. 

'■'Tke  •■System”  is  delined  in  HATS  Rule  l.ri(aa) 
as  "tlie  ele(;lronic  (;ommuni(;ations  and  tradins’ 
lac  ilitv  desi'^nateil  liv  Ike  Hoard  tkrou”li  wkick 
n  set:urilies  orders  of  llsers  are  c.onsokdaled  lor 

Cimtiiuied 
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or  execute  buy  (sell)  interest  al)()ve 
(l)elo\v)  tlie  Upper  (Lower)  Price  Bands, 
nnle.ss  such  interest  is  specilicallv 
exemptcul  under  tlie  Idan.  'I’he  Lxchange 
believes  that  this  nKpnnnnent  is 
nxisonahly  desigiuxl  to  help  ensure  the 
compliance  with  the  limit  n])-limit 
down  and  trading  pause  re(inirements 
s])ecil'i(!d  in  the  Plan,  by  pnn'enting 
executions  outside  tlu;  Price  Bands  as 
recininul  inirsnant  to  Section  VI(A)(1)  of 
the  Plan.^" 

The  Lxchange  pro])oses  Rules 
regarding  the  treatnumt  of  certain 
trading  interest  on  the  Lxchange  in 
order  to  j)revent  executions  ontsidt;  the 
Price  Bands  and  to  comply  with  the  new 
Limit  Ilp-Limit  Down  Plan.  In 
|jartit;nlar,  the  Exchange  proposes  to 
add  Rule  11.18(e)(5)  to  jjrovide  that 
Exchange  sy.stems  shall  re-price  and/or 
cancel  buy  (sell)  interest  that  is  pric:ed 
or  could  be  executed  above  (below) 
the  I  J])per  (Lower)  Price  Band.  When  re- 
])ricing  resting  orders  because  such 
orders  are  above  (below)  the  Upper 
(Lower)  Price  Band,  the  Exchange  will 
])rovide  new  timestamps  to  such  orders. 
The  Exchange  will  also  i)rovide  new 
timestamps  to  resting  orders  at  the  le.ss 
aggressive;  ])rice  to  which  such  orders 
are  re-pric(;d.  Any  resting  intere.st  that  is 
re-])riced  ])nrsnant  to  this  Rule;  shall 
maintain  priority  ahead  of  inten;st  that 
was  originallv  less  aggressivelv  priced. 
n;gardl(;ss  of  the  original  timestam])s  for 
such  orders. 

S]K;cifically.  the  Exchange  pro|)ose.s 
the  following  provisions  regarding  the 
re-pricing  or  canceling  e)f  certain  trading 
interest: 

•  Mdi'kfii  Orders  and  IOC  Orders.  The 
System  will  only  execute  BATS  market 
orders  or  ICXi  Orders  at  or  within  the 
Price  Bands.  If  a  Market  Order  or  IOC 
Order  cannot  be  fully  executed  at  or 
within  the  Price  Bands,  the  System  shall 
cancel  any  unexecuted  portion  of  the 
order  without  po.sting  such  order  to  the 
Exchange's  order  book. 

•  LimH-priced  Intewsi.  Limit-priced 
Interest. 

•  Orders  Nol  Subject  to  Bo-Pricing. 
Limit-priced  interest  will  lx;  cancelled  if 
a  U.ser  has  entered  instructions  not  to 
use  the  re-pricing  ])rocess  and  .such 
intere.st  to  buy  (.sell)  is  priced  above 
(below)  the  Upper  (Lower)  Price  Band. 

•  Incoming  Orders.  If  re-pricing  is 
permitted  based  on  a  U.ser’s 
instructions,  both  displayable  and  non- 

ninkin^.  (ixocution  and.  wluai  ai)|)lit:al)l(!.  10111111" 
away." 

.S’c(!  .Soclidii  VI(A)(1)  otllu!  I’lan. 

-'  'I'lu!  Mxchan^o  notes  lliat  this  includos  anv 
intnrost  that  is  displavod  and/or  r(!stin>>  at  a  loss 
a^grossivo  prico  hnt  oxooutalilo  at  a  more  aggrossivo 
price.  sncIi  as  orders  snl)jee:t  to  price  sliding  and 
di.scretionarv  order  tyiies. 


dis])layable  incoming  limit-])riced 
intere.st  to  buy  (.sell)  thiit  is  priced  tibove 
(below)  the  U])])er  (Lower)  Price  Band 
shall  be  nt-priced  to  the  Uppttr  (Lt)wer) 
Price  B;md. 

•  Besting  Orders.  The  System  sh.ill 
re-])rice  resting  limit-priced  interest  to 
btty  (sell)  to  the  Upper  (Lower)  Price 
Biind  if  Price  Btmds  move  stich  that  the 
price  of  re.sting  limit-priced  intere.st  to 
buy  (sttll)  would  bt;  tibove  (below)  the 
Uppttr  (Lower)  Price  Baud.  If  the  Price 
Bituds  move  again  and  the  original  limit 
jtrice  of  disi)layed  tnul  rtt-priced  interest 
is  at  or  within  the  Price  Bands  and  a 
U.ser  has  opted  into  the  Exchang(;’s 
optional  multi]3le  ])rice  sliding  jjroce.ss, 
as  described  in  Rule  ll.t)(g),  the  System 
shall  re-price  such  displayed  limit 
intere.st  to  the  mo.st  aggre.ssive 
liermissible  price  up  to  the  order’s  limit 
jirice.  All  other  dis|ilaved  and  non- 
(lisjilayed  limit  interest  re-])riced 
pursuant  to  this  paragraph  (e)  will 
remain  at  its  new  price  unless  the  Price 
Bands  move  such  that  the  price  of 
resting  limit-priced  intere.st  to  buv  (.sell) 
would  again  lx;  above  (below)  the  U])]x:r 
(Lower)  Price  Band. 

•  Begged  Interest.  Pegged  inter(;.st  to 
buy  (sell)  shall  ])eg  to  tlu;  specified 
pegging  price  or  the  Upper  (Lower) 

Ih'ici;  Band,  whic;hevi;r  is  lower  (higher). 

•  Bontohle  Orders.  If  routing  is 
permitted  ba.sed  on  a  User’s 
instructions,  orders  shall  be  routed 
away  from  the  Exchange  i)ursuant  to 
Rule  11.13.  The  Exchange  is  not 
proposing  any  changes  to  its  routing 
fnnctionality  in  connection  with  the 
implementation  of  the  Idmit  Up-Limit 
Down  Plan. 

•  Sell  Short  Orders.  During  a  .Short 
Sale  Price  Test,  as  defined  in  Rule 
11.19(b)(2),  .Short  .Sale  Orders  jiriced 
below  the  Lower  Price  Band  shall  be  re¬ 
priced  to  the  higher  of  the  Lower  Price 
Band  or  the  Permitted  Price,  as  defined 
in  Rule  11.9(g)(2)(A). 

•  Auction  Orders.  Eligible  Auction 
Orders--  are  not  jjrice  slid  or  cancelled 
due  to  a])plicable  Price  Bands. 

The  Exchange  propo.ses  to  adopt  Rule 
11.18(e)((i)  to  state  that  .securities  shall 
remain  subject  to  the  nxpurements  of 
paragraph  (d)  of  the  Rule  until  such 
.securiti(;.s  become  subj(;ct  to  the  Plan.  As 
de.scrib(;d  in  further  detail  below. 
paragraj)h  (d)  r(;lates  to  exi.sting 
individual  single  stock  trading  ])au.ses 
issued  bv  (;ach  ])rimarv  li.sting  market 
for  an  NM.S  .Stock.  As  set  forth  in 
])ro])osed  Rule  11.18(e)(()),  once  an  NM.S 
.Stock  is  subject  to  the  Plan,  the  security 

--Till!  Iiinn  "Kli"il)lii  Auction  Oiclur"  is  iliilinod 
ill  Kult!  1  l.2:i(a)(a)  is  ilolinod  to  iiicliido  all  orders 
spocincallv  dosi^nated  to  participati!  in  an 
8xchan"o  auction  and  not  on  Ihu  l'Achanj>o's 
continuous  order  hook. 


shall  oidy  be  subject  to  a  Trading  Pau.se 
under  the  Plan  consistetit  with 
p<iriigra|)h  (f)  of  the  Rule.  Thus, 
piuagra])h  (d)  will  no  longer  apjtlv  to 
NM.S  .St(x:ks  subject  to  the  Plan. 

The  Exchatige  also  i)ropo.st;.s  to  <idoj)t 
Rule  n. 18(e)(7)  regarding  Trading 
Pauses  duriug  a  .Straddle  .State. 

(iotisistent  with  the  Plan,-’  the 
Exchange  may  declare  a  Trading  I’ause 
for  a  NM.S  .Stock  listed  on  the  Exchange 
when  (i)  the  National  Best  Bid  (Offer)  is 
below  (above)  the  Lower  (Upper)  Price 
Band  and  the  NM.S  .Stock  is  not  in  a 
Limit  State;  and  (ii)  trading  in  that  NM.S 
.Stock  deviates  from  normal  trading 
characteristics. 

With  respect  to  the  re-opening  of 
trading  following  a  Trading  Pau.se,  the 
Exc;hang(;  ])ropo.ses  to  adopt  Ride 
n. 18(e)(8)  to  provide  that  the  Exchange 
shall  re-open  the  security  in  a  manner 
similar  to  the  procedures  set  forth  in 
Rule  11.23.  which  is  the  Exchange’s 
Rule  for  auctions  of  Exchange-li.sted 
securities,  including  halt  auctions. 

The  Exchange  believes  that  the 
provisions  proposed  above  are 
rea.sonablv  designed  to  prevent 
executions  outside  the  Price  Bands  as 
reijuired  by  the  limit  up-limit  down  and 
trading  pause  r(;(|uireuient.s  specified  in 
the  Plan. 

l-’inally.  the  Exchange  is  ])roposing  to 
codify  its  func:tionallv  related  to  the 
issuance  of  individual  .st(x;k  trading 
pauses  for  Exchange-li.sted  .securities. 

On  June  10,  2010.  the  Commission 
approved  on  a  pilot  basis  changes  to 
BAT.S  Rule  11.18  to  provide  for  uniform 
market-wide  trading  pause  standards  for 
individual  securities  in  the  SJtP  500“ 
Index  that  experience  rapid  ju  ice 
movement. -■*  Later,  the  Exchange  and 
other  markets  jirojio.sed  extension  of  the 
trading  jiause  standards  on  a  jiilot  basis 
to  individual  .securities  in  the  Russell 
1000“  Index  and  sjiecified  Exchange 
Traded  Products,  which  changes  the 
(Commission  ajijuoved  on  iSe|)t(;mb(;r  10, 
2010.-"’  More  recently,  the  Exchange 
projiosed  exjiansion  of  the  jiilot 
ju’ogram  to  a|)|)Iy  to  all  NM.S  stocks. 

This  exjiansion  was  ajijuoved  on  june 
23.  2011.-“  Mo.st  recently,  the  Exchange 

- '  .See  .SiiclioTi  \'II(A)(2)  oil  ho  IMaii. 

-'  .Socurilios  lix(:h:in<;o  .Xct  Kolo.iso  No.  li22S2 
(liiiio  11).  20101.  7.S  I-R  :i41«0  (liino  10.  2010)  (.SK- 
li.\T.S-2010-014). 

-  '  .Sooiirilios  Kx(:han"o  At;l  Koloaso  No.  0211114 
(.Soptonihor  10.  2010).  7.')  I'R  .sOOlH  (.Soploiiihor  10. 
2010)  (.SR-11AT.S-2010-01H). 

-'■.Socurilios  Rxcliaii^o  .Xcl  Roloaso  No.  044:1.') 
(Mav  0.  201  1).  70  TR  270K4  (Mav  12.  2011)  (SR- 
liAf.S-201 1-010). 

-^.Socurilios  Rxchaiifio  Act  Roloasi!  No.  047:1.1 
(limo  2:1.  2011).  70  I'  R  :)«24:i  (luno  20.  201 1)  (Kilo 
Nos.  SR-  ltAT.S-201 1-010:  .SR-llYX-201 1-011:  .SR- 
ltX-2011-02.'):  .SR-(;HOi;-201 1-040:  SR-Cnx- 
2011-00:  .SR-i;i)(;.\-201 1-1.1:  .SR-KIX;X-201 1-14: 


(!Xf(m(i(.(|  th(!  proposal  to  continue  on  a 
pilot  basis  until  individual  slocks 

Phn'"*  Ti’"  to  tlu 

<in.  I  he  hxchange  l)(!<-an  ojieration 

cist  year  as  the  prnnarv  listin<>  market 
tor  certain  securities.-'’*  and  at  that  time 
iidopted  functionality  to  implement 
pi  unary  market  tradin<>  pauses. 
Notwithstanding  the  loregoing, 
however,  the  Hxchange  has  not 
previously  .set  lorth  in  its  Rules  the 
•specific  standards  n.sed  to  calculate 
individual  stock  trading  jian.ses  in  its 
oiipacity  as  a  primary  listings  market.  As 
sot  forth  below,  the  Exchange  proposes 
to  adopt  the  .same  language  as  other 
primary  listing  markets  related  to 
trading  jiauses  of  individual  slocks  as 
set  forth,  below. 

Under  exi.sting  Exchange  Ride 

11.1»((l).ifaprimarvli.strng  market 

i.ssues  an  individual  stock  trading  pau.se 
in  any  Circuit  Breaker  Securities,  which' 
oriii  now  means  all  NMS  .stocks,  the 
'exchange  will  jiau.se  trading  in  that 
security  until  trading  has  r.Ksunied  on 
he  primary  h.sting  market.  If.  however, 
rading  ha.s  not  resumed  on  the  primarv 
listing  market  and  ten  minules  have 
pa.s.sed  since  the  individual  stock 
trading  jiause  mes.sage  ha.s  been 
received  from  the  responsible  sinole 
plan  jiroce.ssor.  the  Excdiange  niav 
resume  trading  in  .such  stock.  The 
■,xi:  „„l,»  llml 

'  ill  he  pha.sed  out  as  .securities  her;onie 
■snhieci  to  the  Limit  Up-Limit  Down 
t  Ian.  as  de.scrihed  above  and  as  .set  forth 
111  propo.sed  Rule  1  1.18(e)(7). 

The  Exchange  jiroposes  to  amend 
Kuiol  1.1 8(d)  to  .stale  that,  between  P 

a.m  and  p.ni..  or  in  the  case  of  an 
oarly  scheduled  clo.se.  2.'1  minutes  before 
the  clo.se  o  trading,  the  E.xchaiige  shall 
immediately  pause  trading  for  .'5  minutes 
111  any  Exchange-listed  securitv.  other 
than  rights  and  warrants,  when  the  iirice 
of  such  security  moves  a  percentage 
■specified  below  within  a  ri-minute 
period,  as  follows:  j 

(1)  The  price  move  shall  he  10%  or  ] 

ln‘rr."civ  o  ■securities  included  ( 

the  S^<1  .)0()“  Index.  Rus.sell  loot)®  ( 
Indiix.  and  a  pilot  list  of  Exchange  1 

I  railed  Products; 

(2)  I  he  price  move  .shall  he  .'10%  or  | 
more  with  respect  to  all  NMS  stocks  not  , 
■siihiect  to  sub-paragraph  (d)(1)  „f  the 

Rule  with  a  price  eipial  to  or  greater 
than  Si;  and  ‘ 
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Pi  iee  move  shall  he  FfOX  or 
more  with  respect  to  all  NMS  stocks  not 
Im  to  sub-paragraph  (d)(1)  of  the 

Rule  with  a  price  le.ss  than  Si. 

The  determination  that  the  price  of  a 
slock  iseipial  to  or  greater  than  Si 
muler  sub-paragraph  (2)  above  or  le.ss 
thmi  SI  imder  sub-paragraph  (:i)  above 
shall  he  ha.sed  on  the  closing  price  on 
the  previous  trading  day.  or.  if  no 
closing  price  exi.sts.  the  la.st  .sale 
reported  to  the  Con.solidated  Tape  on 
Ls  V’  R*‘''''oiis  trading  day. 

I  he  Exchange  akso  proposes  to  modif'v 
Rule  1 1 .18(d)  to  slate  that  at  the  end  of  ' 
the  trading  pau.se.  the  Exchange  will  re- 
open  the  .semirity  u.sing  the  Halt  Auction 
proce.ss  set  forth  in  Rule  11.2;i.  hi  the 
event  of  a  significant  imbalance  at  the 
end  of  a  trading  jiause.  the  Exchange 
1;  "V'-'' "R'  ri^-'Jponing  of  a  .securitv. 

j  I  lie  Exchange  will  i.ssue  a  notification  if 
It  cannot  resume  trading  for  a  rea.son 
other  than  a  significant  imbalance. 

I  rice  moves  under  paragra])h  (d).  as 
proposed  to  be  amended,  will  be 
calculated  by  changes  in  each 
con.solidated  last-sale  price 
(li^sseniinated  by  a  network  proces.sor 
over  a  five  minute  rolling  period 
mea.sured  conlinuously.  Only  regular 
way  in-secpience  tran.sactions  ipialifv  for 
nse  III  calculations  of  price  mo\’es.  '/’he 
Exchange  akso  propo.ses  to  make  clear 
that  It  can  exclude  a  tran.saction  iirice 
from  use  if  it  concludes  that  the 
tran.saction  jirice  resulted  from  an 

trade.  If  a  trading  pau.se  is 
iiggered  tinder  jiaragraph  (d).the 
Exchange  .shall  immediately  notify  the 
single  plan  jirocessor  responsihle  for 
con.sohdation  of  informalion  for  the 
■security  ]mrsuant  to  Rule  (iO.'t  of 
Regulation  NMS  under  the  Act. 

The  jiropo.sed  changes  to  Exchange 

Rule  11.18(d)  will  re.snlt  in  .such  rufe 

being  substantively  identical  to 
paragrajih  (a)(ll)  of  Rule  4120  of  the 
rule.s  of  The  NASDAQ  Stock  Market' 

LL(  (  Nasdaii”).  Rule  8(K:  of  the  rule.s 
vcc.m''  Exchange.  LLU  ! 

N^SEMKI  ELC:  ("NYSE  MKT”),  and 

^■l  1  of  the  rules  ! 
ol  Nl  SE  Area  liipiities.  Inc.  ("NYSE  ^ 
Area").  ‘  ^  ‘ 

I  *  I"'**.’-''-  Exchange  jiroposes  to 
clarify  ni  jiaragrajih  (e)  of  .ixisting  Rule  ■ 

11.18  (to  be  re-designated  as  jiaragraiih  1 

(f)),  that  Eligible  Auction  Orders  are  not  * 
cancelled  as  jiart  of  the  Exchange’s 
normal  jiroce.ss  to  cancel  all  outstanding  !| 

unfersuitheSystcmiintlKMiventofa  ' 

trading  halt  inijio.sed  or  recognized 
l)ur.suant  to  Rule  11.18.  Although  the 
l-^xchange  cancels  most  orders  as  a  safety 
imjchani.^n  in  the  event  of  any  trading  '  “ 

halt,  the  Exchange  does  not  cancel 


orders  that  are  being  held  by  the 
ot  Exchange  for  an  auction  to  /icciir  at  a 
later  lime  (i.e..  Eligible  Auction  Orders). 

Statutory  Basis 

I  he  Exchange  believi's  that  its 
Pi’oiXKsal  is  consi.steni  with  Section  (i(b) 
o  the  Act  111  general,  and  furthers  the 
objectives  of  .Section  (idiK.M  of  the  Act  ■" 
m  jiarticular.  in  that  it  is  designed  to 
promote  just  and  eijuitable  jirincijiles  of 
tiacle.  to  remove  imjiediments  to  and 
jiorfect  the  mechanism  of  a  free  and 
ly  ojieii  market  and  a  national  market 
■system,  and.  in  general  to  jirotect 
mve.stors  and  (he  jiublic  intere.st.  The 
proposal  will  ensure  that  the  Exchange's 

Sy.stem  will  not  di.splav  or  execute 

trading  inter(>.st  outside  the  Piice  Bands 
111  a  nianner  that  jironiotes  just  and 
(Hjiiilable  jirinciples  of  trade  and 
j.  remove.s  im|K>diments  to.  and  perfects 
the  inechani.sm  of.  a  free  and  ojien 
market  and  a  national  market  system. 

1  he  jirojiosal  will  also  ensure  tliat  tlu* 
trading  interest  on  the  Exchange  is 
cither  re-jiriced  to  maintain  jirioritv  or 
canceled  m  a  manner  that  jironiotes  just 
and  eijuitable  jirincijiles  of  trade  and 
removes  inijiediments  to.  and  jierfects 
the  mechanism  of.  a  free  and  ojien 
market  and  a  national  market  system. 
Sjiecifically.  the  jirojio.sal  will  helji 

i'  P-''''R:ipanls  to  continue  to 

li ade  NMS  Slocks  within  lYice  Bands  in 
uuiiijiliance  with  the  Plan  with  certainty 
on  now  certain  orders  and  trading 
uifcrest  will  be  treated. 'riius.  reducing 
uncertainty  regarding  the  treatment  and 
jinority  of  trading  interest  with  the  Price 
Bands  should  helji  encourage  market 
jxirlicijiants  to  continue  to  jirovide 
iKjnidity  during  extraordinary  market 
volatility.  The  Exchange  believes  it  is 
consistent  with  the  jirotection  of 
investors  and  the  jironiotion  of  ju.st  and 
eijuitable  jirincijiles  of  trade  to  allow 
I’esting  orders  to  retain  their  jirioritv 
ahead  of  le.ss  aggre.ssively  jiriced 
liijuiility  in  the  event  such  resting 

Im.  ‘^"'I’Pliunce  with 

111  1  Ian.  Ill  do  otherwi.se.  the  Exchange 
believes,  would  reduce  incentives  to 
enter  the  niii.st  aggre.ssively  jiriced, 
(lisjilayed  liquidity,  and  might 
encourage  firms  to  maintain  interest  that 
cs  (ine  increment  away  from  the  most 
aggressive  jirice  level  in  order  to  be  first 
>u  jirioritv  in  the  event  ofa  re-jiricing  ‘ 
due  to  a  Price  Band. 

Einally.  the  jirojiosal  to  add  the 
prnnarv  market  threshold  standards  for 
Itie  Exchange  s  i.ssuance  of  individual 
■stock  trading  jiauses  jiromotes  ju.st  and 

eijuitable  jirincijiles  of  trade  and 

removes  inijiediments  to.  and  jierfects 

cs  i'..s.(:.  7fii(i)). 

"  !■'>  ll.S.C.  7«l(l))(.'-,). 
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the  mechanism  of,  a  free  ami  ()|)en 
market  and  a  national  mark(!t  sy.stem. 
Individual  stock  trading  ))anses.  along 
with  other  changes,  were  im])lemented 
to  Indp  to  stnaigthen  inv(!stor 
confidence  in  the  markets  and.  thus, 
w(!re  intended  to  enhance  and  promote 
capital  formation.  By  codifying  the 
])rimarv  listing  market  standards  with 
respect  to  trading  ])auses  in  its  rides,  the 
Hxchange  will  help  to  alleviate  anv 
jiotenlial  confusion  with  respect  to  such 
])auses,  particularlv  in  light  of  the 
imiilementalion  of  the  Limit  Dp-Limit 
Down  Plan.  The  propo.sed  ride  change  is 
also  consistent  with  Section  llA(a)(l)  of 
the  Act  *-  in  that  it  seeks  to  assure  fair 
com]ietition  among  hrokers  and  dealers 
and  exchange  markets.  The  Exchange 
believes  that  the  propo.sed  rule  changes 
promote  just  and  ecpiitahle  principles  of 
trade  in  that  they  ]n'omote  nniforniity 
across  listing  markets  concerning  the 
a])])lication  of  individual  stock  trading 
])auses. 

B.  S(^lf-B(!;^ul(ii()ry  ()r>>(iniz(ition’s 
Stdtanuuil  on  Burden  on  (Minpefition 

The  Exchange  does  not  believe  that 
the  pro])osed  rule  change  will  im])ose 
any  burden  on  comjietition  not 
nece.ssarv  or  apjiropriate  in  furtherance 
of  the  ])nrpo.ses  of  the  Act.  To  the 
contrary,  the  Exchange  believes  that  the 
projio.sal  enhances  coojieration  among 
markets  and  other  trading  venues  to 
jiromote  fair  and  orderly  markets  and  to 
jirotect  the  interests  of  the  public  and  of 
investors.  The  Limit  Dji-Limit  Down 
Plan  is  ])art  of  a  coordinated  effort 
amongst  various  parties  inclnding  the 
Exchange  and  other  self-regnlatorv 
organizations  as  well  as  other  market 
jiarticijiants.  While  the  s])ecific 
proposals  to  imjilement  changes  to 
Exchange  functionality  cxmsistent  with 
the  Plan  may  differ  in  certain  wavs  from 
the  im])lementation  adopted  by  other 
market  centers,  the  Exchange  believes 
its  jirojKisals  are  consistent  with  the 
requirements  and  jnirjiose  of  the  Plan. 

(j.  SeJI-BeguIatorv  Organization 's 
Sialeinent  on  Oonnnents  on  the 
Proposed  Bide  Ohange  Beceived  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
jiroposed  rule  change. 

III.  Date  of  Effect ivene.ss  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  jnirsnant  to  Section 
19(h)(3)(A)(iii)  of  the  Act  '■*  and  Rule 

l.T  ir.S.C.  7Kk-l(a)(l). 

“  l.'j  U..S.(:.  7«s(l))(;i)(A)(iii). 


lt)l)^(f)(())  thereunder.  Becau.se  the 
pro|)osed  ride  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  inihlic  interest;  (ii) 
imiiose  any  significant  burden  on 
coiiqietitioir,  and  (iii)  become  ojierative 
jirior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  inihlic  interest,  the 
pro])osed  rule  change  has  hecoine 
effective  pursuant  to  Section  10(t))(3](A) 
of  the  Act  and  Rule  10t)-4(n(0)(iii) 
thereunder. 

At  any  time  within  00  days  of  the 
filing  of  such  ju’ojiosed  rule  change,  the 
(ximmission  snnunarily  may 
tem]X)rariiy  suspend  such  rule  change  if 
it  a])])oars  to  the  (Commission  that  such 
action  is  necessary  or  ajiprojiriate  in  the 
jnihlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
argnments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  snhmitted  hv  anv  of 
the  following  methods: 

Fleet ronic  Oonnnents 

•  ll.se  the  (Commission’s  Internet 
comment  form  [http://iv\v\v.se(:.gov/ 
ri i les/sro. sht ml)',  or 

•  Send  an  email  to  rnle- 
comment,s@se(:.gov.  Please  include  File 
Numher  SR-BATS-2()1 3-01.5  on  the 
subject  line. 

Pajjer  Oomments 

•  Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary. 
Securities  and  Exchange  (Commission. 
100  P’  Street  NE.,  Washington.  D(C 
20540-1000. 

All  snhmi.ssions  should  refer  to  File 
Number  SR-BATS-2013-015.  'Phis  file 
numher  should  he  included  on  the 
subject  line  if  email  is  n.sed.  To  help  the 
(Commission  jiroce.ss  and  review  yonr 
comments  more  efficiently,  plea.se  n.se 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  (Commission’s 
Internet  Web  site  [htti)://\\’\v\\’.sec.gov/ 
rnles/sro.shtml).  (Copies  of  the 
submission,  all  suh.seiiuent 

17  CI'K  24(l.l(ll)-4(l)(()).  Ill  iiddition.  Kulii 
4(1)(())  riKiuiros  tliii  I'Achan^o  In  ^ivi;  llui 
Cdiiiinissiiiii  wrilUm  nolicii  (il  tlin  Ivxcliatifiii's  inUint 
lo  till!  Ilu;  |)i()|)(i.siHt  l  ull!  chilli'll!,  iiloiifi  with  ii  hriol 
dcscriplion  iiiid  text  ot  tiu!  |)ri)|)(i.s(!d  nili!  cliiiiiao. 
ill  toast  live  luisinoss  days  iirior  In  llio  diilo  of  filiiin 
of  till!  proposod  into  chiuif>o.  or  siicli  sliorlor  linio 
iis  dosifiiiiilod  1)V  till!  Commission.  'Ilu!  Kxcliango 
lias  salisfiod  this  |■(!(Hlil•(lmollt. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Conuni.ssion,  and  all  written 
comnumications  relating  to  the 
Jiroposed  rule  change  between  the 
(Commission  and  anv  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
jinhlic  in  accordance  with  the 
jirovisions  of  5  U.S.(C.  552.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  P’  Street  NPC., 
Washington,  D(C  20549.  on  official 
husiness  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ji.m.  (Cojiies  of  such 
filing  also  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  (Commission  does  not  edit  jier.sonal 
identifying  information  from 
suhmissions.  You  .should  suhmit  only 
inform. ition  that  yon  wish  to  make 
jiuhlicly  available.  All  siihmissions 
should  refer  to  P  ile  Niimher  SR-BATS- 
2013-015  and  should  he  snhmitted  on 
or  before  Ajiril  4.  2013. 

l''()r  llui  (Coinniission.  Iiy  llii!  Division  of 
'rniiliii”  iiiui  Markets.  |)iirsuanl  lo  ilelegaleii 
aniliorilv.  *'■ 

Kevin  M.  O’Neill. 

Deputy  SecretuiT. 

IKK  Doc.  2()i:t-n.SHKa  Kiled  :t-i:i-i:i:  11:45  am) 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69085;  File  No.  SR-ISE- 
2013-15] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 
LLC;  Notice  of  Filing  of  Proposed  Rule 
Change  To  Amend  the  Obvious  and 
Catastrophic  Errors  Rule 

March  8.  2(11.3. 

Pursuant  to  Section  19(1))(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act’’].'  and  Rule  19h-4 
thereunder.-  notice  is  hereby  given  that 
on  Fehruarv  2(i,  2013,  the  International 
Securities  PCxchange,  LL(CC  (the 
“PCxchange”  or  the  "ISPC”)  filed  with  the 
Securities  and  Exchange  (Commission 
("(Commission")  the  jirojiosed  rule 
change  as  described  in  Items  I  and  II 
below,  which  items  have  been  jirejiared 
by  the  Exchange.  The  (Commission  is 
jnihlishing  this  notice  to  solicit 
comments  on  the  jirojiosed  rule  change 
from  interested  jiersons. 

17  (.KR  2()ll.:Ul-:i(a)(12). 

'  15  IK.S.C.  78.s(l))(l). 

-  17  Ci  K  24(l.l!ll)-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (liange 

The  Exchange  proposes  to  amend 
Rule  720.  ()l)vioii.s  and  (Catastrophic 
Errors.  Tin;  text  of  tlie  propo.sed  ruU; 
change  is  available  on  the  Exchange's 
Wei)  site  www.isa.coni.  at  the  principal 
office  of  the  Exchange,  and  at  the 
(Commission's  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  .statements 
concerning  the  purimse  of,  and  basis  for. 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
jiroposed  rule  change.  The  text  ofthe.se 
statements  may  he  examined  at  the 
places  sjiecified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepanul  summaries,  set  forth  in 
Sections  A.  13  and  (C  hdow.  of  the  mo.st 
significant  aspects  of  such  statements. 

A.  Orgdiii/Aition's 

SidtrnwnI  oft  ha  Pdrposd  of.  (ukI 
SIdtdtorv  Basis  for.  Ilia  Proposod  Huh; 
(iluingd 

1.  Purpose 

rhe  Exchange  is  proposing  two 
changes  to  ISE  Rule  720  (Obvious  and 
(Catastrophic  Errors)  to  harmonize  the 
rule  so  tliat  it  is  applied  consistently  for 
both  obvious  errors  and  catastrophic 
errors. 

Erroneous  Transactions  Involving 
Priority  (Customers 

First,  under  the  current  rule,  the 
Exchange  nullifies  obvious  error 
transactions  unless  all  parties  to  the 
trade  are  ISE  market  makers,  in  which 
case  the  Exchange  adjusts  the  jirice  of 
the  transaction.  With  re.s])ect  to 
catastrophic  errors,  the  ISE  currently 
adjusts  all  transactions  even  if  they 
involve  non-market  makers.  The 
Exchange  notes  that  while  market 
j)rofe.ssional.s  would  prefer  that  all 
transactions  he  adjusted  rather  than 
mdlified,  there  is  an  (Xjuallv  valid 
opj)osing  view  hecau.se  adjustments  can 
result  in  retail  customer  orders  being 
adjusted  to  prices  that  may  exceed  their 
limit  order  price.  j)otentially  by  a  large 
amount,  which  nUail  customers  would 
not  expect. 

Therefore.  kSE  proposes  amend  Isicj 
Rule  720(1))  (Obvious  Error  Procedure) 
and  72()(c)'‘  (CCatastroj)hic  Error 


''Tliis  prii|)()S(!(l  riili!  cliiin”!!  iilso  nialigiis  cc^rliiin 
parts  of  Kiilf!  720.  Tho  rule  on  (^itaslropliic  lOrror 
Proiiiuluit!  mil!  was  priivioiislv  tbunii  in  Kulo  720((1) 


Procedure)  to  harmonize  the  obvious 
error  and  catastrophic  error  procedures 
by  nullifying  trades  in  both  ca.ses  for 
transactions  involving  Priority 
('.ustomers  and  adjusting  trades  where 
none  of  the  parties  to  the  trade  are 
Priority  ('.ustomers  (/.e.,  market  makers, 
hroker-dealers  and  profe.ssional 
cu.stomers).  Specifically,  the  lixchange 
])roposes  to  amend  Rule  720(h)(2)(ii) 
and  adopt  Rule  72()(c)(2)(13)  which  states 
that  where  at  lea.sl  one  parly  to  the 
obvious  or  catastrophic  error  is  a 
Priority  (iustomer.  the  trade  will  he 
nullifietl  by  Market  (Control  ■*  uidess 
both  |)arties  agree  to  an  adjustment  price 
for  the  transaction  within  thirty  (30) 
minutes  of  being  notified  by  Market 
(Control  of  its  determination.  If  the 
customer  is  willing  to  accept  the 
adjusted  ])rice,  and  the  customer  has 
thirty  (30)  minutes  to  make  that 
determination  and  the  trade  will  be 
adjusted.  If  the  customer  does  not 
resjxnul  within  the  pre.scribed  time 
period,  the  trade  will  be  nullified. 

The  Ikxchange  believes  that  the 
proposal  to  limit  obvious  error  trade 
nullification  only  to  tran.sactions 
involving  Priority  (iustomers.  and 
allowing  catastro|)hic  error  trade 
nullification  for  tran.sactions  involving 
Priority  (iustomers  appropriately  limits 
the  numher  of  nullifications,  while 
assuring  that  retail  customer  orders  are 
not  adju.sted  through  their  limit  order 
price  (in  other  words,  the  adjusted  price 
is  higher  than  the  limit  |)rice  if  it  is  a 
buy  and  lower  than  the  limit  price  if  it 
is  a  sell  order)  and  forced  to  .s])end 
additional  money  fora  trade  at  a  price 
the  caistomer  had  no  intere.st  in  trading. 

The  Exchange  believes  that  retail 
cu.stomers  are  less  likely  to  be  immersed 
in  the  day-to-day  trading  of  the  markets 
and  are  also  less  likely  to  be  watching 
trading  activity  in  a  particular  option 
throughout  the  day.  The  Exchange, 
therefore,  believes  that  it  is  fair  and 
reasonable,  and  consistent  with 
.statutory  standards,  to  change  the 
procedure  for  obvious  and  cata.strophic 
errors  involving  Priority  Cu.stomers.  and 
not  for  other  market  participants,  so  as 
not  to  expose  Priority  (histomers  to 
additional  risk. 

The  Exchange  believes  that  this 
proposed  rule  change  is  a  fair  wav  to 
address  the  issue  of  a  tratle  executing 
through  a  customer's  limit  order  price 
while  balancing  the  com])eting  interests 
of  certainty  that  trades  stand  versus 
dealing  with  true  errors.  The  proposed 


iind  with  till!  proposiul  i'(!ali”niiU!nt.  Iliis  ruli!  now 
appears  as  Knlo  720(c:). 

Market  Ooiilrol  coiisi.sts  ol  (losi^nated  personmil 
in  lilt!  Exchange's  market  caintrol  cenlt!!'.  .See  kSl-; 
Rule  72()(a)(3)(ii). 


rule  change  would  continue  to  entail 
specific  and  objective  procedures. 
Eurlhermore.  tbe  ])roposed  rule  change 
more  iairlv  htdances  the  i)otential 
windlall  to  one  market  participant 
iigitinsl  the  potential  reconsidenition  of 
a  trading  decision  under  the  gui.se  of  an 
error. 

fJeterm illation  of  Erroneous 
Transactions 

Second,  under  the  current  rule. 

Market  Control  determines  whether  an 
obvious  error  has  occurred  and  applies 
the  rule  for  making  adjustments  or 
nullifying  trades,  with  the  ability  for 
tho.se  affected  to  retpiest  that  a  ])anel  of 
members  review  actions  taken  by 
Market  Control.  With  resjiect  to 
catastrophic  errors,  the  rule  currently 
recpiires  that  a  jianel  of  members  intikt! 
the  initial  determination  rather  than 
Market  Control.  In  the  Exchange's 
experience,  this  ])rocedure  of  retpiiring 
cl  member  ])anel  to  make  the  initial 
determination  of  whether  or  not  a 
cat:istro])hic  error  has  occurred  in  all 
cases  is  inefficient  and  unnetie.ssarv. 

Therefore.  hSE  projio.ses  to  harmonize 
the  procedures  for  making  obvious  error 
cind  catastrophic  error  determinations. 
Specifically.  ISfi  propo.ses  to  tiinend  the 
ciilastrophic  error  procedure  to  provide 
parties  affected  by  an  action  taken  by 
Market  (Control  the  ahility  to  r(!(|ue.st 
that  such  actions  be  reviewed  bv  ti 
member  panel  nilher  than  retiuiring  that 
a  inttinber  |)anel  make  the  initial 
determination  in  all  cases.  S])ecifically. 
the  Exchange  proposes  to  adopt  rule  text 
allowing  Market  (Control  to  make  the 
determination  of  whether  or  not  a 
(Catastrophic  Error  has  occurred  and 
what  ste]).s  it  shall  take  in  the  event  a 
determination  has  heen  made  that  a 
(Cata.strojihic  Error  has  occurred.^’  The 
Exchange  believes  that  this  approach  is 
similar  to  rules  of  other  markets.'’ 

With  this  propo.sed  rule  change,  the 
Exchange  also  ])roposes  to  rearrange 
jiarts  of  Rule  702.  Specifically,  the 
Exchange  jiroposes  to  delete  Rule  72()(c) 
(Obvious  Error  Ranel)  and  move  the 
substance  of  that  rule  to  new  Rule 
72()(d),  which  is  akso  renamed  Review 
Rant:l.  and  which  will  now  ap])ly  to 
both  obvious  and  catastro])hic  errors. 
Rroj)o.sed  Rule  720(d)  provides  the 
composition  of  the  Review  Panel,'  the 
.scope  of  the  Review  Panel's  review."  the 
procedure  for  retpiesling  review"  <md 
the  decisions  of  the  Review  Piinel."’ 


S<‘('  l’i()|)().si!d  Riili!  72()((:)(2). 

''SiH'  I’lll.X  Ruli!  1(l!l2(o)(ii)  iind  (ll(ii). 
'  .S'(!c  l’r()|)iisi!d  Ruli!  72t)(d)(  1 ). 

‘'Sac  Propo.sud  Ridu  720(d)(2). 

’’Siu'  Proposed  Ruli!  720(d)(3). 

"’.S(,-(!  Proposud  Ruli!  720(d)(4). 
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Finally,  the  Exchange  also  ])roj)oses  to 
make  conforming  changes  to 
Su|)i)lementarv  Material  .01.  .02.  .08 
and  .04  to  Rule  720  to  reflect  the 
changes  ])ro])ose(l  hennn. 

2.  Statutory  Oasis 

The  basis  under  the  S(!curiti(;s 
I'ixchange  Act  of  1{)84  (the  “Exchange 
Act”)  for  this  propo.sed  rule  change  is 
found  in  .Section  0(1))(.5).  in  that  the 
propo.sed  change  is  designed  to  ])romote 
just  and  e{]nitai)le  ])rinciples  of  trade!, 
will  serve!  te)  remen’e!  im])e!eiime!nts  te) 
anel  perfeu:!  the  meelianisms  e)f  a  free 
anel  e)])en  niiirkea  anel  a  natie)nal  market 
system  anel,  in  general,  te)  ])re)te!e;t 
inve!ste)rs  ;mel  the!  puhlie:  intenexst. 

In  partieadar,  the  pre)pe)seel  rule 
eliange  relating  te)  nullifying  traelexs 
inve)lving  l’rie)rity  C]uste)me!rs  anel 
aeljusting  traeleis  whe:re!  none  e)f  the 
j)artie!s  are  Friority  (iusteemers  will  help 
market  participants  better  manage  risk 
asse)e:iate!el  with  pe)te!ntial  e!rre)ne!e)us 
traeles.  The  Exchange!  heliewes  that  the 
pre)pe).sal  })re)viele)s  ei  fair  pre)e;e!ss  that 
will  ensure  tluit  eai.steemers  are  ne)t 
fe)re;e!el  te)  <ie:ea!pt  a  traele  that  was 
e!xe!eaite!el  in  vie)latie)n  e)f  the!  eai.stomer’s 
limit  e)rele!r  priea!.  Ee)r  twe)  re!a.se)ns,  the! 
I'Neliange  ele)e!s  ne)t  he!lie!ve!  that  the! 
pre)pe)sal  is  unfairly  elise:riminiite)rv, 
en'en  the)ngh  it  e)ifers  se)me!  marked 
|)arlieapants  <i  e;he)iea!  as  te)  whether  ;i 
traele  is  nnllifieel  e)r  aeljusteul,  while! 
e)the!r  market  partieapants  will  e:e)ntinue! 
te)  hiive  iill  e)f  their  e)hvie)us  anel 
e:alastre)phie;  e!rre)rs  ;ieljuste!el. "  First,  the 
Exediange's  eairrent  rule  elifferentiates 
ame)ng  market  partiea])ants.  The 
ne)tifie:atie)n  pe!rie)el  te)  he!gin  the  e)hvious 
erre)r  ])re)e:ess  is  elifferent  lor  ExeTange 
market  makers  anel  ne)n-marke!l  makers 
Ele!e:tre)nie:  Ae;ea!ss  Memheu’s).'-  anel 
whether  a  traele  is  aeljusteal  e)r  husteel 
akse)  eliifers.'-*  .See:e)nel.  e)ptie)ns  rules 
e)fte!n  treat  Prie)rity  (aiste)mers  in  a 
speeaal  way,'**  ree;e)gnizing  that  I’rie)rity 
Custe)mers  are  not  neuaxs.sarily  immerseel 
in  the  elay-te)-elay  traeling  e)f  the  markers, 
le.ss  likely  to  he  watching  traeling 
aedivity  in  a  partieadar  e)])tion 
thre)ughe)ut  the  eiay  iinel  may  have 
limiteel  funels  in  their  traeling  ae:e;e)unts. 
Ae:e;e)relingly,  eliffe!re!ntiating  ame)ng 


"  Ani)tl)(!r  ()|)li()iis  nxclian^e!  riMaailly  cileui  Ihosi; 
raa.sdiis  a.s  llu;  l)asis  to  ajDcniil  its  catastropliic:  arror 
nila  to  traal  cuslontar  onlais  ilillauMilly  than  iioii- 
(:ust()ii)(!r  ordars.  .SV.t'  .S(!(:urili(!s  lixcliaii^a  Act 
Kedaasa  No.  (iK>)()7  (l'al)niary  Ci.  I'OCt).  7»  I  K  1 17()."> 
(I'almiary  10.  2()i:t)  (.SK-I>1  il,X-2() Ci-O.a). 

'^.Sca  I.Sr;  Kola  72()(l))(l). 

".S'aa  KSK  Kula  72()(l))(2). 

"  l■'ol' axaiiipla.  ntany  options  ax(:lian<>(!s'  prioritv 
rnlas  traat  I’riority  (iustoniar  ordars  ditl'arantly  and 
soma  options  axclianaas  only  a(:e:apt  cartain  tv|)as 
of  ordars  Iroin  I’rioritv  CnstoiiKM's.  Most  options 
axahangas  also  clrarga  dilfarant  la(!s  lor  I’rioritv 
CnstoiiK!)'  oi’dars. 


marked  parlie;i])ants  hy  ])e!rmitting 
Prieirity  Ciisteimeirs  te)  have  a  e:he)ie:e  as 
to  whether  te)  nullify  a  tiaele  inve)lving 
iin  e)hvie)us  e)r  a  e:atiistre)phie:  erre)r  is  ne)t 
unfairly  eliseaiminatorv,  heu.au.se!  it  is 
re!;ise))i;ihle!  anel  fair  te)  pre)viele!  Prie)ritv 
Custe)me!rs  with  aeielitie)nal  e)])tie)ns  te) 
j)re)te!e:l  thetn.selveis  against  the 
e:e)nse!eiuene:e!s  e)f  e)hvie)us  iinel 
e:ata.stre)])hie:  e!rre)rs. 

The  fixediange  <ie;kne)wle!elge!s  tluit  the 
pre)pe)sal  e;e)ntains  setine  uneietrtainty 
retgareling  wheithetr  it  traele  will  he! 
aeljnsteel  e)r  nnllifieel.  elejteneling  e)n 
whether  eine  of  the!  ])artie!s  is  a  Prieeritv 
Custetmer,  heuamse  a  persetn  weiulel  ne)t 
kne)w,  when  emteaing  into  the  traele, 
whether  the  e)the!r  party  is  e)r  is  not  a 
Prieirity  (Aiste)me!r.  The  Exedumge 
helien’eis  that  the  piMpo.sal  neveirtheless 
pre)mote!s  just  anel  eujuitahle  prine:ij)les 
e)f  traele  anel  protee.ts  inve!ste)rs  anel  the 
puhlie;  inte!rest,  heeiause  it  eliminates  a 
metre  serietus  une.ertaintv  in  the  rule's 
e)])e!ratie)n  teteliiy,  whie:h  is  pc/ce 
une:e!rtaiutv.  Tetelav,  a  Prietritv 
Custetmer’s  etreler  e:im  he!  aeljnsteel  to  a 
signifie:imtly  eliffe!re!nt  itriete,  whie:h  is 
metre!  im])iie:tful  than  the  ])e)ssihility  of 
nnllifie:atie)n. 

Fnrthe!rme)re!,  the!re!  is  une:e!rtainty  in 
the!  e:urre!nt  ethvietus  erre)!*  petrtietn  of  Rule 
720  (its  well  iis  the!  rnle!S  etf  e)the!r  e)|)tie)ns 
e!xe;himge!s),  whie;h  market  partie;ip<mts 
have!  elexilt  with  fe)r  <i  numhe!r  e)f  veuirs. 
.Spe!e:ifie:ally,  Rule  72()(h)(2)(i)  ])re)viele!S 
that  if  it  is  eledermineel  that  an  Ohvietus 
Erretr  has  e)e:e;urre!el  where  eae;!)  party  tet 
the  transae:tion  is  a  market  make!r  e)n  the 
Exe:hange,  the  e!xe!e:utie)n  prie:e  etf  the 
transae:tie)n  will  he  aeljnsteel  hy  Market 
(ietntrol  (in  ae:e:e)relane:e!  with  suhsectiejn 
(A)  anel  (B)  of  the  rule,  unless  both 
partieis  agree  to  aeljust  tet  a  elifferent 
j)rie:e  etr  tet  nullify  the  transae;tie)n  within 
tetn  minutexs  etf  being  nettifieel  hy  Market 
Control  of  the  Ohvietus  Erretr. 
Aelelitietnally,  Rule  720(h)(2)(ii)  provieles 
that  if  it  is  eletermiueel  that  an  Obvious 
Erretr  has  e)e;e:urre!el  where  at  least  etne 
party  to  the  trausae.tietu  tet  the  Ohvietus 
Erretr  is  nett  ein  Exe:hange  market  maker, 
the  tiaele  will  he  husteel  hv  Marked 
Cetutretl,  unletss  hetth  partieis  agretet  let 
aeljust  the  ])rie:e  etf  the  transaedietn 
within  80  minutets  of  being  nettifieel  hv 
Marked  Cetutretl  etf  the  Ohvietus  Erretr. 
Theretfetre,  an  Exe:hange!  marked  maketr 
whet  prefetrs  aeljustmetnts  etver 
uullilie:atietn  e;annot  guarantete  that 
e)ute;etme!,  he!e;au.se!,  if  he  traeleis  with  a 
ne)n-Exe:lumge!  marked  maketr.  a  retsulting 
ethvietus  etrretr  wetulel  etnly  he  aeljnsteel  if 
the  party  etn  the  etther  siele  etf  the  traele 
agretes  let  an  aeljustment.  This 
uneietrtainty  has  heetn  emheeleletel  in  the 
rule  anel  aeietejtteel  hy  marked 
jtarlicijtants.  The  Exe:hange  helievets  that 
this  pro])etsal,  eletspite  the  unetetrtainty 


haseel  etn  whether  a  Prietritv  Custetmer  is 
invetlveel  in  a  traele,  is  nevetrtheletss 
etetnsistent  with  the  Ae:t.  heetan.se  the 
ability  tet  nullify  a  Prietritv  C.ustetmer’s 
traele  iuvetlving  an  ethvietus  etr  a 
e:atastrophie:  erretr  shetulel  pretvent  the 
prie:e!  uneiertainty  that  manelatetry 
aelju.stment  uneletr  the  e;urre!nt  rule 
e:re!ate!s,  whie;h  shetulel  ])re)mette  just  auel 
eteiuitahle  ]triue:ijtle!S  etf  traele  anel  ])re)le)e:t 
investetrs  anel  the  puhlie:  intetrexst.  The 
Exe;hange  has  alset  weigheel  e:are!fullv  the 
neteel  tet  assure  that  etne  nuirket 
partie;i})aut  is  nett  itermilteel  to  re!e:e!ive  a 
winelfall  at  the  expense  etf  another 
market  ])artie;ipant  that  inaele  an  ethvietus 
etr  a  e:atastre)phie:  erretr.  again.st  the  neeel 
to  assure  that  market  jtartie:ipants  are 
not  simply  being  given  an  etjtpetrlunity 
tet  reteietnsieler  poor  traeling  elee:isie)ns. 

Further,  the  Exchange  hetlieves  that 
the  propetseul  rule  e:hauge!  relating  to 
Marked  Cetutretl  making  the 
elederminatietn  etf  whethetr  a  e:ata.stre)i)hie: 
etrretr  has  oeteturreel  will  ])retmette!  just  anel 
eKpiitahle  prinetiplets  etf  tniele  hv  aeleling 
e:ertainty  anel  metre  e:etnsiste!ne:y  to  the 
current  rule. 

The  Exethange's  ethvietus  anel 
e:atastrophie:  rule  anel  the  itreteteelurets 
that  e;arry  etui  the  rule  have  etetnsistentlv 
heten  h.i.seel  etn  speetifie;  anel  etltjeteitivet 
etriteria.  The  Exethange  helievets  this 
pretpet.setel  rulet  e:hange  furthetrs  that 
])rine:i])le!  hy  aeletpting  ethjetetlive 
guielelines  fetr  the  eletermination  etf 
whie;h  traeles  may  he  nnllifieel  etr 
aeljn.stexl  anel  fetr  the  eletermination  etf 
whedhetr  or  nett  a  traele  is  eleiemeel  let  he 
a  e:atastret])hie:  erretr. 

B.  St^II-B(;‘>iiI(itury  Organizal ion's 
Stotfuiwnt  on  Bnrdon  on  Coinpoiition 

This  pretpetseel  rule  change  eletes  nett 
impose  any  hureleu  on  e.ompeditietu  that 
is  nett  iietetet.ssary  etr  appretpriate  in 
furtherauete  of  the  purpet.ses  etf  the 
Exethange  Ae:t.  The  jtretpetseel  rule 
e;hauge  is  iuteueleel  to  help  market 
partie;ipauts  better  manage  the  risk 
assetetiateel  with  erremeetus  etjttietus 
traeles  auel  therefetre  eletets  nett  impet.se 
any  hureletn  etn  e:etmpe!tilie)n.  While  metst 
etjttietus  exe'.hangets  have  similar,  though 
nett  iele!ntie:al,  rulets  retgareling  ohvietus 
anel  e:atastreti)hie;  erretrs,  this  jtretjtet.seel 
rule  e;hange!,  whie:h  tretats  Prietrity 
Custetmer  etreletrs  elifferently  than  etther 
e!xe:hange!s  elet,  may  retsult  in  market 
jtartieii pants  e;hetetsing  let  retute  sue;h 
etrelers  to  KSE  anel  therefetre  attraeit  etreler 
fletw  to  KSE  instetael  to  a  e:e)m])e!ting 
e!xe:hauge. 


Federal  Register / Vol.  78,  No.  50 /Thursday,  March  14,  201 8 / Notices 


16341 


C  Sell-lio}iul(it()ry  Oi'gdnizal ion's 
Sintonwnt  on  (ionnnonis  on  tho 
Proposed  Pnlo  (ihnni’o  Uoooivod  Prom 
Momhois.  Pnriicipnnts.  or  Othors 

The  l']xt;hange  has  not  .solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  propo.sed  rule  change.  The 
I'Nchange  has  not  received  any 
nnsolicit(ul  written  comments  irom 
memhms  or  other  interested  parties. 

III.  Date  of  Ftlectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(lonunission  Action 

Within  4.5  days  of  the  publication  date 
of  this  notice  or  within  such  longer 
|)eriod  (1)  as  the  (iommission  may 
designate  iij)  to  45  days  of  such  date  if 
it  tinds  such  longer  jjeriod  to  he 
a|)proi)riate  and  publishes  its  reasons 
for  .so  finding  or  (2)  as  to  which  the  .self- 
n;gulatory  organization  consents,  the 
(iommi.ssion  will: 

(a)  Hy  order  approve  or  disaj)prove 
such  bropo.sed  Rule  ('.hang(!;  or 

(b)  institute  proceedings  to  determine 
whether  the  Proposed  Rule  (lhange 
.should  be  di.sapproved. 

IV.  Solicitation  of  (Comments 

lnten!st(ul  p(!rsons  an;  invited  to 
submit  written  data,  views,  and 
argmn(;nts  conc:erning  the  for(;going. 
including  wh(;ther  tlu;  |)ropo,sed  rule 
change  is  consisttait  with  the  Act. 
(]omm(;nts  mav  be  subniilt(;d  bv  anv  of 
the  following  methods: 

Klnctronio  (iomnumts 

•  Use  the;  (iommission's  Internet 
comment  form  (/?///y.//n  n  n'..scc.go\7 
rnlos/sro.shiml) :  or 

•  .Send  an  email  to  rnlo- 
{:onnn(;iUs@so(:.gov.  Rl(;a.se  include  File 
Nmnb(;r  .SR-1.SF-2()13-15  on  tlu;  snbj(;ct 
line. 

I^ipor  Cionniumts 

•  .S(;nd  ])ap(;r  comments  in  tri|)licate 
to  Flizabeth  M.  Murphy.  .Secretary. 
.Securities  and  Exchange  (iommission. 
100  F  .Str(;et  NF..  Washington.  DC 
20549-1000. 

All  submissions  should  r(;fer  to  File 
Numb(;r  .SR-l.SF-201 .1-15.  This  file 
nnmb(;r  should  lx;  included  on  tlu; 
subject  line  if  (anail  is  usi;d.  To  lu;!])  tlu; 
Commi.ssion  ])roc(;s.s  and  r(;vi(;w  your 
comnu;nt.s  more  effici(;ntly.  pl(;a.se  use; 
only  one  method.  Tlu;  Commission  will 
post  all  comments  on  tlu;  Commission's 
Int(;riu;t  W(;b  sit(;  [htt})://\\  \v\v.so(:.{’ov/ 
rnlos/sro.shtnd).  (iojjies  of  the 
submi.ssion.  all  snbs(;{pu;nt 
amendments,  all  written  statements 
with  respet:t  to  tlu;  ])ro])osed  rule 
change  that  are  filed  with  the 
Ciommi.ssion,  and  all  written 


commnnications  relating  to  tlu; 
])roposed  ruh;  change;  b(;tween  tlu; 
Commission  and  any  per, son.  otlu;r  than 
those;  that  nuiv  be;  withhe;lel  fre)m  the; 
])nblie:  in  ae:e:e)rel;nu:e;  with  tlu; 
pren  isieens  e)f  5  lJ..S.(i.  552,  will  be; 
availiible;  feu-  We;b  site;  viewing  anel 
printing  in  the;  Ceunmissieen’s  Fublie: 
Re;fe;re;ne:e;  Re)e)m.  100  F  .Stre;(;t  Nl'i., 
Washingteen.  DC  2054t),  een  e)ffie:iiil 
busine;ss  el.iys  be;lwe;e;n  tlu;  he)ur.s  e)f 
10:00  ii.m.  anel  .'1:00  p.m.  (ie)pie;s  e)f  tlu; 
filing  alse)  will  be;  iivailable;  lea’ 
in.spe;e:tie)n  emel  e:e)pving  .it  the  prine:ipid 
e)ffie:e;  e)f  the;  Fxe:hange;.  All  e:e)mnu;nts 
re;e:e;iveel  will  be;  j)o.ste;el  witlueut  e:hange;: 
tlu;  Ce)mmi.ssion  eloes  ne)t  eelit  pe;rse)niel 
ielentilying  infe)rmatie)n  freem 
.submissie)n.s.  You  slu)idel  submit  eenly 
infe)rmatie)n  that  ye)u  wish  te;  make; 
available  pnblie:ly.  All  snbmissieens 
sheudel  refer  te;  File;  Nnmbe;r  .SR-l.SF- 
20i:i-15  anel  sheeidel  be;  submitteel  een  e)r 
be;fe)re;  A])ril  4,  201. '1. 

r'er  tlu;  Coinniissieii.  bv  tlu;  Divi.sion  of 
'rraeliiig  aiul  Mark(;ts,  pursiuinl  to  el(;ii;giit(;(l 
aiitlioritv. 

Ke;viii  M.  ()'Ne;ill. 

Drpiily  S(H:rrl(iry. 

II'K  Doc.  KD.S  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69089;  File  No.  SR-FINRA- 
2013-017] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  Relating  to 
FINRA  Rule  4240  (Margin 
Requirements  for  Credit  Default 
Swaps) 

March  8.  2013. 

Fiirsuant  te;  .Se;e:tie)n  19(b)(1)  eif  the; 
.Se;e:uritie;.s  Fxe:hange;  Ae:t  e)f  1934  ("Act” 
eu'  "Fxe:hange;  Ae:t”)  '  anel  Rule;  19b-4 
llu;re;nnele;r.“  ne)tie:e;  is  he;re;by  give;n  that 
e)n  M<ire:h  H,  2013,  Finane:ial  liulnstry 
Re;gnlate)rv  Authurity.  Ine:.  ("FINRA”) 
file;el  with  the;  .Se;e:nritie;s  anel  lixe:hange; 
Ceimmissieui  (".Sl'iC”  e)r  "Cemnnissiejn”) 
the;  pre)|)e).se;el  rule;  e:h<mge;  <is  ele;se:ribe;el 
in  lte;ms  1  einel  II  be;le)w,  whie:h  Ite;ms 
substiintiedlv  h.ive;  be;e;n  |)re;p:ire;el  bv 
FINRA.  The;  Ceimmissietn  is  ])nblishing 
this  ne)tie;e;  tei  se)lie:it  e:e)mme;nt.s  em  the; 
pre)])e)se;el  rule;  e.hange;  freem  inte;re;ste;el 
pe;rse)us  ;mel  te;  eippretve;  the;  pre)pe)se;el 
rule;  e:hange;  e)n  iiu  ae:e:e;le;nite;el  basis. 


'  •  17  CI  K  2()(l.:i()-:t(ii)(12). 
I  lii  ii..s.e;.  7Ks(li)(i). 

^  17  CI  K  24(1.1 ‘ll)-4. 


I.  S(;lf-Re;gula(ory  Organization's 
Sla((;in(;nt  of  the;  Te;rnis  of  Suhstance;  of 
the;  Prope),se;el  Rule;  Change; 

FINRA  is  pr()|)()sing  to  imu;u(l  FINRA 
Rule;  4240  to  pe;rmit  it  nu;mb(;r  to 
re;(piir(;.  with  r(;s])e;ct  to  e:r(;(iit  (le;fimlt 
swiijis  that  iire;  se;curity-b;i.se;(l  swaps 
("CD.S")  he;l(l  in  an  iiccoimt  snt)je;(:t  to  an 
;ippr()ve;(l  iiortfolio  miirgining  prognim, 
tlu;  iunount  of  lUiirgin  (le;te;rmine;(l  by  the; 
nu;mb(;r's  iiortfolio  nuirgin 
nu;tho(lol()gy.  subje;e:t  to  sp(;e:ifie;el 
re;(|uir(;nu;nts.  In  addition,  tlu;  proiioseid 
rule;  change;  miike;s  oth(;r  re;visi()ns  to 
FINRA  Rule;  4240  to  chirifv  and  update; 
tlu;  rule;. 

The;  t(;xt  of  tlu;  ])r()p()S(;(l  rule;  change; 
is  available;  on  FINRA's  Weib  site;  at 
hitp://\\'\\’\v.finr(i.or‘>,  at  the;  iirinciptil 
office;  of  FINRA  ami  at  the; 

Commission’s  Public  Rt;fe;re;nc(;  Room. 

II.  Se;lf-Re;gulatory  Organization’s 
Stat(;ine;nt  of  the;  Purpose;  eif,  and 
Statuteiry  Basis  for,  the;  Propose;d  Rule; 
(Change; 

In  its  filing  with  the;  Commission. 
FINRA  inchule;et  sttite;nu;nts  c(mce;rning 
the;  pur])()se;  of  .uul  b.isis  for  tlu; 
propo.sod  rule;  clumge;  and  eli.s(:u,sse;(l  ;mv 
comnu;nts  it  n;c(;ive;(l  on  the;  prop().s(;(l 
rule;  change;.  Tlu;  t(;xt  of  lh(;.S(;  st<it(;nu;nts 
may  be;  (;x:unine;(l  iit  the;  |)liu:(;s  si)e;e:ifi(;(l 
in  lt(;m  V  be;le)w.  FINRA  has  ])r(;])are;(l 
.sunuuiiri(;s.  se;t  forth  in  se;(:ti()ns  A.  B, 
iind  C  b(;l()w,  of  the;  most  significiint 
aspe;(:ts  of  such  state;uu;nts. 

A.  Solf-Hogninlorv  On^aniznt ion’s 
Slnlainoni  of  the  Purpose  of.  and 
Slalnlorv  Pasis  for,  the  Proposed  Bide 
C.hunge 

1.  Pui’iiose; 

Portfolio  Margining 

On  July  21.  2010.  Pr(;si(l(;nt  Barack 
Obiima  signe;(l  tlu;  Dodd-Frank  Wall 
.Str(;e;t  Re;form  and  Consume;!’  Prot(;ction 
Act  ("Dodd-Fnmk  Act”)  into  law. '  Title; 
YIl  of  the;  Dodd-Frank  y\ct  ("Title;  VII”) 
(;stablish(;s  a  r(;gulatory  r(;gime; 
appliciible;  to  the;  e)ve;r-th(;-(:()unte;r 
(l(;rivativ(;s  marke;ts.  Title;  VII  pre)vi(le;s 
the;  .SFC  and  tlu;  ChTC  with  tools  to 
()ve;rs(;e;  the;se;  marke;ts.  *  lluelor  tlu; 
c()mpre;he;nsiv(;  franu;work  e;stablishe;(l 
in  Title;  Vll,  tlu;  .SFC  is  give;n  r(;gulatory 
iiuthority  ()ve;r  se;(:nrity-b<is(;(l  swa])s, 
and  tlu;  CFTC  is  given  re;gulat()rv 
iinthority  over  swaps.’’  The;  Dodd-Frank 


‘I’ulilic  l.;i\v  l  ll-2():).  124. Stilt.  1:17(1(2(11(1). 

■' .Sulititli!  A  (iflitli!  Vll  ci'iiiito.s  iiiul  lol.itus  to  tho 
|■(!f!lll^ltorv  lor  .swaps,  wliilo  .Sublitio  M  of 

'I’itlo  Vll  croatos  and  rolatos  to  tlio  r(!<>ulatorv  l■(!l>i^l(! 
for  sociii ilv-basod  swaps. 

'.See  .Soctioii  :i(a)((>H)  of  tiui  lixchan”!!  Act.  l.'i 
II..S.C.  78c(a)((itt)  (as  added  bv  .Section  7(il(a)((i)  of 
the  Dodd-f  rank  Act)  and  .Section  la(47)  of  the 

CeiiliiiiuMi 
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Act  cont(an])latos  certain  self-r(!giilatory 
organization  res])onsil)ilities  in  tliis  area 
as  well.'’  S(!clion  713(a)  of  tlu;  Dodd- 
I’Yank  Act  amended  the  Exchange  Act  to 
generally  |)erinit  a  hrokca-dealer  that  is 
also  registenul  as  a  futures  connnission 
merchant  (“l-XiM")  nmha'  the  (TA  to 
hold  i:ash  and  securities  in  a  portfolio 
margining  account  that  is  carried  as  a 
lutnr(!s  account,  pursuant  to  a  |)ortfolio 
margining  ])rogram  that  is  approved  hy 
the  CIFTC;.  Recij)rocallv.  Section  713(h) 
of  the  Dodd-Frank  Act  amended  the 
(IFA  to  generally  permit  an  FdM  that  is 
also  registered  as  a  broker-dealer  to  hold 
futures  c;ontracts  and  o]otions  on  futures 
contracts  (as  well  as  money,  securities 
or  other  pro])(n’ty  received  from  a 
customer  to  margin,  guarantee  or  .secure 
such  contracts,  or  accruing  to  a 
customer  as  a  result  of  suc.h  contracts) 
in  a  portfolio  margining  account  that  is 
carried  as  a  securities  account  ])ursuant 
to  a  j)ortf()lio  margining  ])rogram  that  is 
ap])roved  hy  the  SEC], 

The  SE("  and  the  CFTC  have  rec:ently 
acted  to  grant  sj)ecific  exeni])tions  to 
facilitate  ])ortfolio  margining  of  swaps 
and  s(!curity-hased  swajjs."  To  helj) 
facilitate!  portfolio  margining  ])ursuant 
to  this  regulatory  relief,  FINRA  proposes 
to  amend  FINRA  Rule!  4240,  which 
im])lements  an  interim  j)ilot  program 
(the  “Interim  Pilot  Program”)  with 
res])ect  to  margin  reeiuirements  for 
certain  transactions  in  (iDS." 
Specificallv,  ])ropos(!d  new  FINRA  Rule 
424()(c)(3)  provides  that,  in  lieu  of  the 
re(|uirements  set  forth  in  ])aragraj)hs 
(c)(1)  and  (c)(2)  of  the  rule."  a  iiKiinher 

Ooniinixlily  1-A(:liaii‘’i;  Act  (■'CK/S").  7  I'-.S.C.  la(47) 
(as  ait(t(nl  hv  .Suction  721(a)  ol  tlu;  Dodd  l'■rank  ,\ct) 
tor  till!  dolinitions  of  socurity-liasod  swap  and  swa|). 
n!.s|)iictiv(!lv.  .Si.’c  also  Kxclianj’o  Act  Koliiaso  .No. 
(i74.=i:i  Only  Itt.  2012).  77  I  K  40207  (An<;ust  1.4. 

2012)  Ooint  Kina)  Knii!  witli  tlio  OFTO:  Furtlior 
Diilinition  of  ".Swaii."  ".Soenritv  Basiid  .Swap."  and 
".Soenrity-Basod  .Swap  At>ii!i!in(!nt;"  .Mixed  .Swaps: 
.Sociiritv-Basod  .Swap  A‘’i'oi!iU(!n1  Rocordkooping). 
fintlior  defining  t)ie  terms  swap  and  security-tiased 
swap. 

'■.See.  f.-.g..  .Sections  712  and  7()4  of  tlie  Dodd- 
Inank  Act. 

'.See  Fxcliange  Act  Release  No.  I)H4:14  (Order 
Oranting  (Conditional  Fxemptions  Dnder  tiu! 
.Securities  Fxcliange  Act  of  1044  in  Oonnection 
With  I’ortfolio  Margining  of  Swaps  and  Security- 
Based  .Swaps)  (I)ecenilier  14.  2012).  77  FR  7.')21 1 
(Dec.  10.  2012):  sov  also  OF'I'O  Order.  'I'reatment  of 
I'lnids  Held  in  Connection  with  Clearing  hy  ICF 
Clear  Credit  of  Credit  Delault  .Swaps  Oanuarv  14. 
2014)  ai  ailalile  at:  hllp://\\  \\  \\  .cftr.;j,o\  /ucm/;j,voa}}s/ 
l)ul)licMncwsraotit/ilocuimaits/lili'/ 
/eeeiei/lVe/eororf/eiOl  14y.4./j(//. 

“On  Inly  14.  2012.  I'lNR.X  extended  the 
iniplementalion  of  the  Interim  Pilot  Program  to  Inly 
17.  2014.  .Sec-  Fxcliange  Acl  Release  No.  ()744tl  ()idv 
17.  2012).  77  FR  441 2K  (Inly  24.  2012)  (Notice  of 
Filing  and  Immediate  I'iffectiveness  of  Proposed 
Rule  Change:  File  No.  .SR-FINRA-2012-04.")). 

“FINRA  Role  4240(c)(1)  addresses  transactions  in 
CD.S  that  make  use  of  the  central  countiirpartv 
clearing  facilities  of  a  clearing  agenev  using  a 
margin  methodology  the  u.se  of  which  has  Been 


may  r(i(|uir(i,  with  ru.spuct  to  CDS  hold 
in  <m  account  sul)j(!ct  to  an  approved 
])ortfolio  margining  program,  the 
amount  of  margin  (hitorminod  hv  th(! 
iiKimhor’.s  iiortfolio  margin 
nuilhodology,  jirovichtd  that,  prior  to 
margining  CDS  on  a  iiortfolio  margin 
ha.sis,  till!  nuinih(!r  .shall  notify  FINRA  in 
cidvancii  in  writing  of  its  iiitonl  to 
oporatd  utidor  tlii!  iiortfolio  margin 
prognim. 

Additional  Amcndmonls  to  FINRA  Rulo 
4240 

FINRA  pro]io.s(!.s  to  amend  the  margin 
re(]uirement.s  set  forth  iti  paragra]ih 
(c)(2)  and  Sujiplementarv  Material  .01 
of  P’lNRA  Rule  4240  to  clarify  that,  in 
addition  to  re(]uiring  the  ajiiilicahle 
minimum  margin  (“initial  margin”),  a 
inemher  must  collect  daily  from  each 
cu.stomer  or  hroker-dcxiler  counterparty 
an  amount  at  least  ecpial  to  the 
memher’s  current  exposure,  as  defined 
in  Exchange  Act  Rule  1.5c3-1e(c)(4) 
(provided,  however,  that  memhers  not 
otherwise  suhjeu:!  to  Exchange  Acl  Rule 
15c3-1e  are  not  riKiuired  to  take  into 
account  paragrajih  (c)(4)(v)((d  of  such 
Rule),' '  arising  from  the  daily  mark  to 
market  ofthefiDS  (“variation  margin”). 
FINRA  notes  that  collection  of  variation 
margin  has  heen  implicit Iv  nKiuinid  hv 
the  administration  of  Rule  4240;  the 
amendments  would  he  designed  to 
make  this  variation  margin  r(!(|uirenient 
clear. 

FINRA  proiUKses  to  amend  the 
reference  to  “largest  maximnm  ]ios.sihle 
loss”  in  paragraph  (d)(8)  of  the  rule  hy 
adding  the  phra.se  “(that  is.  the  notional 
amount  of  the  CDS  less  the  estimated 
r(!coverv  given  default).”  FINRA 
h(!lieve.s  that  the  proposed  language,  hv 
providing  memhers  a  reference  point  for 

aiiprnvuti  hy  FI.NRA  as  announcuil  in  a  lUs^alalmy 
\(>li(  v.  FINRA  Rulii  4240(c)(2)  aililnissiis 
transactions  making  usu  of  facilities  that  do  not  use 
such  a  ini!tho(loloj>v.  or  that  siittlu  ovor-thu-countur. 

"’.Supplumontary  Material  .01  of  FINRA  Rule 
4240  sets  forth  the  rule's  sp(!cific  inar”in 
requirements. 

' '  F1NR,\  is  siinilarh  revising  the  reference  to 
fixchan}*!!  ,\ct  Rule  l,')c4-le(c)(4)  in  paragraph  (e)  of 
Rule  4240.  .Specifically,  as  revisinl.  the  reference 
would  read  ".SFA  Rule  t.'ic4-le(c)(4)  (provided, 
however,  that  memhers  not  otherwise  subject  to 
.SF,\  Rule  t.ScS-teare  not  required  to  take  into 
account  paragraph  (c)(4)(v)((i)  of  such  Rule)." 

Under  Fxchaiif^e  Act  Rule  1.')C.4-le(c)(4)(v)((:).  a 
hroker-dealer.  when  calculating  maximum  potential 
exposure  and  current  exposure  to  a  counterpart  v.  is 
permitted  to  take  into  account  the  fair  market  value 
of  collateral  pl(!d^ed  and  held  jirovided.  in  part, 
that  tile  Uommission  has  approved  the  liroker's  or 
dealer's  u.se  of  a  VaR  model  to  calculate  deductions 
for  market  risk  for  the  tvpe  of  collateral  in 
accordance  with  Fxcliange  Act  Rule  1.'>c4-1e. 

FINR,\  helieves  that  the  pro))osed  rule  change  is  a 
useful  clarification  for  memhers  that  do  not  operate 
|)ursnant  to  Fxcliange  Act  Rule  15c4-le  other  than, 
for  purposes  of  Rule  4240.  to  utilize  the  specified 
definitions  under  I'Achaiif’e  Act  Rule  l.'jc4-te(c)(4). 


(:om]iuting  the  largtxst  maximum 
ptissihlc  hiss  pursuant  to  the  rulu. 

Ic.ssuu.s  th(!  jidtcutial  hurdcus  fnim 
higher  Ccipitiil  charges  that  cduld  nistilt 
cihseut  the  jirdjid.sed  language. 

FINRA  ]irdpd.se.s  td  chtrifv  the  fir.st 
seuteuce  df  paragraph  (a)  of  the  rule  and 
the  first  .sentence  df  paragraph  (c)(1)  hv 
reuidviug  the  references  td  “imitchiug 
trausai  timis”  and  making  dther 
cdufdrming  edits  sd  as  td  streamlitie  the 
rule  language.  Alsd  in  the  first  .sentence 
df  paragrajih  (a).  FINRA  jirojidses  Id 
amend  the  jihrase  "tnms;ictidns  in 
|CDS|  executed  hv  a  member”  td  retid 
“transact idiis  in  [CDS|  held  in  an 
accdunt  at  a  inemher”  sd  as  td  clarify  the 
rule's  scdjie  and  cdiihirm  with  the 
remainder  df  the  rule. 

Finally,  FINRA  jirdjidses  td  amend 
jiaragrajihs  (c)(2)  and  (e)  and 
Sujijileimmtarv  Material  .01  (if  Rule 
4240  hy  adding  the  jihrase  “Unhiss 
dtherwise  jiermitted  by  FINRA  in 
writing.”  FINRA  antieijiates  that 
memhers  may  need  nidre  Ihixihilitv  td 
jirejiart!  hir  and  resjKind  td  regnlatdrv 
r(!(jnir('ni(!nt.s  jinrsuani  td  the  Dddd- 
Frank  i\(.t  in  cdiinectidii  with  (IDS. 
Accdi'dingly.  FINRA  believes  that  this 
language  will  make  the  ride’s 
administratidii  nidre  flexible  and 
efficient,  and  facilitate  the  transitidii  td 
such  new  re(juirements.  by  enabling 
FINRA  .staff  td.  fur  examjile,  jiermit 
memhers.  where  ajijirdjiriate,  td  take 
cajiital  charges  in  liiiu  (if  cdllecting  the 
margin  riKjuinxI  hy  the  rule. 

The  jinijidsiid  rule  change  will 
hecdine  effectiv(!  ujidii  ajijiruval  hv  the 
SEC.  FINRA  has  re(jui!sted  the 
(idinmissidn  to  find  giiiid  cause 
jiursuant  td  Sectidii  10(li)(2)  df  the  Act  '•* 
for  ajijirdving  the  jirojiosed  rule  change 
jirior  td  the  30th  day  after  its 
jinhlicatidii  in  the  Federal  Register. 

2.  Statutory  Basis 

FINRA  believes  that  the  jirojidsed  rule 
change  is  consi.stent  with  the  jirovisiiins 
df  Section  15A(h)(0)  of  the  Act."  which 
nujidres.  among  other  things,  that 
FINRA  rides  must  he  d(!.signed  to 
jirevent  fraudulent  and  manijiulative 
acts  and  jiractices,  to  jironidte  just  and 
(ujuitahle  jirincijihis  of  trade,  and,  in 
general,  to  jirdt(!ct  inve.stors  and  the 
jnihlic  interest.  FINRA  believes  that  the 
jirojKi.sed  ride  change  will  further  the 
jnirjid.ses  of  the  Act  hy  jiermitting  a 
inemher  to  reijuire.  with  resjiect  to  (IDS 
held  in  an  accdunt  .subject  to  an 
ajijiroved  jHirtfolio  margining  jirogram. 
the  anidunt  of  margin  determined  hy  the 

'-  FINR,\  Ruli!  4240(i!)  iulilrossiis  ruquiiomciils 
with  rospocl  lo  concimlrulioii.s. 

'  •l.S  i:..S.(;.  78s(h)(2). 

"  15  i:..S.(;.  7Ho-4(h)(l)). 


im;inl)(!r’.s  portfolio  margin 
methodology.  .sul)j(;(:t  to  .sj)(;(;ifi,;(l 
roqmroimmts.  The  proposed  rule  change 

IINRAKnle424()  with  respect  to  margin 
■•<H|mre,mmtsfor(:DS.  These  changes 
will  lacihtate  memhers’  compliance 
with  the  Act  and  help  to  stahilize  the 
inancial  markets  hy  nupiiring  margin 
commensurate  to  the  risks  of  the 

|)oilfolio. 


50/TI.,„s,I,iv.  M.,rd,  14.  .nr. / n,„ i.,. 


n.  Snlf-negulatory  Oroanmitions 
.  taUummt  on  Ihirdon  on  Coinpotition 

I-'INRA  do(!s  not  believe  that  the 
im)|)osed  rule  change  will  result  in  anv 
Inirden  on  competition  that  is  not 
nece.ssary  or  appropriate  in  furtherance 
ol  the  purposes  of  the  Act.  FINRA 
he  leves  that  the  proposed  rule  change 
with  respect  to  FINRA  Rule  4240(c)(5) 
would  reduce  hurdens  on  all  memhers 
with  customers  using  margin  on 
nmltiple  products  hy  jiermitting  a 
luemher  to  reepdre.  with  resjiect  to  CDS 
uold  m  an  account  suhjetl  to  an 
approved  portfolio  margining  jirogram. 
Ilio  ainount  of  margin  determined  hv  the 
nunuher  s  ])ort folio  margin 
methodology,  suhject  to  specified 
ro(|nirements.  With  respect  to  the 

n\  ‘"’it-'i'lnients  to 

MNRA  Rule  4240.  FINRA  believes  the 
propo.scul  rule  change  will  hy 
streamlining  and  clarifying  the  rule, 
fai.ihtate  the  rule's  orderly 
administration,  thereby  reducing 
liurdens  on  inemlxirs. 

C.  Soll-Uognloiory  Orgonixot ion's 
Slatonwnt  on  (ioninwnts  on  tho 
Proposod  Ride  (:ban<>o  Rocoivod  From 
Momhors.  Participants,  or  Others 

Written  comments  were  neither 
solicitcul  nor  received. 

HI.  Commission’s  Findings 

-After  careful  consideration  of  the 

finds  M  l  ',T 

finds  that  the  propo.sed  rule  change  is 
con.sistent  with  the  reipiireinents  of  tin* 

Act  '  .  „  particular,  the  Commission 
finds  that  the  jiropo.sed  rule  change  is 
jamsistent  with  Section  1.‘-,A(l))(o)  of  the 
Lxchange  Act  which  reipiires.  among 
"‘*>'>'\ll>iJigs.  that  the  rules  of  a  national 
■securities  a.ssociation  fie  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  jnactices.  to  promote  just  and 
oifuitalile  principles  of  trade,  to  remove  ' 
inipednnents  to  and  perfect  the  ^ 

'nechani.sniofa  free  and  ojiim  market  ' 

and  a  national  market  svstem.  and  in  I 

_  1 

'  ■  III  iipprov  ID}-  this  proposKd  nili?  ch;,,,..,.  ||„.  * 

Oiniiiiissmii  liiis  (:(insi(|(!i,!(l  ih,.  proposed”  ulc  s  1 

;"4-.lonem.:i,MK;v.,;o,npe.i,ioLl|  ' 

l<iriii.iUoii.  .SVy.  1.=-, 


goiieral,  to  protect  investors  ami  the 
pnfihc  inlere.st. 

ige  1  he  (.oinmission  finds  that  the 

liroposed  rule  change  will  further  the 
gin  jun poses  of  the  Ivxchange  Act  fiy 

permitting  a  FINRA  memfier  to  reiiuire 

with  respect  to 
FDS  held  m  an  account  sufijeci  to  an 
i'Pprovcal  |„„y„|i„  ,„„rRi„ing 
Ih(.  amount  of  margin  determined  fiv  the 
memfier  s  jiorl folio  margin 
methodology,  sufijeci  to  sjiecified 
lequiremenis.  More  specificjiDy  tin* 
inopo.sed  rule  change  will  facilitate' 
portfolio  margining  treatment  lor 

po.silions  in  cleared 
UTS  that  are  security-fiased  swaps  for 
.  »  INRA  memfier  firms  under  an 

Hpinoviid  portfolio  margining  program 

])rogram  approved  fiy  ilm  Connnissioii 
imder  which  FINRA  memfier  firms  mav 
opoiate.  IS  the  program  established  hv  ‘ 
hooonditional  oxemptive  relief  granted 

-dw  -,  J^‘'‘:t!niher  14. 

^Ul2.  •  1  lu!  Commi.ssion's  Order 
provides  for  conditional  exempt ive 
lolief  from  certain  provisions  of  the 
Fxchange  Act  to  allow  any  duallv- 
registered  clearing  agenev/derivatives 
(.lean ng  organization  ami  ii.s  memhers 
Ihat  are  firoker-dealer/l-C;Ms  to.  among 
»lJi(;r  things.  (1)  hold  cu.stomer  a.ssels^ 
•■■sod  to  margin,  .secure,  or  guarantee 
uistomer  position.s  consisting  of  Cleared 
ODS.  which  include  fioDi  .susips  and 
■secunly-ha-sed  swaps,  in  a  commingled 
c.n.stonier  account  suhject  to  Section 
4d(l)  ol  the(.FA;and  (2)  calculate 
margin  for  this  commingled  customer 
■iccouni  on  a  jiorlfolio  margin  basis 
Absent  such  relief,  CDS  that  are  swaps 
would  he  reipiired  to  he  held  in  a 
Section  4d(0  account  under  the  CFA  i 
while  CDS  that  are  .security-fiased  swaps  i 
u  mild  he  recpiired  to  fie  held  separatelv  < 
m  a  .securities  account  governed  fiv  the  i 
Commission  s  cu.slomer  jn-oteclion 
nujuirements. 

cl  W  t-liange  also  will 

(.larif\  and  ujxiate  jirovisions  of  FINRA  , 
Ride  4240  with  respect  to  margin 
'  ‘>M'";'>n,ent.s  for  CDS.  The.se  changes  " 

will  fmalitate  FINRA  memfier  firms’  i 

(xmipfi;, nee  with  ifio  Exchange  Act  and  ■ 
inlp  to  stahilize  the  financial  markets  fiv  u 

loquiring  margin  commensurate  to  the  '  A 

ii.sks  of  iho  portfolio.  ^ 

The  Comini.ssion  does  not  believe  that  f,' 
Urn  l)roi)o.sed  rule  change  will  result  in  . 
any  Inirden  on  competition  that  is  not 
neces.sary  or  ajijiropriate  in  furtherance  ' 
ot  llie  inirposes  of  Hu;  Act.  The 

INRA  Rule  4240(c)(:f)  will  reduce  (l> 

finrdens  on  I’lNRA  memher  firms  hv 
permitting  them  to  operate  under  an 

'‘•Scasuimi  nolc  7. 
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.  l)|)i()ved  portfolio  margining  program  if 
'Ih;  firm  notifies  FINRA  in  advance  in 
writing.  Under  such  a  |M)rlfolio 
margining  arrangement,  FINRA  meml)(;r 

films  may  fie  able  to  maintain  reduced 
hovels  of  margin  that  are  commensurate 
with  the  risks  of  the  jKirtfolio  fia.sed  on 
( oiielalions  m  a  memfier’s  cleared  CDS 
po.silion.s  con.sisting  of  fioffi  swaiis  and 
secunty-hased  swaps.  With  respect  to 
^Hiiendments  to 

I  INRARu  e424(),  the  inopo.sed  rule 
(  hange  will,  hy  streamlining  and 
clarifying  the  rule,  facilitate  Rule  424()'s 
ore hiriy  admini.stration,  therefiv 
reducing  burdens  on  FINRA  memfier 
firms. 

IV.  Accelerated  Approval 

The  Commission  finds  good  cause 
pursuant  to  Rule  ]()(fi)(2)  '7  of  the  Act 
lor  approving  the  jiroposed  rule  cham-’e 

1  Pnm;  to  the  :j()th  (lav  after  the  (late  of 

pufilication  in  the  Federal  Register  On 
MHrd,  11. 20,:).  II,,, 

I -ITS  Will  hegin  to  take  effect. '»  The 
proposed  rule  change  facilitates 
portfolio  margining  jirograms  for  CDS 
"Hit  are  re(, Hired  to  fie  cleared  heginning 
on  March  1  ] .  201  .'1,  und(;r  the  CFT('’s  ^ 

;Si"gman(lat.i,fiyp,;rniittinga  " 

I'INRA  memfier,  und(!r  FINRA  Rule 
4240,  to  re(|uire  from  a  CDS  customer 
with  respect  to  CDS  that  are  .seen ritv- 
fia.sed  .swaps  held  in  an  account  subject 
to  an  approved  portfolio  marginine 
inogram.  the  amount  of  margin 
dotermined  hy  the  memher's  iiort folio 
margin  methodology,  ,sufij(;ct  to 
.siiecified  re(juirement.s.u)  Because  a 
Cd4S  customer,  subject  to  the  CFTC’s 
clearing  mandate,^"  would  need  to  ‘ 
commingle  swaps  and  .security-based 
.swap.s  in  a  single  account  to  receive 
portfolio  margin  fienefits.  the 
(Aimmi.ssioii  believes  that  accelerated 
ajiproval  of  the  propo.sed  rule  change  is 
iioce.ssary  to  jirevent  the  potential 
(li.srujition  of  customer  jKirtfolio  CDS 
activities.  In  addition,  acc(;l(;rated 
approval  will  help  ensure  that  I-'INRA 
memfier  firms  may  participate  in  an 
approved  portfolio  margining  program 
witliout  unneces.saiA’  delay. 

Accordingly,  the  Commission  finds  that 
good  cause  exists  to  ajijirove  the 

hasi.r''^''^*  '  accelerated 


1.S  H-.S.C.  7«s(I))(2). 

'“(.I' H,.  K„(|,iir,,ni,in|  Dclonnimilidn 

.SycUdM  2(h)  „l  ,h,(:,.-v.  77  FK  742«4 
).YMn  „irl;i  2012).  ulm:),  is  a  final  n.lo 
oMHi.lisInngll,,;  first  niamialnrv  dnari,,.. 
'y’pl.nnaMlalnofMard,  1 1. 201  ;i.  )„,•", ..tain 
(  lassas  nl  (.l)S  and  inlmisl  rati;  snaps. 

1(1.:  S(((;  also  supra  note!  7. 

•^".SVy-  supra  noln  ,10. 
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V.  Solicitation  of  ('oinments 

p(!ismis  an;  invited  to 
suljinit  written  data,  views  and 
arguments  (:()n(:(;rning  the  foregoing, 
including  whether  the  ])roi)osed  ride 
cliange  is  consistent  with  the  Act. 
(iomments  may  he  snhmittiid  l)v  anv  of 
tin;  following  methods: 

EIncironic  (JoinnuHils 

•  Use  the  Uommission’s  Internet 
comment  form  (/?//p;//n’n'n'..sef;.goi7 
nilas/sro.shlinl) ;  or 

•  Send  an  email  to  riila- 
(:onun(;nts@s(H:.g()v.  Please  include  File 
Nnmher  SR-FINRA-2()1 3-01 7  on  the 
subject  line. 

P(if}(^r  (Jonmwnts 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murjihv.  Secretarv, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Nnmher  SR-FlNRA-2013-017.  'fliis  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficientlv.  please  use 
only  one  method,  'fhe  Commission  will 
post  all  comments  on  the  Commission's 
Intermit  Web  site  [http://n  \\  \\’.s(^(:.g()v/ 
rulcs/sro.shlinl).  C.opies  of  the 
submission,  all  snhseijnent 
amendments,  all  written  statements 
with  nispect  to  the  pro])osed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  writtiin 
conmumications  relating  to  the 
propo.sed  rule  change  h(;tween  the 
Commi.ssion  and  any  ])erson,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jirovisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Referenci;  Room.  100  F  Street  NE., 
Washington,  DC  20549.  on  official 
business  days  between  the  hours  of  10 
a. Ill.  and  3  p.ni.  Copies  of  such  filing 
also  will  he  available  for  inspection  and 
copying  at  the  princijial  office  of 
FINRA.  All  comments  received  will  he 
])osted  without  change;  the  C.onimission 
does  not  edit  personal  identifving 
information  from  suhmi.ssions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
suhmi.ssions  should  ri;fer  to  File 
Numher  SR-FINRA-2()1 3-01 7  and 
should  he  submitted  on  or  before  Ajiril 
4,  2013. 

VI.  (Conclusion 

It  is  llnutifow  ordtmHi,  inirsuant  to 
S(;ction  15)(h)(2)“'  of  the  Act.  that  the 


ns  U..S.(',.  7Hs(l))(2). 


pro])o.sed  rule  change  (SR-FINRA- 
2013-017)  hi;  and  hereby  is  ajj])roved  on 
an  at:celeraled  basis. 

I'or  the  Connnissien,  by  llie  Division  of 
'I'rading  and  Markets,  pursuant  to  didegated 
antlioritv.-- 
Kevin  M.  O’Neill. 

Dapiily  Sccrcldiy. 

|t'K  tloc.  ^Oia-O.SHtM  .l-t:)-!:!;  !i:4.S  and 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69076;  File  No.  SR-Phlx- 
2013-19] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  to  the  Fee 
Schedule  Governing  Order  Routing  for 
the  NASDAQ  OMX  PSX  Facility 

March  8.  201.3. 

Pursuant  to  Suction  19(h)(1)  of  thu 
Sucuritius  Exchange  Act  of  1934 
(“Act”),'  and  Rnlu  19h-4  thuruundur,- 
noticu  is  huruhv  given  that  on  Fehrnarv 
27.  2013,  NASDAQ  OMX  PHLX  LLC  " 
(“PlILX”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchangi; 

(Commi.ssion  (“(Commission”)  ii 
pro])o.sed  rule  clumge  as  described  in 
Items  I  and  11  below,  which  Items  have 
l)(;en  ])n;])ared  by  the  Exchange.  The 
(Commi.ssion  is  inihlishing  this  notice  to 
solicit  comments  on  the  proiiosed  rule 
change  from  intere.sted  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

PHLX  pro])o.ses  to  change  the  fee 
schedule  governing  order  routing  for  the 
NASDAQ  OMX  PSX  facility  ("PSX"). 
The  text  of  the  projiosed  rule  change  is 
available  at  http://n(is(I(Hjonixphlx. 
cchwullstredt  .com/ nasdaqomxphlx/ 
phlx/.  at  PHLX’s  principal  office,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self- Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commi.ssion,  the 
self-regnlatory  organization  included 
stali;menls  concerning  the  jnir|)ose  of. 
and  basis  for.  the  ])ro|K)sed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  jiropo.sed  ride  change.  The  text 
oftho.se  .statements  may  he  examined  at 
the  places  specified  in  It(;m  IV  below. 


--  Son  17  Cl-'K  2(KI.:t0-:t(a)(  12). 
I  l.s  IL.S.C.  78s(l))(l). 

-  17  CI  'K  24l).l!ll)-4. 


The  Exchange  has  prepared  summaries, 
.set  forth  in  sections  A,  13.  and  C  below, 
of  the  nio.st  significant  jiarts  of  such 
.statement.s. 

/\.  Sclf-Iicguldtoiv  Organization's 
Statement  of  the  Parpo.se  of,  and 
Statntory  Basis  for.  the  Proposed  Bale 
OJnajgc 

1.  Pur])ose 

PHLX  is  amending  its  fee  schetlule 
govi;rning  order  routing  to  estahli.sh  fees 
for  routing  orders  using  its  two  new 
order  routing  strategies,  XDRK  and 
XfCST.-'  All  of  the  clianges  pertain  to 
securities  jiriced  at  .SI  or  more  jier 
share. 

Whth  respect  to  XDRK  and  XCST 
orders  that  access  liipiidity  in  the  PSX 
System,  members  will  be  charged 
S0.(){)28  per  share.  With  resiiect  to 
XDRK  and  XCST  orders  that  provide 
liipiidity  in  the  PSX  System,  under  the 
existing  fee  schedule,  XDRK  and  XCST 
orders  will  he  treated  no  differently  than 
other  orders  and  memher  organizations 
will  receive  a  credit  of  SO. 0028  or 
.SO. 0020  ])er  shan;  executed,  de|)ending 
upon  the  .s])ecifics  of  the  oriler.  With 
respect  to  X(CST  orders  that  execute  on 
NASDAQ  OMX  13X,  memher 
organizations  will  receive  a  credit  of 
SO. 001 4  per  share  executed.  With 
resjiect  to  XDRK  and  X(iST  orders  that 
exiicnte  on  a  venue  other  than  PSX  or 
NASDAQ  OMX  13X.  there  will  he  no 
charge  or  credit. 

2.  Statutory  Basis 

PHLX  believes  that  the  jiropo.sed  rule 
change  is  consi.stent  with  the  provisions 
of  Section  0  of  the  Act,^  in  general,  and 
with  Sections  (i(l))(4)  and  0(1))(5)  of  the 
Act."’  in  jiarticular,  in  that  it  provides  for 
the  e(|uitahle  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
memhers  and  issuers  and  other  jiersons 
using  any  facility  or  system  which 
PHLX  operates  or  controls,  and  is  not 
designed  to  permit  unfair 
di.scrimination  between  customers, 
issuers,  brokers,  or  dealers. 

The  Jiropo.sed  juicing  for  XDRK  and 
XCST  orders  executed  on  PSX  is 
reasonable  because  it  is  the  .same  as  the 


‘XDRK  orders,  piirsiiiiiit  to  Ride 
:i3l.S(a)(  1  )(.\)(viii).  cIkh:).  IIu!  .Svsioiii  lor  iivuilahli! 
.slian^s  and  sinudlaiu^oiislv  route  lo  eiMlain 
d(!slinalion.s  on  llie  .Sysliun  routine  lalili;  that  are  not 
po.slin';  l’rol(!i:te<l  Quotations  within  tin?  nuNinin^  ol 
Ri^eulation  NM.S  (i.(!.  "dark  viuiues"  or  "dark 
pools").  XC.ST  ordias.  pursuant  to  Rule 
iliinSfaK  1  |(A)(ix).  i:h(!(:k  the  .Svslein  for  available 
shariis  and  siinultan(!ouslv  routi!  to  seh;(:t  dark 
venu(!s  and  to  certain  low  cost  lixchanees.  .SV.-e 
.S(!curilies  lixchanee  Act  Release;  No. 

(Fehruari  Ii.  2013).  78  KR  !)<I77  (l•'ehruarv  12.  2013) 
(.SR-l>ldx-20i;t-08). 

'  US  IL.S.C.  78f. 

'■  l.a  U.S.C.  78r(l))(4)  and  (a). 


(  urnMH  pricing  for  otlior  rootod  ordtM 
typos  oxocutiiif.  on  1\SX.  Tho  proposod 
pnciiif-  for  XCST  onh-rs  (!X(K:nl(>(  on 
NASDAQ  OMX  13X  is  roasonal'lo 

IxH.anso  It  IS  fiio  same  as  IIk;  curninf 
pncnif*  for  other  routed  order  tviK's 
namely  PS'lXi.  fSCN.  f-f  FY  ami  IX.KT 
I'or  XDRK  and 

X(.SI  orders  that  execute  on  a  venue 
"  hei  than  FSX  and  HX.  there  will  he  no 
(.liai>.e  or  credit,  which  Ffff.X  helic'ves 
IS  r.;asonal)l,;  h,;cai.s(;.  I,v  definition  ' 
hese  i-outino  strategies  onlv  route  to 
low  cost  vmiues.  Moreover,  the 
Fxchan<>e  is  .se(!kin<>  to  cniate  more 
intere.st  in  FSX  and  in  FSX  participants 
sending  routable  orders  to  it.  and  is 
therefore  willing  to  forego  recouping  its 

i:osts  in  order  to  attract  li(,uiditv. 

Yr’C'r  Fi'icing  for  XDRK  and 

Al.SI  orders  is  consi.stent  with  an 
o(|uitahle  allocation  of  fees  because  such 
Fi'cing  .shall  apply  ecpiallv  to  all  f\SX 
Fiirlioipants.  Finally,  the  changes  are 
not  unfairly  discriniinator\-  hecau.se  thev 
solely  apjily  to  memhers  that  out  to 
route  XDRK  and  XCST  orders. 

Moreover,  the  lower  cost  of  these 
routing  strategies  as  comjiared  with 
oflier  existing  routing  .strategies  is  not 
unfairly  di.scrnninatorv  hecau.se  it  is 
consistent  with  the  lower  costs 
iis.sociated  with  routing  to  the  venues 
that  are  acce.ssed  hv  the  new  strateoies 
Hnally.  FHFX  notes  that  it  operates  in 
n  highly  competitive  market  in  whii  h 
market  participants  can  readilv  favor 
competing  venues  if  they  deem  fee 
lovels  at  a  particular  \-enue  to  he 
excessive.  In  such  an  environment. 

I  DIA  mu.st  continuallv  adju.st  its  fees  to 
remain  competitive  with  other 
exchanges  and  with  alternative  tradine 
systeins  that  have  been  exempted  from 
compliance  with  the  statutorv  standards 
applicable  to  exchanges.  FDf.X  believes 
hat  the  jiropo.sed  rule  change  reflects 
tin.s  competitive  environment  because  it 
IS  designed  to  ensure  that  the  charges 

tor  mseofthe  PSX  routing  facilitv  to  ‘ 

unite  reflect  changes  in  the  cost  of  such 
routing. 


N...  r,„/Thu,.s,lav.  M,.nh  14  .0,3/ N<„ ico,s 


Other  trading  venues.  For  this  reason 
aiu  therea.sonsdi.scu.s.sed  in  connection 
with  the  .statutory  basis  for  the  proposed 
;';''‘>‘  lmnge.lMfl.X  does  not  believe  that 
the  propo.sed  changes  will  impair  the 
ahility  of  memhers  or  conipeling  order 
execution  venues  to  maintain  their 
competitive  standing  in  the  financial 
markets.  FHFX  akso  does  not  believe 
tliat  the  inojiosal  rai.ses  i.ssues  of 
(.ompetition  among  its  own  market 
parliciiiants.  hecau.se  the  jiropo.sal 
apiihes  fee  and  credits  eipiallv  to  all 
particijiants. 

fy  Sal f -nil’ll lot ory  Oryaniy.ation's 
SUttamani  on  Connnants  on  llw 
Proposad  Ihda  Chanda  Hacaivad  Prom 
Mainhars.  Participants  or  Others 


Pa})ar  Oominants 


Written  comments  were  neither 
solicited  nor  received. 


in.  Date  of  Effectiveness  of  the 
Fi  oposed  Rule  Change  and  Timing  for 
(commission  Action 


I  he  foregoing  rule  change  is  effective 
njion  filing  imrsuant  to  Section 
1!KI>)(:3)(A)'-  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  1‘)h-l  7 
llmreunder.  hecau.se  it  estahli.shes  a  due. 
tee.  or  other  charge  impo.sed  hv  Fhix. 

At  any  lime  within  (it)  davs  of  thi' 
hiing  of  such  propo.seil  rule  change,  the 
(commission  summarily  may 
lemiiorarily  suspend  such  ride  change  if 
It  appears  to  the  Commi.ssion  that  such 
action  IS  neces.sary  or  approjiriate  in  the 
jmhhc  interest,  lor  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
tile  purpo.ses  of  the  Act.  If  the 
(commi.ssion  takes  such  action,  the 
(coinmi.s.sion  .shall  in.stitute  ])roceedin».s 
under  Section  1 9(h)(2)(B) »  of  the  Act  To 
determine  whether  the  proposed  rule 
(jhange  should  he  approved  or 
di.sapproved. 

IV.  Solicitation  of  Comments 


P.  Salf-Uagnlatory  Organisation's 
•  tatainant  on  Bnrdan  on  Ooinpatition 
FHFX  does  not  believe  that  the 
imifiosed  rule  change  will  result  h,  anv 

iMirden  on  competition  that  is  not 

nece.ssary  or  appropriate  in  furtherance 

ol  file  imrpo.ses  of  the  Act.  as  amended 

Jiiicau.se  the  market  for  order  routing  is 
uxtiemely  comjietitive.  memhers  mav 
I'uadily  opt  to  disfavor  Id  BA’s  roulim. 

services  ifthey  believe  that  alternatix^s 

offer  them  better  value.  Moreover  hv 
mtroducing  new  routing  options  and 
'•*’i‘rging  fees  that  FHFX  believes  to  he 
ma.sonahle.  fdIFX  believes  that  it  is 
increasing  its  competitiveness  vis-fi-vis 


Interested  jier.sons  are  invited  to 
.snhinit  written  data,  views,  and 
arguments  concerning  the  foregoino 
mcluding  whether  the  proposed  rule 
cliange  is  consi.stent  with  the  Act. 
(Tconmient.s  may  he  suhinitted  hv  anv  of 
tile  following  methods; 

hlact tonic  Oonnnants 

•  U.se  the  Coinmi.ssion’s  Internet 
comment  form  {http:/Ayn'n’.sac.<>ov/ 
rnlas/sro.shtnd);  or 

•  Send  an  email  to  rnla- 
(^wnnants@sac.gov.  Flease  include  Idlo 
Number  SR-Fhlx-2()i;t-ic)  „„ 
subject  line. 


'■ir)n..s.{:.  7ks(I))(:))(a). 

7  17(:i-K  240.1!ll)~}(r)(2). 
"l.l  V.S.C.  7Hs(h)(2)(|5). 


•  ^ml  paper  comments  in  triiilicate 
to  Fhzaheth  M.  Murphv.  Secretary 
Securities  and  Exchange  Commission. 
190  1'  Street  NE..  Washington  DC 
20.‘)49-1()()(). 

All  siihmissions  should  refer  to  File 

Number  SR-Fhlx-2()1 .4-19.  This  file 

nnml)(!r  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(-ommi.ssion  process  and  review  vour 
comments  more  efficientlv.  plea.se  u.s(> 
nnly  one  melhml.  The  Commission  will 
post  all  comments  on  the  Commi.ssion 's 
Inlornel  Web  site  {http://mvu,sacoov/ 
rnlas/sro.shtinl].  (iojiies  of  the 
.submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(-ommi.ssion.  and  all  written 
communications  relating  to  the 
projio.sed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
inihlic  in  accordance  with  the 
provisions  of  .4  fJ.S.C.  .'-,.'52.  will  he 
available  for  Wei,  site  viewing  and 
printing  in  the  Commi.ssion’s  Public 
Reference;  Room.  ]()()  F  Street  NE 
Wa.shington.  DC  20.'549-l()9().  oirofficial 
liusnuiss  days  between  the  hours  of 

19:99  a.in.  and  .4:99  p.m.  Copies  of  .such 

hlmg  also  will  he,  available  for 
inspection  and  cojiying  at  the  principal 
u  u.es  of  the  Exchange.  All  comments 
■nnoived  will  he  posted  without  change: 
llio  (commission  does  not  edit  personal 
Identifying  information  from 
suhmi.ssions.  You  should  .suhmit  only 
niformation  that  you  wi.sh  to  make  ‘ 
available  publicly.  All  suhiiii.s.sions 
.should  refer  to  File  Niimher  SR-Fldx- 
291.5-19.  and  should  he  .submitted  on  or 
I  let  ore  April  4.  291.4. 

I■■ur  the  (;(,nunissi,.n,  I, vil„,  Division  of 

rad  mg  ;,nd  Markets,  jiursuanl  to  dele-aled 
authorilv.''  " 

Kevin  M.  ()’.\|.i|J, 

i^apiily  Sacrclair. 

It  H  Ilex:.  2(U;Ml.:5m!l  Fil.xl  a-Ci-ia..  ,1:45 
BILLING  CODE  8011-01-P 


"  17(:f  K  2()0.a0-a(:i)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69086;  File  No.  SR-MSRB- 
2013-03] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Amendments  to 
MSRB  Form  RTRS 

March  8.  2018. 

Pursuant  to  Suction  1()(1))(1)  oi  the 
S(!curitiu.s  Excliaugu  Act  of  1034  (the 
“Act”) '  and  Rnlu  lOh-^  tliorunndur,- 
noticu  is  huruliy  given  that  on  March  1, 
2013,  the  Municipal  Securities 
Rulemaking  Board  (the  ‘‘MSRB”)  filed 
with  the  Securities  and  Exchange 
C.ommission  (the  ‘‘Commission”)  the 
])roposed  rule  c;hang(!  as  de.scrihed  in 
Items  1,  11,  and  111  below,  which  Items 
have  been  jirepared  by  the  MSRB.  The 
MSRB  has  designated  the  propostul  rule 
change  as  constituting  a  “iion- 
controversial”  rule  change  under 
paragraph  (f)(0)  of  Rule  lt)h-4  under  the 
Act,*  which  renders  tin;  jiroiiosal 
(dfective  upon  receijit  of  this  filing  by 
the  Ck)nnnission.  Tin;  implementation 
date  of  the  propo.sed  rule  change  will  lx; 
April  15,  2013.  The  Commission  is 
])nl)lishing  this  notice  to  solicit 
comments  on  the  proposed  rnh;  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposect  Rule  ('liange 

The  MSRB  is  filing  with  the 
Commission  a  proposed  rule  change 
consisting  of  amendments  to  MSRB 
Form  RTRS  (the  ‘‘jiroposed  rule 
change”),  recinired  in  connection  with 
the  MSRB’s  Real-Time  Transaction 
Reporting  System  (“RTRS”).  The 
j)ropos(!d  ride  tdiange  simplifies  or 
eliminates  certain  data  elements 
reipiired  to  coinjilete  Form  RTRS.  The 
MSRB  is  not  proposing  any  textual 
changes  to  its  rules. 

The  text  of  the  pro])osed  rule  change 
is  available  on  the  MSRB’s  Web  site  at 
\\’\v\v.iusrb.or}’/Ihil(;s-(in(i- 
Intorpivt(ilions/SI^('.-Filings/2()13- 
Filings.dspx.  at  the  MSRB’s  princijial 
office,  and  at  the  (Commission’s  Public 
Reference  Room. 


I  ui  u..s.(:.  7fts(i))(i). 
-17(;FK241I.1<)1)-4. 
‘17(:FK24().l!)l)-4(i')((i). 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
MSRB  included  statements  concerning 
the  ])nrpo.se  of  and  basis  for  the 
])roposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  ])laces  specified 
in  Item  IV  below.  The  MSRB  has 
j)re])ared  summaries,  .set  forth  in 
Sections  A.  B,  and  (C  below,  of  the  mo.st 
significant  aspects  of  such  statements. 

A.  Self-ndgiihiloi'v  Organization's 
Statainant  ol  tha  Pin  pose  ol,  and 
Slat ntorv  Basis  for,  tha  Proposad  Bala 
Ohanga 

1.  Purpose 

As  further  described  below,  the 
])nrpo.se  of  the  jiroposed  rule  change  is 
to  amend  Form  R'l'RS  (“current  Form 
RTRS”),  reipiired  to  he  filed  by  dealers 
to  process  tran.sactions  reported  under 
MSRB  Rule  (C-14,  by  simjdifying  or 
eliminating  certain  data  elements 
relating  to  such  filings. 

Idirin  BTBS.  The  implementation  of 
R  TRS,  the  MSRB’s  facility  for  real-time 
transaction  reporting  and  jirice 
dissemination,  was  a])])roved  hv  the 
(Commission  in  2()()4.*  together  with 
related  changes  to  Rule  (J— 14,  on 
tran.saction  re])orting.  and  Rule  (i— 12(f). 
on  automated  comparison  of  inter¬ 
dealer  transactions.  The  imjilementation 
of  RTRS  was  part  of  the  evolution  of  the 
MSRB’s  efforts  to  improve  price 
transj)areiu;y  in  the  municipal  securities 
market  and  provide  a  facility  for  the 
dissemination  of  comjirehensive  and 
contemjioraneons  pricing  data.  MSRB 
Rules  (f-14  RTRS  Procedures  and  G-12 
require  brokers,  dealers  and  municipal 
securities  dealers  (“dealers”)  to  report 
tran.sactions  in  mnnicijial  securities 
within  15  minutes  of  the  time  of  trade 
execution,  and  to  submit  inter-dealer 
tran.sactions  to  a  central  comparison 
svstem  within  the  same  time  frame.  The 
implementation  of  RTRS  also  enhanced 
the  surveillance  database  and  audit  trail 
used  by  enforcement  agencies. 

Subject  to  certain  exceptions.  Rule  G- 
14  currently  reipiires  dealers  to  rejiort 
each  purchase  and  .sale  of  a  municipal 
security  to  RTR.S  in  the  manner  and  as 
prescribed  hv  Rule  G-14  RTRS 
l^rocednres  and  the  RTRS  IJ.sers  Manual. 
(Tirrent  Form  RTRS.  which  dealers  must 
use  to  submit  information  to  the  MSRB 
])ursuant  to  Rule  (i-14(l))(iv),  reipiires 


.So(f  .Siicurilios  Acl  Kilciisi!  N(i.  .'il)2!)4 

(Aiioiisl  :il.  2()()4),  ()<l  I'K  .'■>4 170  (.SijpUiinhor  7.  2004) 
(Fit(!  No.  .SK-.M.SRli  2004-02). 


dealers  to  provide  certain  information  to 
ensure  that  their  trade  reports  can  he 
])roc.essed  accuratelv.  including: 

•  Type  of  business  activities  engaged 
in  by  the  dealer,  including  whether  the 
dealer  engages  in  reportable  trade 
activitv  or  acts  as  a  broker’s  broker: 

•  Identifiers  used  for  reporting 
purposes,  including  effecting  broker 
syml)oi(s)  (also  known  as  “MPlDs”) 
assigned  by  NASDAQ,  and  particijiant 
identifier(s)  assigned  by  the  National 
Securities  (dealing  (iorjioration 
(“NSGG”): 

•  Identity  of  dealer  .staff  to  he 
contac.ted,  including  staff  to  he 
contacted  for  issues  concerning  quality 
of  trade  data  submissions;  staff  to  he 
contacted  for  issues  concerning  initial 
te.sting:  if  so  elected  by  the  dealer,  staff 
to  he  allowed  access  to  RTRS  Web;  and 
.staff  to  he  contacted  for  i.ssues 
concerning  technical  problems  in 
computer-to-conqniter  data 
submissions: 

•  Trade  suhmi.ssion  relation.ships, 
including  identity  of  other  dealers 
submitting  on  behalf  of  the  dealer 
submitting  current  Form  R'l'RS:  whether 
the  dealer  will  he  snhmitting 
transactions  on  its  own  behalf,  and/or 
snhmitting  trade  reports  on  behalf  of 
others:  and  identitv  of  any  non-dealer 
organizations  submitting  transactions  on 
behalf  of  the  dealer; 

•  Error  monitoring  |)roce.sse.s. 
including  the  type  of  feedhac.k  (and 
related  contac.t  information)  .selec.ted  by 
the  dealer  to  comply  with  Rule  G-14 
RTRS  Procedures  .section  (a)(v); 

•  Testing  information,  including 
information  neces.sary  to  determine  the 
tyjie  of  testing  required  during  the  start- 
up  and  transition  pha.se  to  R'FRS;  and 

•  P'iling  information,  including 
certification  of  accuracy,  name  and  GRD 
number  of  the  dealer/the  individual 
filing  current  F’orm  RTRS  on  behalf  of 
the  dealer  and  dale  of  filing. 

Gnrrent  Form  R'l’RS  must  he 
completed  and  submitted  electronically. 
Dealers  are  also  required  to  notify  the 
MSRB  when  the  information  on  current 
Form  RTRS  changes. 

Since  originally  designed,  certain 
elements  of  current  I'  orm  R'l’RS  have 
become  obsolete.  I’irst,  there  is  no 
longer  any  need  to  collect  the  same 
te.sting  information  as  was  needed 
during  the  start-up  phase  of  R'l’RS  in 
2004.  In  addition,  reengineering  current 
Form  R'l’RS  creates  opportunities  to 
improve  the  ease  of  u.se  and  align  R'l’RS 
data  collection  technologically  with  the 
MSRB’s  Long-Range  Plan  for  Market 
'Fransparency  Products  by  improving 
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data  (juality.  consistency  and  cornulion 
processes.'* 

SuinnKU'v  of  propost^d  ndo  (:bonp,o.  As 
nolcnt  above,  the  |)ropo.s(!(l  rule  change 
amends  current  l*'orin  R  I  RS  l)y 
simplifying  or  eliminating  certain 
information  currently  recjninul  from 
dealers  to  process  transactions  reipiinid 
to  he  n!|)ort(!d  under  MSR15  RnU;  (1-14. 
'I'he  propo.sed  rule  change  does  not 
include  any  changes  to  Rule  (1-14. 
Revi.sed  l-’orm  RTRS  ("reviscul  Form 
RTRS”)  will  he  recinired  to  he  submitted 
by  deahii's  only  in  electronic  form,  as  is 
the  case  with  current  Form  RTRS.  I’he 
propo.sed  rule  change  (i)  modifies  the 
account  management  function  for  RTRS 
web  usms:  (ii)  allows  certain 
information  from  the  filer's  MSRI3 
(lateway  system  “  account  to  pre¬ 
populate  certain  sections  of  revi.sed 
Form  RTRS:  (iii)  im])roves  the  ahilitv  to 
identify  and  distinguish  trades  rejiorted 
by  dealers  trading  in  multiple 
capacities:  (iv)  removes  elements  of  the 
current  Form  RTRS  relating  to  start-up 
testing,  including  the  recjuirement  to 
identify  a  dealer’s  contacts  for  initial 
te.sting  of  its  R'fRS  interface:  and  (v) 
corrects  or  eliminates  minor  ohsohite 
ehanents  in  current  Form  R  I’RS. 

Till!  propo.sed  rule  change  moves  the 
management  of  R'l’RS  Web  us(!r 
accounts  from  current  Form  R  I  RS  into 
existing  account  management  functions 
in  the  MSRH  (lateway  sy.stem.  as  well  as 
(diminates  the  reijuirement  to  identifv  a 
te.sting  contact.  Identification  of 
individuals  necessary  for  data  ipiality 
and  technical  issues  is  retained.  The 
incoriioration  of  R  TRS  Web  account 
management  into  the  MSR13  (latewav 
.system  brings  that  system  into 
conformance  with  other  similar  svstems, 
such  as  SHORT  Web  and  EMMA  ' 

Datajiort.^ 

(lurrent  Form  RTRS  reipiires  dealers 
to  indicate  whether  they  are  acting  as 
broker’s  brokers,  hut  does  not  enable 
dealers  acting  in  both  a  broker’s  broker 
and  non-broker’s  broker  cajiacity  to 
indicate  both  roles.  As  a  result,  all 
trades  are  processed  identically.  Revi.sed 
Form  R  TRS  adds  the  functionality  for 
dealers  acting  in  both  cajiacities  to 


■TIk!  M.SKH  I’liin  lor  Miirkot 

'rriuis|);in!iu:y  I’rodiiols  is  iO  iiilalilt!  on 
www.msrh.orp,. 

'•  M.SKH  Calowav  is  tli(!  siiif'lo.  sociin!  a(:(:(!ss  poiiil 
lor  all  M.SKI!  inarkol  transpanuicv  siihinission 
stM'vici's.  ap|)li(:alions  and  associah^d  Idrins. 

.Sp(M:iri(:  lunclions  usors  can  pcriorin  in  Calowav 
incindi!:  (1 )  .Sol  up  s(?cnr(!.  passudrd-proloctod 
accoiinis;  (2)  inana>>o  oraani/ation  and  nsor  account 
details:  Cl)  acc:oss  ciu'tain  lornis  used  Tor  M.SKIi 
sniiinission  s(!rvic(!s.  such  as  I'orin  K'l'R.S:  and  (4) 
inanaao  aaont  d(!sianations. 

^.SlIOKT  Wol)  and  liMM.A  Dataport  arc  user 
intiirlacos  usihI  hv  doalor  stall  to  snhinit  diita  and 
dociinuuit  inlorination  pursuant  to  M.SKH  Rules  C- 
32  and  (;-:i4. 


siiecify  a  sejiarate  symbol  for  tnides 
done  in  each  cajiacity."  The  jiroposed 
rule  change  revises  luirm  RTR.S.  but 
does  not  impose  any  new  trade 
rejiorting  obligiitions.  iuid  ;inv  such 
changes  will  be  addressed  in  sepanite 
rulemaking  proceedings. 

Other  changes  include  removing 
certain  ob.soleti!  information.  The 
attachment  section  to  current  iMirm 
RTRS  (“Stiirt-llp  Testing")  contains 
provisions  relating  to  prepiinitions  for 
the  launch  of  RTRS  in  2004.  Since  such 
information  is  now  obsolete,  the 
jiroposed  rule  change  eliminates  the 
data  collected  in  the  iittachment 
entirely.  Other  information  not  used  or 
necessary  to  administer  the  RTRS 
prognim  includes,  among  other  things, 
certain  details  about  a  dealer’s 
desiguiited  contacts,  and  information 
iibout  transactions  submitted  by  a  dealer 
on  behalf  of  others,  as  further  described 
below.  Finally  several  minor  details  in 
the  Form  (such  as  depiirtment  names 
and  the  MSRI3  address)  tire  corrected  or 
eliminated. 

Revi.sed  Form  RTRS  is  attached  its 
Exhibit  :3.  Revi.sed  Form  RTRS  reiiuests 
iidbrmation  organized  in  four 
categories:  13usiuess  Activities.  Tnide 
Reporting  Identifiers,  Hesignated 
(Contacts  and  Submission  and  I'eedbttck. 
As  noted  above,  while  the  formiit  of 
Form  RTRS  hits  changed,  much  of  the 
iidbrmation  jireviously  reiiuired  from 
dealers  remains  the  same.  l'’ol lowing  is 
a  de.scription  of  the  diita  reijuired  on 
current  Form  RTRS  and  the  tre.itment  of 
such  diitii  on  riivised  l-’orni  R'l’RS. 

Ritvisions  to  (iiirreid  Form  RTRS 
.Section  A  (General  Informiition 

.Section  A1  of  current  Form  RTR.S 
reipie.sts  the  following  (’.ompany 
Ideidifier  elements: 

•  Company  M.SRB  numher:  This  data 
will  be  pre-poi)ulated  when  logging  in 
to  Form  RTR.S  through  a  filer’s  (hitewiiv 
accouid  and  will  not  be  submitted 
through  revised  F’orm  RTR.S. 

•  (]om])imy  mune:  This  datii  will  be 
])re-poi)uliited  when  logging  in  to  Form 
RTR.S  through  a  filer’s  Ciiteway  accouid 
and  will  not  be  submitted  through 
revi.sed  Form  RTR.S. 

•  NA.SD’'A.ssigned  Effecting  13roker 
.Symbol:  This  datii  element  has  been 
retained  but  will  now  be  relociited  to 
Trade  Reporting  Identifiers. 

•  CRD  number:  This  datii  will  be  jire- 
|)opuliited  when  logging  in  to  fuirin 

R  I’R.S  through  a  filer’s  Cateway  account 


“'rliis  lniitiin!  is  in  Ihn  'rniili!  Rnporliiif’ 

l(l(!nlirii!rs  section  hy  llio  use  of  llio  "+  Add  Now 
.Syinlior’  Innclion. 

“Now  NA.SDAQ. 


and  will  not  be  submitted  through 
revised  I’orni  R'I’R.S. 

•  .SEC  number:  This  data  will  be  jire- 
pojmlated  when  logging  in  to  Form 
RTR.S  through  a  filer’s  Cateway  account 
iiiid  will  not  be  submitted  through 
revi.sed  I'lirm  RTR.S. 

•  NSCC  Fiirticijiiint  113:  This  data 
element  liiis  heen  retained  but  will  now 
be  relociited  to  Trade  Reporting 
Identifiers. 

.Section  A2  of  the  current  fuirni  R'fR.S 
requests  iiiforination  concerning  the 
iijijdiciibility  of  M.SR13  Rule  C-14  to  the 
filiir’s  transactions,  and  directs  the  filer 
to  chose  the  iijiplicahle  class  of 
transac:tions  from  a  checkli.st.  This 
checklist  has  been  relocated  to  Busine.s.s 
Activities  and  now  allows  the  filer  to 
choose  more  than  one  applicable  class 
of  triin.sactions. 

.Section  13  Contaiits 

.Sections  131  and  132  of  current  Form 
RTR.S  request  the  following  identical 
information  about  the  Form  Contact  and 
Additional  Contacts: 

•  Name:  This  data  will  he  jire- 
])o])ulated  from  the  designated  contact’s 
Catewiiy  account  and  will  be  relocated 
to  I3esignat(!d  Contacts. 

•  'I’itle:  Ilejit.:  and  Business  Address: 
Business  Address  data  has  been  deleted 
becau.se  it  is  otherwise  avaihible  through 
the  filer's  Catiiway  account.  The  Title 
iiiid  13ept.  data,  although  also  available 
through  the  filer’s  Cateway  account,  hits 
been  deliited  because  it  is  no  longer 
necessiiry  to  administer  the  RTR.S 
})rogram. 

•  Phone:  This  data  will  he  ])re- 
])opulated  from  the  designated  contact’s 
Cateway  account  and  will  bit  relocated 
to  Designated  C.ontacts. 

•  F;ix:  This  data  has  been  deleted 
becau.se  although  otherwi.se  available 
through  the  filer’s  Cateway  account,  it  is 
not  used. 

•  Email  address:  This  data  will  be 
pre-])opulated  from  the  designated 
contact’s  Cateway  account  and  will  be 
relocated  to  Designated  (iontiicts. 

•  (]RD  No.:  This  data  has  been 
d(!leted  because  it  is  no  longer  nece.ssary 
to  administer  the  R'I’R.S  jirogram. 

•  Diita  Qualitv:  Designation  of 
priiuiiry  and  secondary  contacts  will  be 
retiiined  but  will  be  relociited  in 
Designated  Contacts. 

•  RTR.S  Web  Access:  The.se 
designations  have  been  deleted  because 
thev  iire  now  niiinaged  outside  of  Form 
R’l’RS. 

•  Technical  .Siqiport:  Designation  of 
contact  will  be  retained  but  will  be 
relocated  in  Designated  Contiicts. 

•  Email  recijiient:  This  designation 
for  error  feedback  has  heen  retained  but 
the  email  address  for  such  person  will 
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l)(i  riilocatiul  in  'rradc  Roporting 
Idontiliors  and  assoniatiHl  with  a 
nartic.idar  KBS  symbol. 

•  'I'ostin^;  Tins  dosignation  has  Ikkmi 
dolotod  hooan.so  it  is  ohsoloto. 


Sootion  (',  Doalor  Rolationsliips 

Soc.tion  ('.1  nupiosts  inlorination  about  (,x( 
a  roporting  agont.  il  a])])lioahh!,  Ixii 

sulnnilting  on  hohall'of  tho  lilor.  ci, 

•  Indication,  il  ai)i)lioahl(!.  d  a  doalor  jj,| 

is  ro])orting  transactions  on  lilor  s 
holialf;  This  data  will  ho  rotainod  hot  ,i^ 
will  ho  rolocatod  to  Submission  and 
Foodhack.  .  in 

•  (i()nii)any  namo  of  ro])ortmg  af^on  . 

This  data  will  bo  rotainod  but  will  ho 
rolocatod  to  Submission  and  Foodhack. 

•  Roporting  Agent's  NSex:  Farticipant  A 

ID:  This  data  will  ho  rotainod  hut  will 

1)0  rolocatod  to  Submission  and  j., 

Foodhack.  ,  ri 

Section  C2  rocpiosts  iniormation  about 
anv  transactions  .submitted  by  the  filer 
„n'  its  own  behalf  or  on  behalf  oi  others: 

•  Indication,  if  apidicahlo.  that  tdor  ^ 
will  submit  its  own  transac;tions;  this 

data  will  ho  retained  but  will  ho  f 

rolocatod  to  Submission  and  Feedback.  I 

•  Indication,  if  applicable,  that  tiler 

will  submit  transactions  for  other  ^ 

dealers:  This  dosignation  has  boon  ^ 

deleted  hoc:au.so  it  is  no  longer  not:ossary 

to  administer  the  RTRS  program. 

•  Indication,  if  aiiphcahlo.  that  hloi  i.s 

an  NS(X’,  Farticipant:  This  data  will  ho 
rotainod  hut  will  ho  rolocatod  to 
Business  Activitio.s.  .  n 

•  Indication,  if  applicable,  that  titoi 
will  require  an  MSRB  assigned 
siihiiiiltor  numhor:  This  dosignation  has 
boon  deleted  because  it  is  ohsoloto. 

Section  roipiosts  information 
concerning  the  filer’s  activities  as  a 

broker's  broker:  *  ri  .. 

•  Indication,  il  applicable,  that  titci 
acts  as  a  broker’s  broker:  This  data  will 
he  retained  hut  will  he  relocated  to 
Business  Activities. 

.Section  D  Other  Data 

Section  D1  Error  Feedhai:k:  This 
set:tion  requests  information  about  the 
error  feedback  method  selected  by  the 
filer  and  directs  the  filer  to  choo.se  one 
or  more  apiilicahle  methods  Irom  a 
checklist.  This  checklist  has  been 
retained  hut  will  he  relocated  to 
Submission  and  Feedback. 

Section  D2  .Service  Bureau:  This 
section  reipiests  the  identity  ol  any  non¬ 
dealer  oroanization  employed  by  the 
filer  to  submit  tran.sactions  on  its  hehall. 
This  data  has  been  deleted  because  it  is 
no  longer  necessary  to  administer  the 
RTRS  program. 


or  executive  officer  executin<>  the 
current  l-oriii  RTRS.  inf:luding  name, 
designation  as  a  municipal  securities 
jirincipal  or  executive  ollicer.  a 
certification  that  the  information 
provided  in  the  Form  is  aci:urale  and 
complete,  and  a  signature  and  date  ol 
execution.  This  section  has  been  deleted 
because  the  informal  ion,  other  than  the 
certification,  is  currently  required  as 
part  of  the  information  submitted  under 
MSRB  Rule  G-4().  A  certification  that 
the  information  submitted  is  accurate 
and  complete  will  he  automatically 
included  on  each  submission  ol 
information  or  change  thereto  to  revised 
Form  R'fRS. 


Attachment  .Start-Up  'lestiiif’ 

.Sections  ATTl  and  ATT2:  These 
sections  reipiested  certain  inlorination. 
relevant  in  2004.  about  the  types  oi 
trades  being  submitted  and  the  filer  s 
testing  si:hedule.  These  sections  have 
been  deleted  because  the  data  i.s 
obsolete. 

New  Information  Reiiuired  by  Revised 
Form  R  TRS 


.Section  E  Signature 


This  section  reipiests  inlorination 
about  the  municipal  securities  jirincipal 


As  noted  above,  the  inlorination  ^ 

requested  in  revised  Form  RTRS  has  j 

been  organized  in  four  categories:  i 

Business  Activities.  Trade  Reporting 
Identifiers.  Designated  Contacts  and 
Siihmission  and  l-’eedhac.k.  Each  ol  tho 
sei'.tions  will  contain  data  translerred 
from  current  Form  RTRS  as  described 
above.  Some  .sections  will  reipiest  new 
information,  as  described  below 

Following  log-in  through  the  liler  .s 
Gateway  account,  each  submitter  will  l)e 
recpiired  to  either  affirm  or  edit 
previouslv  submitted  information  lor 
each  of  the  cate|>ories  listed  above.  In 
addition,  the  following  .sections  will 
request  new  information: 

•  Business  Activities 
This  section  includes  certain  data 
from  current  Form  RTR.S  and  allows  the 
filer  to  identify  one  or  more  types  ol 
tran.sactions  engaged  in  by  the  hlt-r. 
including  tran.sactions  as  a  broker  s 
broker.  Current  Form  RTRS  limited  the 
numher  of  types  of  transactions  that 
could  he  designated. 

•  Trade  Reporting  Identifiers 

This  .section  includes  certain  data 
from  c.urrent  h’orm  RTRS  and  adds 
identifiers,  if  aiiplicahle,  for  broker  s 
brokers  tran.sactions. 

The  MSRB  anticipates  that  use  ot 
revised  Form  RTRS  will  reduce  total 
Form  RTR.S  filings  significantly, 
reducing  the  regulatory  burden  on 
dealers  and  lowering  MSRB  operational 
costs.  New  tools  developed  since  2004 
allow  dealers  to  easilv  and  effectively 
manage  staff  acc:ess  to  MSRB  market 
il  transparency  submission  systems  using 


the  MSRB  Gateway  system.  Using 
current  Form  RTRS  to  manage  stall 
access  to  RTRS  Web.  instead  of  the 
MSRB  Gateway  account  management 
tools.  (  reates  unnecessary  loriii  tilings.'" 
Further,  the  design  of  revised  form 
RTRS  reflects  current  practices  in  user 
interface  design,  including  contextual 
help,  printable  output,  and  other 
improvements.  Revised  Form  RTRS  will 
continue  to  he  available,  howevei,  only 
to  authorized  individuals  in  a  secure, 
jiassword  protected  manner. 

2.  Statutory  Basis 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
1.5B(hK2)(G)ofthe  Act."  which 
provides  that  the  MSRB’s  rules  shall: 

be  designed  to  prevcnil  traudnlent  and 
inanipnlative  acts  and  practices,  to  promote 
just  and  equitable  principles  ol  trade,  to 
foster  cooperation  and  i:oordinalion  with 
|)(;rsons  engaged  in  regulating,  clearing, 
settling,  processing  inlorination  with  respect 
to,  aiuf  facilitating  transactions  in  ninnicipal 
securities  and  ninniciiial  tinancial  products, 
to  remove  imiiediments  to  and  |)erle(.l  the 

ineclianism  of  a  Iree  and  open  market  in 

immiciiial  securities  and  mnnicipal  tinancial 
iirodncts.  and.  in  general,  to  i)rolec.t 
investors,  mnnicipal  entities,  obligated 
liersons.  and  the  public  interest. 

Tho  MSRB  holiovos  that  tho  propo.sod 
riilo  chaiigo  is  coiisistoiit  with  tho  A(.t 
hocaiiso  il  will  facilitato  transactions  in 
municipal  socuritios  and  roniovo 
impodinionts  to  and  porlot.t  tho 
niochanism  of  a  froo  and  upon  markot. 
Tho  jiroposod  rulo  chaiigo  will  ho  a  stop 
in  advancing  tho  MSRB  s  long  toim 
poliev  of  improving  prico  tran.sparoncy. 
Furtlior.  implomonlation  ol  rovisod 
Form  RTRS  will  ini))rovo  compliaiico 
with  tlio  MSRB’s  roquironionts  lor  roal- 
timo  roporting  by  allowing  doalors  to 
snhnii!  information  nocossary  to  prot.oss 
trados  in  a  moro  ofliciont  and  timoly 
mannor.  and  roduco  stops  mutossary  to 
mako  post-filing  changos.  thoroby 
docroasing  tho  likelihood  ot  roporting 
failuros  rosulting  from  inac.i.uratc 
procossing  of  information,  and 
improving  tho  olficiont  woiking  ot 
RTRS.  In  addition,  tho  proposod  rulo 
chango  adds  now  functionalitios  to 
allow  iloalors  to  soparatoly  idontify 
tnidos  whon  acting  as  a  hrokor’s  hrokor. 


B  S(^If-B(^i>iihitorv  Organi/.at ion's 
StaUmwn't  on  Bnrdon  on  Competition 

Tho  MSRB  (loos  not  holiovo  that  tho 
proposod  rulo  chaiigo  will  imposo  any 
hurdon  on  compotition  not  nocossary  or 

I"  \n  internal  stndv  nf  filings  sliinved  llial  a 
.najni  itv  of  current  t-nnn  RTRS  lili"R>; 
solely  for  the  purpose  of  managing  R 1  R.S  W  eh  usei 
aci:ounts. 

"  1.5  r..S.C.  7«o-4(hK2)(C). 
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appropriate  in  hirtheranc.e  ol  the 
|nu  |)()ses  oi  the  Act.  The  proj)ose(i  rule 
changt;  will  not  iinpo.sc;  any  additional 
burden  on  dealers  hecaii.se  it  will  not 
re(juire  dealers  to  obtain  or  snhinit 
additional  inlorination  to  tnlfdl  the 
nupiinanents  of  the  propo.scul  rule 
change.  Further,  the  M.SKll  Ixilitives  that 
the  propo.sed  rule  change  will  reduce 
the  njgulatory  burden  on  dealers  by 
providing  a  streamlined  facility  lor 
entering  information  neces.sarv  to 
pr(u;ess  trades  correctly  and  by  reducing 
the  necessity  for  post-filing 
amendments. 

(>’.  Solf-Iieguldtorv  (hgani/Aition’s 
Statenwnt  on  (Mnnnonts  on  iho 
Proposod  linlo  Change  Hereived  From 
Meinhers.  Participants,  or  Others 

Written  comments  were  neither 
.solicinul  nor  received  on  the  proposed 
rule  change. 

III.  Date  of  Efl'ectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

llecause  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  ])rotection 
of  invtistors  or  the  ])ul)lic  inten^st: 

(ii)  Impo.se  any  significant  burden  on 
competition;  and 

(iii)  Become  operative;  for  30  (lavs 
from  the  date  on  which  it  was  fil(;d.  or 
such  shorter  time  as  the  (Commission 
may  designate,  it  has  h(;come  effective 
pursuant  to  S(;ction  19(I))(3)(A)  of  the 
Act  and  Rule  lOh-^IlKO) 
tlu;reund(;r.' ' 

At  anv  time  within  00  davs  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  sunnnarilv  mav 
temj)orarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  necessary  or  ajiprojniate  in  the 
j)ul)lic  intenist.  for  the  protection  of 
investors,  or  otherwise  in  furth(;rance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data.  vi(;ws,  and 
arguments  concerning  the  fonigoing. 
including  whetluir  the  jirojjo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  hv  anv  of 
the  following  methods; 

Electronic  Comments 

•  Dse  the  (Commission's  Internet 
comment  form  (htti)://\\\\'w.sec.gov/ 
ndes/sro.shtml]:  or 

•  .S(;nd  an  email  to  rnle- 
comment.s@sec.gov.  Fl(;ase  include  File 
Number  SR-M.SRB-2()1 3-03  on  the 
subject  line. 


Paper  Comments 

•  .Sianl  pa])er  comimints  in  triplicate 
to  Flizal)(;th  M.  Murjiby.  Secnitarv, 
.S(;curities  and  Exchange  (Commi.ssion. 
100  F  Stre(;t  NIC..  Washington.  IXC 
20.540-1000. 

All  suhmi.ssions  should  refer  to  Fih; 
Number  .SR-MSRH-2013-03.  This  file 
number  should  1m;  included  on  the 
sul)j(;ct  line  if  (;mail  is  u.sed.  To  lu;!])  tin; 
(Commission  |)roc(;.ss  and  r(;vi(;w  your 
comments  mon;  efficiently,  jilease  use; 
only  om;  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
Internet  W(;l)  site  (ht1p://\v\v\v.sec.gov/ 
rnles/sro.shtml).  (Copi(;s  of  the 
suhmi.ssion,  all  sul),s(;(|uent 
amendments,  all  written  statem(;nts 
with  resp(;ct  to  the  pro])o.sed  ride 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  r(;lating  to  the 
pro])os(;d  ride  change  l)(;tween  the 
(Commission  and  any  per.son.  other  than 
tho.se  that  may  he  withheld  from  thi; 
jnihlic  in  accordance  with  the 
])rovisions  of  5  l).S.(C.  552,  will  hi; 
available  for  Web  site  viewing  and 
|)rinting  in  tin;  (Commission's  Fuhlic 
R(;f(;r(;nc(;  Room.  100  F  Str{;et  NE., 
Washington.  IXC  20540  on  official 
business  davs  hetwe(;n  tin;  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  he  available  for 
insp(;ction  and  cojiying  at  the  princi|)al 
office  of  the  MSRB.  All  comments 
r(;ceived  will  he  ])osted  without  change: 
the  (Commission  do(;.s  not  edit  p(;r.sonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  Fih;  Number  .SR-MSRB- 
2013-03,  and  should  hi;  submitted  on  or 
h(;fore  Ajnil  4.  2013. 

(’or  tin;  (Commission.  l)y  tin;  Division  of 
'I'rading  and  Markets,  pursuant  to  d(;l(;gat(;d 

anthoritv.'t 

K(;vin  M.  ()'N(;ill. 

Deputy  Secretary. 

|1  K  Ooe.  2l)i;i-0.^>»‘in  Filial  a-Ct-lH:  H:4.")  and 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69071;  File  No.  SR-BX- 
2013-020] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend 
Chapter  V,  Regulation  of  Trading  on 
BX  Options,  Section  6,  Obvious  Errors 

Marcli  7.  2013. 

Pursuant  to  .Si;ction  10(1))(1)  of  tin; 
S(;curities  Exchange  Act  of  1034 
(“Act"),'  and  Rule  10l)-4  tln;reinnler,“ 
notice  is  her(;hv  given  that  on  Fehruarv 
28.  2013.  NASDAQ  OMX  BX.  Inc.  ("BX” 
or  "Exchange”)  fih;d  with  the  Securiti(;s 
and  Exchange  (Commission  ("SE(C”  or 
"(Commission”)  the  ]n’o|)o.s(;d  rule 
change  as  described  in  Items  1  and  II. 
h(;low.  which  Items  have  been  jirejiared 
by  the  Exchange.  The  (Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  jirojiosed  rule  change 
from  int(;r(;.sted  p(;r.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Suhstance  of 
the  Propos«;d  Rule  (Change 

The  Exchange  ])ropo.s(;.s  to  amend 
(Chapter  V.  Ri;gulation  of  Trading  on  BX 
()])tions.  S(;ction  (i.  Obvious  fCrrors.  to 
r(;i)lac(;  the  ciirn;nt  mid-iioint  test 
ajiplied  to  the  d(;finition  of  Theori;tical 
Price. 

'flu;  text  of  the  j)ropos(;d  rule  change 
is  h(;low;  pro])osed  new  language  is 
italicized. 

***** 

(Chapter  V  Regulation  of  Trading  on  BX 
Options 

***** 

Sec.  ti  Obvious  Errors 

(a)  BX  shall  either  nullify  a 
transaction  or  adjust  the  execution  jirice 
of  a  transaction  that  meets  the  standards 
provided  in  this  Section. 

(h)  No  change. 

(c)  definition  of  Theoretical  Price.  For 
jnirpo.ses  of  this  Si;ction  onlv,  the 
Theori;tical  Price  of  an  ojition  .seri(;s  is, 

(i)  If  the  series  is  trad(;d  on  at  least  one 
other  o])tion.s  exchange,  the  |mid-]K)int 
of  the]  last  National  Best  Bid  price  with 
respect  to  an  erroneous  sell  transaction 
and  the  la.st  Natiomd  Best  Offer  price 
with  resj)ect  to  an  erroneous  hnv 
transaction  land  Offer  (“NBBO”)|,  just 
jirior  to  the  transaction;  or 

(ii)  No  change. 

({!)-((;)  No  cliange. 
***** 


I- 15  i!..s.(:.  78s(l))(:i)(,\). 
"  17  CI  R  240.  l‘ll>-t(l)((i). 


17  CFR  200.:i()-:i(a)(12). 


'  15  7H.s(l))(l). 

-17(;FR24().!<1|)-4. 
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II.  Sell-Resulatory  Organization’s 
Statement  ol  the  Purpose  ot,  and 
Statutory  Basis  lor,  the  Proposed  Rule 
Ohange 

In  its  filing  with  the  Commission,  the 
lixchange  inclmleil  .statements 
concerning  the  i)urpos«!  of  and  Inisis  ior 
the  proi)osed  rule  change  and  discussed 
any  comments  it  riuanved  on  tlu; 
jiroposed  rule  change.  The  text  ol  tliese 
.statements  may  he  examined  at  the, 
places  si)ecif'ied  in  Item  IV  below.  The 
Exchange  has  iirepared  summaries,  set 
forth  in  sections  A,  B.  and  ('.  hcdow,  of 
the  most  significant  aspects  of  such 
statements. 

/\.  ,Se//-/{(;gu/a/orv  Organization's 
Slatanwnt  of  tin;  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Bale 
Ohange 


l.Pur])ose  ^ 

The  purpose  ol  the  projjosal  is  to  hel]5  ^ 
Partici])ants  to  better  manage  their  risk  , 

by  modernizing  the  Exc;hange's  ()l)vious 
Errors  rule.  Chapter  V.  Section  (> 
governs  ol)vions  and  catastropliic  errors. 
Obvious  errors  ani  calculated  imdei  the 
rule  by  cletermining  a  theoretical  price 
and  determining,  based  on  objective 
.Standards,  whether  the  trade  should  he 
nullified  or  adju.sted.  The  rule  also 
contains  a  process  for  recpiesting  an 
obvious  error  revi(!W.  (.(utain  moixi 
substantial  errors  may  tall  undei  tlu; 
category  of  a  catastrophic  erroi.  foi 
which  a  longer  time  i)eriod  is  permitted 
to  recpiest  a  review  and  lor  which  trades 
can  only  In;  adjusted  (not  nullified). 
Trades  are  adjusted  jjursuant  to  an 
adjustment  table  that,  in  effect,  as.sesses 
an  adjustment  pcmalty.  By  adjusting 
trades  above  or  below  the  theoretical 
price,  the  Rule  assesses  a  “i)enally’'  in 
that  the  adju.stment  pric:e  is  not  as 
favorable  as  the  amount  the  jiarty 
making  the  error  would  have  received 
had  it  not  made  the  error. 

Cnrrentlv,  Chaj^ter  V.  Section  B 
provides  that  the  definition  of  the 
Theoretical  Pric:e  of  an  ojition  is:  (i)  11 
the  series  is  traded  on  at  least  one  othei 
options  exchange,  the  mid-point  ol  tlm 
National  Best  Bid  and  Offer  (•‘NBBO"), 
just  j)rior  to  the  transaction:  or  (ii)  il 
there  are  no  (luotes  lor  comparison 
j)urposes,  as  determined  by 
MarketVVatch  as  defined  in  Chajiter  1. 

The  Exchange  believes  that  in  certain 
situations  the  aiiiiHi'.ation  ol  the  rule 
when  determining  to  nullily  or  adjust 
transactions  mav  lead  to  an  unlair  result 
for  one  of  the  jiarties  to  the  transat;tion. 
])artic,ularly  where  the  market  Im'  the 
affected  series  includes  a  hid  price  that 
is  relativelv  small  (for  example.  $0.50) 
and  a  suh.s'tantially  higher  offer  (for 
example  $5.00).  The  result  is  that  a 


transaction  to  sell  that  occurs  correctly  in 
on  the  hid  at  S0..50  could  he  adju.sted  S( 

based  on  the  midpoint  of  the  NBBO.  in 

which  is.  in  this  example.  $2.75.  In  such  Ir 
a  case,  the  result  is  unfair  to  the  bidder  p 
at  .$0.50,  whose  ])rice  would  he  adju.sted  p 
ha.sed  on  the  Theoretical  Price  ol  $2.75, 
and  an  unjust  enrichment  to  the  seller.  j, 
who  is  entitled  to  $0.50  based  on  the 
hid,  hut  who  would  receive  the  adjusted  ^ 
price  of  over  $2.00  higher  hecau.se  of  the 
rule,  and  not  due  to  market  conditions.  ^ 
Accordinglv.  the  proposal  would  re-  j 
define  “Theoretical  Price"  to  mean  j 

either  the  last  National  Best  Bid  price  ^ 
with  respect  to  an  erroneous  sell 
transaction  or  the  last  National  Best  ^ 

Offer  price  with  respect  to  an  erroneous 
buy  transaction,  just  prior  to  the  trade.  | 
The  puriiose  of  this  jirovision  is  to  ^ 

establish  a  Theoretical  Price  that  is 
clearly  defined  when  there  are 
(piotations  to  comiiare  to  the  erroneous 
transaction  price,  and  to  eliminate  the 
scenario  above  that  arises  from  the 
“mid-point"  test  when  the  NBBO  is 
particularly  wide.  The  Exchange  notes 
that  other  ojitions  exchanges  previously 
employeil  the  mid-]ioint  test  hut 
changed  it  to  the  NIJBO  test. 

When  another  options  exchange’s 
comparable  rule  was  lirst  adojited,  the 
Oommission  stated  that  it  *  * 
considers  that  in  iiio.st  circumstances 
trades  that  are  executed  between  parties 
shouhl  he  honored.  On  rare  occasions, 
the  price  ol  the  executed  trade  indii.ates 
an  ‘obvious  error'  may  exist,  suggesting 
^  that  it  is  unrealistic  to  exjiect  that  the 
jiarties  to  the  trade  had  come  to  a 
meeting  of  the  minds  regarding  the 

’  torms  of  the  tran.saction.  In  the 

Oommission’s  view,  the  determination 
of  whether  an  ‘obvious  error'  has 
occurreil,  and  the  adjustment  oi 
millification  of  a  tran.saction  hecau.se  an 
obvious  error  is  considered  to  exist, 
should  he  based  on  specific  and 
objective  criteria  and  subject  to  specific 
and  objective  procedures  *  *  *  The 
Commission  believes  that  Phlx’s 
proiiosed  obvious  error  rule  establishes 
'*  specific  and  objective  criteria  tor 

determining  when  a  trade  is  an  obvious 
''  error.’  Moreover,  the  Commission 

believes  that  the  Exchange’s  proiiosal 
establishes  specific  and  objective 
procedures  governing  the  adjustment  or 
nullification  of  a  trade  that  resulted 
from  an  ‘obvious  error.’  ’’  * 


in  general,  and  furthers  the  objectives  of 
Section  ()(h)(5)  of  the  Act  "'  in  particular, 
in  that  it  is  designed  to  jirevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  e(|nital)le 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  .securities, 
and  to  remove  im])ediments  to  and 
perfect  the  mechanisms  ot  a  tree  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  iiuhlic  interest,  by 
helping  Exchange  members  better 
manage  the  risk  associated  with 
potential  erroneous  trades.  Specifii:ally, 
the  Ex(  hange  believes  that  the  jirojiosal 
is  consistent  with  these  ininciples. 
because  it  sets  forth  an  objective  process 
based  on  sjiecific  and  objective  criteria 
and  subject  to  specific  and  objective 
procedures.  In  addition,  the  Ex(. hange 
has  again  weighed  carefully  the  need  to 
assure  that  one  market  participant  is  not 
permitted  to  receive  a  windtall  at  the 
ex])ense  ol  another  market  partii.ipant. 
against  the  need  to  assure  that  m<iikt,t 
participants  are  not  simply  being  given 
an  opiiortiinity  to  reconsider  iioor 
trading  decisions.  Accordingly,  the 
I'ixchange  ha.s  determined  that  delining 
the  Theoretical  Brice  of  an  option  with 
reference  to  the  NBBO  is  appropriate 
'  and  consistent  with  the  aforementioned 
lirincijdes. 


2.  Statutory  Basis 

BX  believes  that  its  proiiosal  is 
consistent  with  Section  ()(h)  ol  the  Act  ' 

‘  .Set!  .Sdcurilios  lOxcliaiifit!  Act  Ktiloast!  No.  4()7«a 
(May  2«.  2004).  00  I'  K  :12000  (lima  tt.  2004)  (.SK- 

l>)l)x-200:t-0»). 

•'  15  ii..s.(:.  7at(l)). 


B.  Self-Begnlatory  Organization’s 

Statement  on  Burden  on  Competition 

BX  does  not  believe  that  the  propo.sed 
rule  change  will  impose  any  burden  on 
comiietition  not  necessary  or 
approjiriate  in  furtherance  of  the 
puriioses  of  the  Act.  The  jiroposal  does 
not  impose  an  intra-market  huiden  on 
competition,  because  the  new  delinition 
of  Theoretical  Brice  will  ajiidy  to  all 
Ojitions  Barticipants.  Nor  will  the 
jiroiiosal  impose  a  burden  on 
comjietition  among  the  ojitions 
exchanges,  hecau.se  ol  the  vigorous 
competition  tor  order  How  among  the 
options  exchanges.  BX  competes  with 
10  other  options  exchanges  in  a  highly 
competitive  market,  where  market 
partici’pants  can  easily  and  readily 
direct  order  flow  to  comiieting  venues. 

C.  Self-Begnlatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bide  Change  deceived  Prom 
Memhers.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

15  ll..S.(;.  7Kl(l))(.'>). 
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III.  Date  of  Kfl'ectiveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
Commission  Action 

Hecau.se  the  proposed  rule  change; 
does  not  (i)  significantly  allect  the 
protection  of  investors  or  the;  public 
interest:  (ii)  iinj)ose  any  significant 
burden  on  coiniietilion;  and  (iii)  become 
operative  lor  80  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time; 
as  the  (iommi.ssion  may  designate  if 
consistent  with  the  jirotection  of 
investors  and  the  jiublic  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  10(h)(8)(A) 
of  the  Act and  Rule  10l)-4(l](())(iii) 
thereunder.^ 

At  anv  time;  within  (it)  davs  of  the 
filing  of  the  proposed  rule  change,  the 
C.ommi.ssion  summarily  may 
temporarily  suspiind  such  rule  change  if 
it  apjiears  to  the  C^ommission  that  such 
action  is  nece.ssarv  or  appropriate  in  the 
l)uhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jnnposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  jjersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wheth(;r  the  ])roi)osed  rule 
change  is  consi.stent  with  the  Act. 
(iomments  may  lx;  submitted  hv  any  of 
the  following  methods: 

I'Jhici ionic  (ioniincnis 

•  Use  the  (Commission's  Internet 
comment  form  [hltiiJ/www.scc.^ov/ 
riilcs/sro.shtinl );  or 

•  Send  an  email  to  riilc- 
c()nimcn1s@scc.tiov.  Please  include  File 
Number  .SR-HX-201 8-020  on  the 
subject  line. 

Paper  (Ainimcnts 

•  Send  jiaper  comments  in  tri])licate 
to  lilizalx'th  M.  Mur])hv.  Secretary, 
.S(;curities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DCC 
20.54‘)-1000. 

All  submissions  should  refer  to  File 
Number  .SR-HX-201 8-020.  This  file 
mimlxir  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
Commission  i)rocess  and  revi(;w  your 
comnu;nts  more  efficientlv.  ])leas(;  u.se 
only  one  method.  The  (Commission  will 
post  alt  comm(;nts  on  the  (Commission's 
internet  Web  site  [li1tp://\\  \\’\\’.sc(:.}’ov/ 


"  u.  u..s.(;.  7«s(l))(:i)(,\). 

~  17  Cl'K  24(1. nil)-4(ll((i)(iii).  .\s  i(H|iiinMl  under 
Knl(!  l(ll»-4(l')((i)(iii).  (he  Kxclian^e  providc^d  (he 
Coininission  witli  written  notice  ol  its  inliuit  to  tile 
tile  proposed  rule  change,  along  with  a  liriet 
description  and  the  text  of  the  proposed  rule 
change,  al  lea.st  live  husiness  davs  prior  to  the  date 
ot  tiling  ot  the  proposed  rule  change,  or  such 
shorter  lime  as  designated  hy  Ihe  Commission. 


riilcs/sro.shtinl).  (Copies  of  the 
submission,  all  snhsetpient 
anuindments,  till  written  .statements 
with  respect  to  the  projto.sed  rule 
chtmge  that  iire  filed  with  the 
(Commission,  iind  all  wrilltin 
comimmiciitions  rehiting  to  the 
jiroposed  rule  chiinge  h(;tw(;en  the 
Commission  and  <my  ])erson,  othi;r  than 
those  thiit  mtiv  he  withheld  from  the 
jnihlic  in  ticcordance  with  the 
jirovisions  of  .5  ll..S.(C.  .5.52.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Strtiel  NE.. 
Washington,  IXC  20549,  on  official 
hnsine.ss  days  hetwetai  the  hours  of 
10:00  a.m.  and  8:00  ]).m.  (Cojiies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  |)rincipal 
office  of  the  Exchangt;.  All  comments 
received  will  he  ])o.sted  without  change: 
the  (Commission  dot's  not  tidit  personal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  von  wish  to  imike 
iivailahle  publicly.  All  submissions 
should  refer  to  File  Nmnher  .SR-HX- 
2018-020  ;md  should  ht;  snhmitted  on 
or  before  Ajiril  4,  2018. 

For  lilt!  (Coiniiiissioi).  liv  llio  Division  of 
'ri'iitling  iiiid  Markols.  ])iirsii<inl  lo  (IcItJgidctI 
iinlliorilv." 

Kevin  M.  O'Neill, 

Dcpiilv  S(u:r(-I(iiv. 

|l  R  Doc.  2(n:i-O.^H77  l■'il(^d  ».4.''>  mill 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69082;  File  No.  SR-CBOE- 
2013-030] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Regulation  NMS  Plan  To  Address 
Extraordinary  Market  Volatility 

Miirdi  8.  201  :i. 

Piirsuimt  to  .Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  lt)84 
(“Act").'  and  Rnlt;  19h-4  th(;reimd(;r.- 
notice  is  hereby  given  that  on  March  7, 
2018,  (Chicago  Hoard  Options  FCxclumge. 
Incoriioi’iited  ("(CHOl'C"  or  “Excliiinge”) 
filed  with  the  .Securities  and  I’Cxchange 
(Commission  (“.SE(C"  or  “(Commi.ssion'') 
the  jiroposed  rule  chiinge  .is  described 
in  Items  1  and  II  below,  which  Items 
hiive  hettn  prepared  by  the  Exclninge. 
The  (Commission  is  ])nhlishing  this 
notice  to  solicit  comments  on  the 


"  17  ('.I  K  2(i().a(i-:i(ii)(i2). 
'  l.'i  ll.S.C.  7«s(l))(1). 

-  17  CFR  24().l',lli-4. 


projio.sed  rnlt;  chiinge  from  intere.sted 
persons. 

I.  Self-Regiilalory  Organizalion’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

Tilt;  I'Cxchange  pro])()S(;s  to  modify  its 
rules  to  iiddress  certain  ojition  ordt;r 
handling  procedures  iind  tiiioting 
obligations  on  the  Excliiinge  after  tin; 
implementation  of  tin;  market  wide 
(;(piity  Plan  to  A(hlr(;ss  FCxtraord inary 
Miirket  \'()latility  (the  "Plan"). 

The  text  of  the  ])ropost;d  rule  change 
is  availahlt;  on  the  Exchange’s  Wt;h  silt; 
{htip-J/www.choc.coin/AboutCBOE/ 
CBOELcy,alRc<^ulatorvlloinc.aspx).  at 
the  Exchange’s  Office  of  the  .Secretary, 
iind  iit  the  (Commission’s  Public 
Refertince  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  tin;  (Commission,  the 
Exchange  included  statements 
concerning  the  pur])ose  of  and  ha.sis  for 
the  pr()])o.s(;d  rule  chiinge  and  discussed 
iinv  comnuaits  it  rticeived  on  tht; 
jiropo.sed  rule  change.  Tht;  t(;xt  of  th(;se 
.stiit(;nu;nts  niiiy  ht;  (;xamined  at  tht; 
l)lact;s  s])ecifi(;d  in  lt(;ni  IV  ht;low.  Tht; 
FCxchimgt;  liiis  pr(;])iir(;(l  summaries,  set 
forth  in  ,st;(:tions  A.  H.  and  (C  h(;low.  of 
tht;  most  significant  asp(;(:ts  of  such 
statt;mt;nts. 

A.  Sclf-Bcgiilatoiy  Organization's 
Slatcincnt  of  the  Purpose  of,  and  the 
Statiiiorv  Basis  for.  the  Proposed  Bale 
Ohange 

1.  Purpose 

The  Exchange  is  jiroposing  to  u])(late 
Exchange  rules  to  corr(;spon(l  with  the 
Plan.  .Specifically,  the  Exchangt;  is 
jiroiiosing  to  make  proposed  changes  to 
lixchange  Riil(;s  Rult;  (>.213,  "Hybrid 
Opening  .System  ("HO.S.S”),  (i.8A, 
"Etiuity  Market  Trading  Halt,"  Rule 
li.l4A,  "Hybrid  Agency  Liaison,"  Rule 
9.25,  "Nullification  and  A(ljustm(;nt  of 
Options  Transactions,"  Rule  9.58, 
‘'(C(;rtain  Types  of  ()rd(;rs  D(;fin(;(l,’’  Rult; 
9.58(C,  "(C()nipl(;x  ()r(l(;rs  on  tht;  Hvhrid 
.Syst(;m,”  Rule  8.7,  "Obligations  of 
Markt;t-Maker,s,  Rnlt;  8.18,  "Pr(;f(;rr(;(l 
M:irkt;t-Makt;r  Program."  Rult;  8.1 5A 
"L(;ii(l  Mark(;t-Miiker  in  Hybrid  (Classt;s.” 
Rule  8.85,  “DPM  Ohligiitions,”  and  Rule 
8.98,  "e-HPM  Obligations."  Tht; 
FCxchangt;  ht;liev(;s  tliest;  modifications 
will  prot(;(:t  inve.stors  hecaust;  wh(;n  an 
un(lt;rlying  security  is  in  a  limit  or 
straddle  state  (collect ivt;ly  r(;f(;rr(;(l  to  in 
this  filing  as  a  “limit  up-limit  down 
state”),  th(;r(;  will  not  ht;  a  r(;liahle  jirice 
for  the  securitv  to  serve  as  a  henchm.irk 
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ibr  the  i)ri(;e  of  the  option.  In  addition.  an 
the  widtli  of  the  markets  might  he  I  r 

compromised  and,  thus,  tlie  ipiality  ol  >  < 
execution  for  retail  customers.  'I’he  1  Ian  [ 
is  more  iiillv  explained  helow. 

In  an  attempt  to  address  extraordinary  to 
market  volatility  in  NMS  Stock,  and,  in  tli 
particnlar,  events  like  the  severe  1’ 

volatility  on  May  (i.  2010.  the  Fxchange,  ji 
in  conjiinction  with  the  other  mitional  w 
securities  exchanges  and  the  Financial  a^ 
huln.strv  Regulatory  Authority  Inc. 
(collectively.  “Farticiiiants  )  (halted  the  v 
Flan  pursuant  to  Ride  OOH  of  Regulation  li 
NMS  and  under  the  Securities  Fxchange  .t 
Act  of  1934  (the  “Act”).  ‘  The  Flan  is  ^ 

primarily  designed  to.  among  other 
things,  address  extraordinary  market  i 

volatility  in  NMS  stocks,  protect  < 

investors,  and  promote  fair  and  orderly 
markets.  The  Flan  provides  for  market-  | 
wide  limit  np-limit  down  '■‘Kinirements  ( 
that  prevent  trades  in  individual  NMS  i 
Stocks  from  occurring  oiitsiile  of 
specified  price  hands,  as  defined  in 
Section  1(N)  of  the  Flan.  'I'hese 
reiinirements  would  he  coupled  with 
trading  pauses,  as  defined  in  Section 
1(Y)  of  the  Flan,  to  accommodate  more 
fiindamental  jirice  moves  (as  oiiposed  to 
erroneous  trades  or  monetary  gaps  ol 

li(iniditv).  ,  -i  r  -.oi  i 

'I’he  Idan  was  tiled  on  April  ."i.  21)1 1 

hv  the  Farticipants  for  pnhlication  and 
comment.'  The  Farticipants  reiinested 
the  Commission  apiirove  the  Flan  as  a 
one-vear  pilot.  On  May  24,  2012.  the 
Farticiiiants  filed  an  amendment  to  the 
Flan  which  clarified,  among  other 
things,  the  calculation  of  the  reference 
price,  as  defined  in  Section  1(  1 )  of  the 
Idan.  potential  for  order  lyjie 

exemiition.  and  the  creation  of  an 

Advisory  C.ommittee.''  On  May  31. 2012. 
the  Commission  approved  the  Flan,  as 
amended,  on  a  one-year  pilot  ha.sis.'* 
Under  the  Flan.  Farticipants  are 
reiniired  to  adopt  certain  rules  in  order 
to  comply.  Specifically.  Section  Y1  (if 
the  Flan  sets  forth  the  limit  ni)-linnt 
down  requirements  of  the  Flan,  and  in 
particnlar.  that  all  trading  centers  m 
NMS  Stocks,  including  both  those 
oiKirated  by  the  Farticipants  and  those 
oiierated  by  memher  of  Farticiiiants, 
shall  estahiish,  maintain,  and  enforce 
written  iiolicies  and  procedures  that  are 
reasonahlv  de.signed  to  prevent  trades  at 
prices  that  are  helow  the  lower  pric.e 
hand  or  above  the  upper  price  hand  for 


'Sco  .Sccurilios  Kxclianui!  A‘-'  Kahiiisc!  No.  I■4.'■>47 

(May  25,  2011).  70  I  K  :11047  (|uno  1 , 201 1 )  O' ilo 
No.  4-021). 

'  l‘<- 

■•Hoc  .Soiaii'itios  and  llxcliaii'^o  Act  Roloaso  No. 
07001  (Mav  :il.  2012).  77  )■’)<  :i:i40H  ()u.u>  0.  2012) 
(I'iloNo.  4-o:ii). 

a  Sec  .Swairilios  and  INcliaiiso  Acl  Koloaso  No. 
07001  (Mav  21.  2012)  77  1  R  22400  (lunoO.  2012). 


an  NMS  Stock,  consistent  with  the  Flan,  pr 
Price  Hands  will  he  calculated  by  to 

Securities  Information  Processors  of 

(“SlFs”)  responsible  for  con.solidation  of  ip 
information  for  an  NMS  Stock  pnrsiiant  pi 
to  Ride  903(1))  of  Regulation  NMS  under  th 
the  Act.  As  proposed,  and  ajiproved,  the  ri 
Flan  will  he  imiilemented,  as  a  one  yeai  d( 
iiilot  iirogram,  in  two  phases."  Fha.se  1  E 
will  become  effective  April  »,  2013  and  p 
aiqilv  to  Tier  1  NMS  Stocks  per 
Apiiendix  A  of  the  Flan,  and  Phase  11  ii 
would  become  effective  six  months  n 

later,  or  earlier  if  announced  by  the  Sll  s  j] 
30  days  jirior.  and  would  apjily  to  all  d 

NMSStock.s.  ( 

Under  the  Flan,  when  one  side  ot  tlic  ^ 
market  for  an  individual  .security  is  ] 

outside  the  aiiplieahle  price  hand,  the  , 

SIFs  will  he  reipiired  to  disseminate 
siicii  National  Host  Hid  or  National  Host  ^ 
Offer  with  an  apinopriate  flag 
identifying  it  as  non-execiitahle.  When 
the  other  side  of  the  market  reaches  the 
applicable  price  hand,  the  market  lor  an  ^ 
individual  security  will  enter  a  limit 
state.  Trading  for  that  .security  will  exit 
the  limit  .state  if,  within  l.'i  seconds  of 
entering  the  limit  .state,  all  limit  state 
,  (iiiotations  were  execiiteil  or  cancelled. 

If  the  market  does  not  exit  a  limit  state 
within  l.'i  .seconds,  then  the  primary 
listing  exchange  will  declare  a  five- 
minute  trading  jiaiKse,  which  will  be 
aiiplicahle  to  all  markets  trading  the 

security.  .  i  .  i 

Though  the  I’lan  is  primarily  designed 

for  ecniitv  markets,  the  hxchange 
believes  it  will,  indirectly,  potentially 
imiiact  the  ojitions  markets  as  well. 

Thus,  as  stated  above,  the  Exchange  is 
proposing  to  amend  its  rides  to  ensure 
the  option  markets  are  not  harmed  iis  a 
^  result  of  the  Flan’s  implementation.  As 
■  such,  the  Exchange  is  proposing  to 
amend  various  rides  to  reflect  such 
changes.  The  Exchange  believes  suc.h 
changes  will  protect  participants,  the 
Exchange  and  investors  in  general. 

First,  the  Exchange  is  proposing  to 
add  Rule  9. 3 A  to  codify  the  changes 
throughout  the  Exchange’s  rides. 
Cnrreiitlv.  Rule  9.3A  is  titled  “Eipiity 
Market  Trading  Halts”  and  has  been 
deleted  in  its  entirety.  Ihe  Exchange  is 
proposing  to  amend  the  title  to  "Eiiiiity 
Market  Flan  to  Address  Extraordinary 
Market  Volatilitv”  and  add  text.  Rule 
‘‘  9.3A  will  define  the  Flan  as  it  applies 

to  the  Exchange.  In  addition,  the 

”  proposed  rule  change  will  de.scrihe  tlie 

location  of  the  other  rule  changes 

a.ssociated  with  the  Flan.  In  es.senco.  the 
iiroiiosed  changes  to  Rule  9.3A  will 
serve  as  a  roadmap  for  the  Exi.hange  s 
'•  universal  changes  due  to  the 

inqilementation  of  the  Flan.  The 


proposed  rule  changes  will  list  changes 
to  l']xchange  order  txqies.  order  handling, 
obvious  error,  and  market-maker 
quoting  obligations  that  the  Exchange  is 
liroposing  to  make  in  connection  with 
the  implementation  of  the  Flan.  1  hese 
rule  changes  are  more  thoroughly 
descrilied  in  various  sections  of  the 
Exchange  Rnlehook.  hut  having  one 
iilace  referencing  all  rules  associated 
with  the  Flan  will  serve  to  better  protect 
investors  hv  making  the  othei  iiiles 
easily  located.  The  Exchange  believes 
the  proposed  changes  to  Rule  9.3A  will 
describe  to  Trading  Fermit  Holders 
(“TFHs”).  and  other  particiiiants.  where 
to  find  the  changes  a.ssociated  with  the 
Flan  and  will,  thus,  attempt  to  maintain 
a  more  orderly  market. 

Next,  the  Exchange  is  proposing  to 
modify  its  opening  iirocediires  under 
Rule  9.2H.  “Hybrid  Opening  System 
("HOSS”).  The  Exchange  is  proposing  to 
add  an  Interpretation  and  lAiliey  .07  to 
clarify  that  if  the  underlying  semirity  tor 
a  class  of  ojitions  enters  into  a  limit  up- 
limit  down  state  when  the  class  moves 
to  opening  rotation,  any  market  orders 
entered  that  trading  day  will  he 
cancelled.  The  Exchange  believes  that 
hv  cancelling  the  market  orders,  it  will 
comply  with  the  iMan  by  not  allowing 
orders  outside  of  the  Frice  Hands  to 
execute.  As  an  exception,  market  orders 
that  are  considered  limit  orders 
;1  imrsnant  to  Rule  9.1 3(h)(iv)  and  entered 
Ihe  previous  trading  day  will  remain  in 
the  Hook.  The  Exchange  is  proposing  to 
allow  such  market  orders  to  remain  in 
the  Hook  hecaii.se  the.se  essentially  act  as 
limit  orders  at  the  minimnm  increment 
Cancelling  such  orders  could  potentially 
cause  such  orders  to  lose  their  priority 
with  resiiect  to  other  market  orders  in 
the  Hook. 


Next,  the  Exchange  is  proposing  to 
modify  Exchange  Rule  9.14A.  "Hybrid 
Agenev  Liaison — (HAL).  Exchange 
Rule  9.14A  currently  governs  the 
operation  of  HAL,  a  feature  within  the 
Hybrid  Sv.stem  that  provides  automated 
order  handling  in  designated  classes 
trading  on  the  Hybrid  System  foi 
qualifying  electronic  orders  that  are  not 
antomaticallv  executed  by  the  Hybrid 
System.  The  Exchange  determines  the 
eiigihle  order  size,  eligible  order  types, 
eligible  origin  code  (i.e.  public  ciistomei 
orders.  non-Market-Maker  broker-dealer 
urders  and  Market-Maker  broker-dealer 
orders),  and  classes  in  which  HAL  is 
activated."  When  the  Exchange  receives 
a  qualifying  order  that  is  marketable 
against  the  National  Hest  Hid  orOlfer 
(“NHHO”)  and/or  the  Exchange’s  hest 

KRulo(i.l4A(ii). 
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hid  or  offer  ("HOO")  UAL 
electronically  expo.ses  the  order  at  the 
NHBO  |)rice  to  allow  Market-Makers 
a])])ointed  in  that  class,  as  well  as  all 
TPl  Is  acting  as  agent  for  ord(!rs.  at  the; 
top  of  the  Lxchange's  hook  in  the 
ndevant  .series  (or  all  TPlls  if  allowcul  hv 
the  Exchange)  to  .step-ii])  to  the  NHHO 
price. 

Because  the  miderlving  .security  of  the 
o])tion  in  I  lAL  affects  the  i)ricing  of  the 
eventually  executed  ord(!r.  the  Exchange 
is  i)roposing  to  make  changes  to  Rule 
().14A  to  ndlect  the  implementation  of 
the  Plan.  More  specifically,  the 
Exchange  is  projiosing  to  aimaid  Rule 
(i.14A  to  modify  the  behavior  of  UAL  of 
a  market  order  while  the  underlying 
security  of  the  o])tion  is  in  a  limit  up- 
limit  down  state.  If  an  underlying 
security  shall  enter  a  limit  np-limit 
down  .state  while  a  HAL  of  a  market 
order  is  in  process,  the  auction  will  end 
early.  u])on  the  entering  of  the  state. 
y\ny  umjxecuted  portion  of  the  marked 
order  shall  he  cancelUul.  'Flu;  Exchange 
heli(!ves  the  ])ro|)osed  rule!  changes  will 
heist  proteict  the  TBH  hy  emsuring  it  eieeei.s 
ne)l  reieieiive  iin  exeieaiteul  eaeler  with  an 
unantie;i|)ateei  prie;e  elne  tee  the;  change;  in 
the  uneleirlying  .seieairity.  In  iielelitie)n,  hv 
eineling  the  auedieen  eiarlv,  the;  Fixeiliange; 
is  |)re)vieiing  a  he;tte;r  e;h<mce;  fe)r  the;  TBH 
te)  ge;t  its  eireleir  e;xe;eaite;el  iis  it  is  in  the; 
TBH’s  intereist  fe)r;m  e;arlie;r  e;xe;eaitie)n 
versus  a  later  e)ne;. 

Ne;xt,  the;  Fixe:h;mge;  is  i)re)j)e)sing  te) 
meielilv  he)w  em  e;le;e;tre)nie:  e:e)mple;x 
e)reie;r  re;epie;.st  fe)r  re;spe)nse;s  (“RI''R'') 
aue:tie)n  (‘‘(X)y\”)  will  e)pe;rate;  while;  the; 
nneleirlying  seieairity  e)f  iit  le;ast  eine;  e)f  the; 
e)|)tion.s  has  ente;re;el  a  limit  state. 
Exchange;  Ride;  ()..5.3(;(el)  eairreintly 
ele;se:rihe;s  the;  ge;ne;ral  (X)y\  ])re)e:e;.ss. 
(lemerally,  eiii  a  e:las.s-hy-e:la.ss  basis,  the; 
Exediange  may  activate;  (X)A.  which  is  a 
preuaiss  hy  which  eligible  e;omj)lex 
enelers  "  are;  give;n  iin  eippeirtunitv  fe)r 

'*  H.M.  will  iKit  iihicti'oniciilly  (jxpiiso  tlu;  ordur  il 
tlif!  I'Achan^o's  contains  i'(!stini{  ordins 

and  dons  not  contain  sidticinnt  Maikct-Makia' 
(|notation  inlcirnst  to  satisly  tlin  nntirn  ord(!r. 

Tli(!  duration  of  tlin  exposure!  p(!riod  may  not 
(!xct!nd  OIK!  second.  Hide  (i.  14.\(c)  d(!scril)es  the 
manner  in  wlni:li  an  (!xpo.sed  ord(!r  is  allocated 
nnd(!r  II.M,.  and  Rule!  li.14A(d)  lists  tiu! 
circumstances  in  wliicli  an  (!xposnr(!  period  would 
terminate!  esirlv. 

"  y\n  e!ligil)le!  e:eimple!X  eirele!!',  re!le!iTe!el  tei  in  Rule! 
ti-aSC;  as  il  "( :(),\-i!lioilili!  oreleir."  ineians  ii  i:omple!X 
orili!r  lliiit.  as  eli!ti!rmini!d  li\  the!  Kxediiin^i!  on  ii 
i:liiss-liy-i:lass  liiisis.  is  iili^ilili!  lor  a  (X),\ 
i:onsieli'ring  the!  oreleir's  markiitiiliililv  (ili!iini!el  iis  a 
numl>i!r  ol  tii:ks  awiiy  Irom  the!  lairreait  markeit).  size!. 
i:eimple!X  ordeir  tvpi!  iinel  i:ompli!X  ordi!r  orij>in  Ivpi! 
(/.<•.  non-l)roki!r-ili!ali!r  piililie:  i:uslomi!r.  l)roki!r- 
eliNileirs  tluit  are!  not  Miirket-Makeirs  or  speieaalists  on 
ill)  options  e!xi:lian”e.  iinel/or  Miirkeit-Makeirs  or 
spei:iali.sts  on  iin  options  eixiiliani'i!).  .Ml 
eli!ti!rminiitions  l>v  the  lixiihiinge!  on  (X)A-i!li^ilili! 
ordeir  pariimeiters  are!  iinnouni:i!d  to  Tiiielin^  I’eirmit 
Holeleirs  hy  Ri!f;nliilory  (areailar.  .Sei!  Rule! 


l)rii:e  improveiment  hefeire;  ht;ing  hookeel 
in  the  elt;t:tre)nic  t:e)mple;x  en  eler  hoeik 
(“(X)B”)  e)r  oneie;  on  a  BAR  workstation. 
On  ri;ct;i])t  of  a  CX)A-eligihle  t)rele;r  iinil 
re;eiue;st  from  a  TBH  re;pre;.st;nting  the; 
eireler  thiit  it  he;  (X)y\’el,  the;  lixediange 
will  .se;nel  an  RER  meissage;  te)  all  FBIls 
whe)  hiive  e;le;cte;el  te)  re;e:e;ive;  Rl'R 
meissiiges. Ivie;!)  Miirkeit-Maker  with  an 
appe)intme;nt  in  the;  re;le;v<mt  eeptieen  e:hi.ss 
itnel  e;ae;h  TBH  ae:ting  its  age;nt  leer  eerelers 
reisting  iit  the;  te)|)  e)f  the;  (X)B  in  the; 
releivant  eeptions  serieis  niay  the;n  suhmit 
re;.sj)e)n.ses  to  the;  RER  meissage;  eluring 
the  Respeen.se  Time;  Interval.'  *  The 
Exediiinge;  is  ])re)])e)sing  te)  aelel  to  the; 

(X)y\  rule  that  if,  eluring  (X)A  e)f  ;i 
m;irkt;t  e)reler.  the  uneleirlying  se;e:uritv  of 
an  e)])tie)n  eaiters  a  limit  up-limit  de)wn 
stiite.  the  (X)y\  will  enel  iipeen  the; 
entering  e)f  that  state  anel  the;  reimaining 
peertion  of  the  orele;r,  if  a  markeit  eereler. 
will  cancel.  The;  Exe;hange;  he;lieve;.s  this 
change  will  he;st  j)re)te;e;t  inveisteers  as, 
must  Isied  like;  HAL.  the;  TBH  meiy 
re;e;e;ive;  a  .ske;we;el  |)rie;e;  e)f  the;  unelerlying 
seic.uritv  whie:h  weeulel  impited  the  price 
e)f  the;  e)])tie)n. 

Ne;xt.  the;  Exe:hange;  is  ])re)pe)sing  te) 
iimenel  Exe:hange;  Rule;  ().2.5  reilating  te) 
the;  nullifie:alie)n  anel  aeljustmeint  e)f 
e)ptie)ns  transaedieens.  Dueler  the;  e.urreint 
rule;,  an  Ohvieeus  Briedng  Fine)!-  e)e:e:ur.s 
whe;n  the;  e;xe;e:utie)n  prit;e;  e)f  an 
e;le;tdre)nie;  tnmsaedie)n  is  <ihe)ve;  e)r  he;le)W 
the;  'rhe;e)re;tit:al  Brit:e;  fe)r  the;  .series  hv  a 
spe;e:ifie;el  anieeimt.  Fe)r  i)urpe).se;  e)f  the; 
rule,  the;  ‘‘3’he;e)re;tie:al  Brie:e;”  e)f  an 
e)plie)n  .seiries  is  e;urre;ntlv  eleifineel,  leer 
serieis  traeleiel  e)n  at  le;ast  eene  e)the;r 
e)ptie)ns  e;xe:hange;.  as  the;  la.st  natieenal 
best  hiel  ])rie:e;  with  re;spe;ed  to  an 
e;rre)ne;ous  sell  transaedie)!)  <mel  the  la.st 
natie)nal  heist  e)ffe;r  ])rii;e;  with  re.s|)e;ed  te) 
an  erre)ne;ous  buy  tnm.saedie)n.  ju.st  prior 
te)  the  traele.  If  the;re  are;  no  epteeteis  for 
ceimparison,  Traeling  Offienals  '•* 
eletermine;  the  'Fheeireitieial  Brie:e;. 

Beie.au.se;  the  thee)retie:al  price;  may  he; 
unreiliahle  elite;  te)  the  unelerlying 
.seeatrity  eaitering  a  limit  up-limit  eleewn 
state,  the  Exchitnge;  is  |)roj)e).sing  te) 
amenel  the;  Exeihitnge;  e)hvie)us  e;rre)r  ritleis 
te)  pre)viele;  th.tt  the;  Exchcinge;  niity  ne)t 

ti..S;)C(d)(i)(2)  and  Interpretation  and  I’olicv  .01  to 
Rule  O.-SOC. 

'-  .S'ee  Rule  ti..'i:<(l(d)(ii).  'I'lie  Rl'R  messagi!  will 
idiintily  the  com|)onent  series,  tlu!  size  ot  the  (X)A- 
(iligilili!  ord(!r  and  anv  contingiinc.iiis.  hut  will  not 
identiiy  llu!  side  ol  the  market. 

'  ‘  .See  Riili!  ()..'):)()(d)(iii).  A  "Response!  rinu! 
Int(!rval''  mesins  thi!  p(!rioil  ol  lime  during  which 
r(!spons(!s  to  the!  RhR  may  he  i!nler(!d.  the!  length  of 
which  is  d(!l(!rmin(!d  In  the  I'ixchangi!  on  a  class- 
hy-class  basis  hut  may  not  (exceed  lhn!e  .s(!conds. 
.S'(.-(!  Rul(!  l>..'):K:(d){iii)(2). 

'I'lu!  I(!rm  '"rrading  Officials"  curr(!ntlv  m(!ans 
two  Kxchangi!  nu!ml)i!rs  designaleui  as  Door 
Officials  and  oni!  m(!mh(!r  of  Ihi!  I'ixchang(!'s  staff 
d(!signat(!d  to  perform  Trading  Official  functions. 
.SV!(!  Ruh!s  li.2.'j.()2  and  24.1().l)2. 


nullify  or  aeljust  execitteel  orelers  when 
the  unelerlying  seeatrity  is  in  a  limit  u|)- 
limit  elown  stiite.  'Flit;  Exe:hange  is  also 
projtosing  to  iielel  languiige  s])t;f:ifying 
thiit  triinsiiedions  in  etptions  thiit  overlav 
it  seeatrity  thiit  is  in  it  limit  .stiite  niiiv. 
however,  he  reviewetel  on  an  Exchitnge 
motion.  'Fhe  Fixc.hange  believes  this  will 
best  i)re)te;fd  the;  niiirkel  he;t;iiuse;  it  iilleiws 
limit  eirelers  te)  he;  e;xe;eaite;el  em  the 
Exediiinge  while;  the;  unelerlving 
.se;e;uritie;.s  are;  in  limit  states  regarelleiss  e)f 
the;  eaileailateel  theieiretieail  prie:e.  Finally, 
the;  Exediange;  is  proposing  to  aelel 
language;  te)  specify  that  this  pretvision 
will  he;  em  a  one;  year  jiilot  hiisis  to 
ce)ini:iele;  with  the  Blan.  The  Exediange 
will  pretviele;  the;  Commissietn  with  elata 
anel  analysis  eluring  the  eluration  e)f  this 
l)ile)t  as  reicpiesteiel. 

In  iielelition.  the  Exchange  helieveis  the 
preiposeel  rule  change  wetulel  ])rote(d 
against  TBHs  getting  a  potential  .seeietnel 
le)e)k  at  transaedions  that  happeneel 
eluring  limit  states  that  e:e)ulel  he;  unfair 
to  either  partiedpants.  'Fhe;  ])re)pe),se;tl  rule; 
ediange;  weiulel  enexiurage  aeleleiel 
lieiuielity  ein  the;  Exchiinge;  its  the; 
pre)])e)se;el  edianges  weiulel  hel])  te)  e;nsure; 
that  limit  eireleirs  that  are;  filleiel  eluring  a 
limit  up-limit  elown  .state;  weiulel  have; 
e:e;rt;iiiity  eif  e;xe;e:utie)n.  By  iilleiwing  the; 
lixediange  te)  eieintinue  te)  revieiw  sued) 
triuisiiidieins  on  the;ir  eiwn  motiein,  the; 
Exediiinge;  is  further  iittempling  te) 

|)re)te;ed  investeirs  anel  niiiintaiii  iin 
orelerly  niiirket.  'Fhe;  Exediange  heilieves 
that  the;  eiomhiiiittiem  of  eneieniriiging 
'FBHs  to  jiartiedpate;  on  the;  niiirkeit  anel 
alleiwing  it  sitfeguiirel  to  erroneous  trades 
will  provide  the;  best  seilutiem  tluring  the 
pileit  of  the  Bliui. 

Next,  the  Exediange;  is  jiroposing  te) 
nieielifv  Rule;  ().53  anel  ()..53C',  anel.  more; 
speiedfitially,  heiw  eiertain  Exe.diange;  oreler 
tyjies  will  he  hiinelleiel  while  the 
unelerlying  security  e)f  siiedi  orelers 
enters  into  a  limit  up-limit  elown  state. 
'Flu;  propei.seel  rule;  e:hatige;  will,  ameiiig 
eitheir  things,  aelelreiss  heiw  market 
eirelers,'-'’  market -ein-edo.se,"'  ste)]) 
eirelers,'"  itnel  stoe.k  eiptiein  etreleirs  will 

'■>  .S'c(!  I'Achiingc!  Ruli!  l)..">:i(ii)  which  (Uifiims  ii 
murki!t  (irdi!r  us  “uii  iirdcr  lii  hiiv  or  S(!ll  u  slut(!d 
numhi!!'  of  options  contnicts  iit  tlu;  host  prici! 
ohiuinuhli!  wh(!n  llu!  older  r(!iich(!S  llu!  post." 

"•  .S(!(!  Ivxchiiiigi!  Rule  l>.53(c)(ii)  which  dofiims  u 
m!uk(!l-on-clos(!  order  designutioii  us  un  ord(!r  "to 
h(!  (!X(!CUl(!d  us  closi!  us  possihli!  to  IIk!  closing  hcdl. 
or  during  the  closing  rotulion.  und  should  hi!  lusir 
to  or  ul  till!  closing  price  for  the  purliculur  siiriiis  of 
option  coniructs." 

Sec  lixchunge  Ruli!  l).."):t(c)(iii)  which  deliiuis  <i 
slop  oi'di!!'  contingenev  to  iin  order  us  oni!  lluil  "to 
liny  or  .siill  wlu!n  ihi!  miirki!t  for  ii  piirliculiir  option 
coniruct  niiicluis  .i  s|H!ciried  price  on  the  OHOfi 
floor." 

Set’  i;xchiing(!  Ruii!  (>.,'j:iC,(ii)(2)  which  defiiuis 
il  stock-option  ordiir  as  "un  ord(!r  to  huy  or  siill  u 
stiit(!d  numher  of  units  of  iin  underlying  slock  or  ii 
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liinctioii  on  the  Excliange  upon  the 
ini])lementation  of  the  Flan.  More 
specifically,  the  Exchange  is  ))roposing 
to  add  language  to  clarify  that:  (a) 

Market  orders  wilt  he  r(;turnefl  during 
limit  up-limit  down  states,  (h)  market- 
on-clo.se  orders  will  not  Im;  ehicted  if  the 
underlying  security  is  in  a  limit  np-limit 
down  .state,'”  (c)  stop  orders  will  tu; 
held  while  the  underlying  security  is  in 
a  limit  np-limit  down  state,  ami  (d) 
stock-o])tion  orders  will  only  execute!  if 
the  calculated  stock  price  is  within  the 
permi.ssihle  hamls.-”  In  addition,  during 
a  limit  np-limit  down  state,  if  a  message 
is  sent  to  replace  a  limit  order  with  a 
market  order,  the  resting  limit  order  will 
h(!  cancel  leef  and  the  rej)laced  market 
order  will  akso  he  cancelled. 

When  a  stock  is  in  a  limit  or  straddle 
state,  while  options  trading  will 
continue,  there  will  not  he  a  reliable 
price  for  a  security  to  .serve  as  a 
benchmark  for  the  ])rice  of  the  ojition. 

In  addition,  without  a  reliable 
underlying  stock  ju  ice,  tluire  is  an 
enhanced  risk  of  errors  and  im])ro|)er 
executions.  With  these  concerns  in 
mind,  the  Exchange  believes  that  adding 
a  level  of  certaintv  for  TFUs  will 
encourage  ])articij)ation  on  the 
lixchange  whilst  the  underlying 
.securities  are  in  limit  u})-limit  down 
states.  Thus,  the  Exchange  believes 
handling  these  certain  orders  in  this 
way  will  l)(!st  jjrotect  the  investor  after 
the  im|)lementation  of  the  Flan  by  not 
allowing  execution  at  unreasonable 
j)rices  due  to  the  shift  in  the  stock 
])rice.s. 

Finally,  the  Exchange  is  jjrojmsing  to 
eliminate  all  market  maker  obligations 
for  o|)tions  in  which  the  underlying 
.security  is  in  a  limit  ujj-limit  down  state 
while  the  underlying  security  in  is  in 
the  limit  state.  Currently.  Exchange 
Rules  8.7.  8.13.  8.1.5A.  8.85.  and  8.93 
imjjose  certain  obligations  on  Market¬ 


s(!i:iirilv  convcMiihli!  iiild  llii!  imddilviiif’  stock  *  *  ' 
coupliul  with  tlio  purchase  or  sale  ol  options 
coiitract(s)  on  the  opposite  side  ol  tin;  market." 

During  rdosin^  rotation,  tlie  l)xclianj;e  will 
conlinne  to  re-evalnale  tin;  stale  ol  niulerlvinf> 
s(!cnrilie.s  lor  wliicli  the  overivins  s(!cnrilies  ha\  (! 
not  yet  hiam  closed.  II  upon  re-evalnalion  the 
nnderlvin"  stxairity  should  exit  a  limit  np-limit 
down  stale,  a  mark(a-on-close  order  may  he 
executed. 

II  the  calculated  price  ol'a  stock-option  order 
is  not  within  the  pcnniissihle  I’rice  hands,  the  slock 
option  ordiM'  will  he  routed  lor  manual  iiandlina. 


Makers.^'  FMMs,^^  LMMs,^”  DFMs.^-' 
and  e-llFMs,-''  re.s])ectively,  including 
obligations  to  jtrovide  continuous 
electronic  (jiiotes.  lJ])on  imjjhinutntation 
of  the  recent  rule  change  to  Marktd- 
Maker's  continuous  (jiioting 
obligations,-”  Rules  8.7.  8.13,  8.1.5A, 


- '  ,Se(!  I'ixchanae  Rule  H.  I .  which  delines  a 
■■Mark(!l-Maker"  as  "an  individual  'I'r.idiii}*  I’la  inil 
liohUn  ora  Tl’ll  or<;ani/.alion  that  is  nigislered  with 
the  Hxchan‘;e  for  the  purpose  of  makina 
transactions  as  a  (hsdis'  specialist  on  the  Rxchanai! 

--.See  Rxchanae  Kuh;  H.Kt.  which  defines  a 
"I’nderriul  Miirkel-Mak(!r"  as  a  specific  .Marked- 
Maker  desianaled  hy  a  'I'radina  l’(M'mil  Holder  to 
ntceivt!  that  ’I'radiii}*  l’(!rmil  Holder's  orders  in  a 
specihe  class. 

.S(H!  Exchange  Kuh;  ft. l.'iA.  which  defines  a 
"head  Marked-Maker"  as  a  Mierked-Miikea'  in  aeeeiel 
slaneling  appeeinleul  hv  the*  Hxeliange!  "in  iin  eijelieen 
clii.ss  leer  whieli  a  DI’M  has  neet  heum  appeiinteui 

.Seat  hxeliange!  Rule;  8. til).  whie:h  eledineis  a 
"De!signate(el  Rrimarv  Marked-Maketr"  as  a  "TPH 
eerganizalieni  Ihiit  is  a|)|)re)ve(el  hy  the;  Rxelnmge!  lee 
funedieen  in  alleie:aleal  seuairities  as  ii  Miirked-Nhekeer 
*  *  *  iinel  is  sidejeie:!  lei  Ihei  eihligiitieins  uneleir  Ridei 
H.H.'i  ***,'• 

.Seal  Rxediiinge;  Rule!  8.02.  whieli  eleefineis  an 
"hleadreinie:  DI’M"  as  <i  "Tl’ll  Organixaliein  that  is 
appreiveeel  hv  thee  Rxediiinge!  tei  reemeiteilv  funediem  in 
alleieaiteeel  eipliein  elassees  iis  a  DI’M  anel  lei  fulfill 
eairtiiin  oliligalions  rea|uireel  of  Dl’Ms  *  *  *  ." 

’I'he  I'ixeliiinge  rea:ently  propeiseel  to.  ameing 
either  things,  ta)  reelui:e  to  0l)'!i>  the!  peircenliige  of 
lime  for  whieli  ii  Markel-Miiker  is  rei|uireel  to 
preiviele  eleadreinie:  C|ueiles  in  em  appeiinteel  ei|ition 
elass  on  a  give!))  traeling  elav  anel  (lij  lei  ineaeiase  to 
the!  lessi!!' eif  (lt)'!!i  or  H)l)'i!i  minus  one  eaill-pul  pair 
the  pere:e!nlage  of  series  in  whieli  hei.iel  Markeil- 
Makeas.  Detsignaleiel  I’rimarv  Markeil-Makeas  anel 
Ideedreinie:  Deisignateiel  I’rimiiry  Meirkel-Makeirs  must 
preiviele!  eamlinuous  e!le!edreinie:  epieile!s  in  lhe!ir 
apiieiinteal  elasse!S.  whieli  |ireipei.se!ei  rede!  cliange!  was 
immealialeelv  eeffeadive!  upein  filing.  .See  .Seeairilies 
Kxiliange  .\ed  Release  Nei.  Ii74ll)  (Inly  11.  2012).  77 
I'R  42041)  duly  17.  2012)  (.SR-(:i50i;-2012-004):  .see 
also  .Seadirilies  Rxeliange  Aid  Releiase  Nei.  07044 
(August  Ki.  2012).  77  I'R  40840  (Augu.sl  17.  2012) 
(.SR-(;H()K-2t)  12-077)  (inmieelialely  effiadive  rule 
chiuige  to  eleliiy  llie  im|ilenientiiliein  elide  eif  the 
preijieiseiel  rule!  eliange!  in  rule!  filing  .SR-CHOK- 
2012-004  iinel  tei  ineliedite!  thill  the  Exeliange!  will 
imneiunce  the!  ni!W  impleiniiintatiein  ehilei  hv 
Reeguliileiry  (aiediliir):  .see  oAso  .Seadn  iliees  iinel 
Exeliange!  Aid  Reeleasi!  No.  08218  (Nove!nilii!r  Kh 
2012).  77  ER  00007  (Noveenilier  20.  2012)  (.SR- 
CB()E-2012-100)  (imme!eliati!ly  effieidive  rule 
iliiinge  III  furlher  elelay  the  impleanenliiliein  elate  of 
the  proposial  rule  eliange  in  rule  filing  .SR-CHOE- 
2012-004  anel  to  ineliidile  that  the  Exeliange  will 
iinnounce  the  new  implemeiil  elate  liv  Reguliilorv 
(aridilar).  In  ailililion.  the  Exiliange  reiienlly  filial 
an  effiadive  rule  proposing  to  exilnile  series  that 
iiiive  ii  lime  to  ex|)iriilion  of  nine  months  or  more 
from  Exiliange  I’referreil  Market  Maker's 
lainliniious  i|uoling  ohligation.  S<‘c  .Seeairilies  anel 
Exiliiinge  Aid  Release  No.  08li<)l  (lanuiiry  18.  201  ii). 
78  ER  .'i.''i48  Oiinuary  2,''j.  20i:i)  (.SR-(:i5()E-201.i- 
008).  Eiiiiillv.  the  I’Niliange  reiaaitly  filial  a  rule 
proposing  to  exiluele  series  that  are  aelileil  ilnring 
Ihelriiiling  elav  from  Exiliange  Market  Maker's 
i:onlinuiius  (pioting  oliligalion.  .See  .Sei:urities  anel 
INiliange  Aid  Release  No.  :{4-08044.  78  ER  12.'i77. 
'rill!  rule  text  in  this  filing  ineludes  the  effeidive 
(hut  not  implemenlial)  eliiinges  to  the  rule  text 
niiiele  liy  rule  filings  .SR-(:BOE-201  2-004  iinel  SR- 
CB(llv-20i:i-008.  'I'he  Exeliange  expiads  to 
implement  the  effiadive  rule  eliiinges  to  i|Uotiiig 
ohligaliims  in  filings  SR-( lit )E-2I)  12-004  anil  .SR- 
(:BOi;-20i;i-008  in  i:onjunidion  with  the  iipproval 


8.8.5.  and  8.93  will  rotjuiro  that  Markot- 
Makor.s  gonorally  maintain  continnou.s 
oloct runic  (juntos  as  follows: 

•  Rulo  8.7((t)(ii)(15)  will  rocjiiiro  th.it 
Markot-Makors  jirovido  continnoiis 
oloctronic  (juntos  whon  (jnoting  in  a 
j)iii'licnlar  class  on  a  givon  trading  dav 
in  ()()%  of  tho  non-adjustod  ojition  .sorios 
of  tho  Markot-Makor’s  ajijiointod  cla.ss 
that  havo  a  timo  to  oxjiiration  of  lo.ss 
than  nino  months; 

•  Rnlo  8.13((1)  will  rorjiiiro  that  FMMs 
Jirovido  continuous  oloctronic  (juntos 
whon  tho  Exchango  is  ojion  for  trading 
in  at  loast  tho  hfssor  of  99%  or  1()()‘5<> 
minus  ono  call-jnit  jiair-^  of  tho  non- 
adjiistod  ojition  .sorios  of  oach  class  for 
which  it  receives  Froforrod  Markot- 
Makor  orders: 

•  Rulo  8.15A(h)(i)  will  ro(juiro  that 
EMMs  Jirovido  continuous  oloctronic 
(juntos  whon  tho  Exchango  is  ojion  for 
trading  in  at  loast  tho  lessor  of  99%  or 
100%  minus  ono  call-jnit  jiair  of  tho 
non-adjustod  ojition  sorios  within  their 
assigned  cla.ssos: 

•  Rulo  8.85(a)(i)  will  r(!(jniro  DFMs  to 
Jirovido  continuous  oloctronic  (juntos 
whon  tho  Exchango  is  ojion  for  trading 
in  at  loast  tho  los.s(!r  of  99%  or  100% 
minus  ono  call-jiut  jiair  of  tho  non- 
a(ijust('(f  ojition  series  of  oach  class 
allocated  to  it;  and 

•  Rulo  8.93  will  nujuiro  o-DFMs  to 
Jirovido  continuous  oloctronic  (juntos 
whon  tho  Exclumgo  is  ojion  for  trading 
in  at  loa.st  tho  los.sor  of  99%  or  lOO'Xi 
minus  ono  call-jiut  jiair  of  tho  non- 
adjustod  ojition  series  of  oach  tillocatod 
cla.ss. 

Exchango  Rules  8.13,  8.1 5B,  and  8.87 
Jirovido  that  FMMs.  EMMs.  and  DFMs. 
and  o-DFMs,  rosjiectivoly,  gonorally  will 
receive  tho  following  jiarticijiation 
ontitlomonts  in  their  assigned  classes 
whon  (juoting  at  tho  lio.st  jirico  if  they 
satisfy  their  obligations  and  other 
conditions  .s(!t  forth  in  tho  rules: 

•  Rulo  8.13(c)  jirovidos  that  a  FMM 
will  receive  a  jiarticijiation  ontitlomont 
of  40%  whon  there  are  two  or  more 
Market-Makers  (juoting  at  tho  host  jirico 
on  tho  Exchango  and  50%  whon  there 
is  only  ono  other  Market-Maker  (juoting 
at  tho  host  Jirico  on  tho  Exchango; 

•  Rulo  8.1513(c)  Jirovidos  that  tin  EMM 
will  receive  a  jiarticijiation  ontitlomont 
of  50%  whon  there  is  ono  Market-Maker 
also  (juoting  at  tho  host  jirico  on  tho 
Exchango.  40%  whon  there  are  two 
Markot-Makors  iilso  (juoting  at  tho  host 
Jirico  on  tho  Exchtmgo,  and  30*/'!>  whon 
there  are  throe  or  more  Markot-Makors 


iitllu!  pri)pe)si!(l  rule!  clninge!  hi  SR-(;B()E-2(n:)- 
Olt). 

-'  A  "call-put  p.iir"  is  iinei  i;all  anel  imi!  pul  that 
i:i)Vi!r  till-  same!  mulorlying  instnimimt  anel  have!  thi! 
.same!  eixpiratiiin  elate!  anel  i!Xi!r(:ise!  prii:i!. 
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also  (|ii()ting  at  the  host  ])nc(!  on  tin; 
Kxchange;  and 

•  Rule  8.H7(1))(2)  |)rovi(les  that  the 
collective  DRM/e-DRM  participation 
entitlement  will  Im;  when  there  is 
one  Mark(!t-Maker  also  (pioting  at  the 
lM!st  price  on  tin;  hixchange.  when 
there  are  two  Market-Makers  also 
(juoting  at  the  hest  price  on  the 
I'ixchange.  and  3()"X>  when  then;  are 
three;  or  more  Market-Makers  also 
(pioting  at  the  heist  jirice  on  the 
Kxchange.-'* 

Once  the  Kxchange  implements  the 
rule  change  relerenceel  above.  Kxchange 
Rule  1.1  (ccc)  will  jiroviele  that  a  Marke;t- 
Make;r  who  is  obligated  by  CiBOK  Rules 
to  |)roviele  continuous  electronic  epiotes 
will  he;  deemed  to  have;  provided 
‘■continuous  electronic  epiotes”  ii  the 
Market-Maker  jirovides  electronic  two- 
sided  epiotes  ior  90%  of  the  time  that 
the  Market-Maker  is  reepiired  to  provide 
electronic  epioteis  in  an  a])])ointe;d  option 
class  on  a  given  trading  day.  The  rule 
will  still  provide  that  if  a  technical 
failure  or  limitation  ol  a  system  of  the; 
lixchange  prevents  the;  Marke;t-Make;r 
from  niiiintaining.  or  from 
connnnnicating  to  the;  Kxchange;.  timelv 
and  accurate;  eleictronic  epioteis  in  ;i 
class,  the;  dnration  of  such  failure;  will 
not  he  considereid  in  deiteirmining 
whe;the;r  the;  Market-Maker  has  .satisfied 
the;  ‘)()‘!^.  epioting  standard  with  resjieict 
to  that  o|)tion  class.  In  addition,  the  rule; 
will  still  provide;  that  the;  Kxchange;  mav 
consider  otheir  exceijitions  to  this 
continuous  eleictronic  epiote  obligation 
haseiel  on  eleimonst rated  le;g;il  or 
reigulatory  reiepiiremeints  or  other 
mitigating  circumstances. 

Beicaiise;  prices  mav  he;  skewed  due  to 
the  undeirlying  seicurity  heiing  in  a  limit 
up-limit  down  state,  the;  Kxchange;  is 
projiosing  to  eilimiiiiite  all  market-maker 
epioting  obligations  in  seiries  of  options 
that  the;  nneie;rlying  senmrity  is  currently 
in  a  limit  iip-limit  down  .state.  Beicaiise; 
of  the  direict  reilationship  he;tw(;en  an 
ojitions  price;  and  the  price;  of  the 
associated  undeirlying  seiciirity,  the; 
Kxchange;  helieveis  eiliminating  all 
Mark(;t-Make;r  obligations  in  conneiction 
with  the;  implemeintation  of  the  Plan  is 
the  most  effeictive;  way  to  ensure  the; 


It  iiiciri!  than  onn  l.MM  is  nnlilhHl  to  a 
paiiicipation  (aililloinonl.  Ilu;  (nitilliMiionl  will  ho 
(listrihulod  ircpiallv  aniono  olioihh!  I.MMs. 

'fho  participalion  ontillointaits  ol  I’MMs. 

I.MMs.  Dl’Ms  and  (sUl’Ms  an;  hasial  on  iho  lunnhor 
ol  contracts  r(Mnainina  ailin'  all  pnhiic  cnsloinor 
ordors  in  Iho  hook  al  Iho  host  prico  on  tho  I'Achanoo 
havo  Ihioii  salisliod.  .Xddilionallv.  a  I’MM.  l.MM. 
DI’M  or  o-DI’M  mav  nol  Ihi  alliKuitod  a  total  ipiantity 
oroatorthan  tho  ipiantity  lor  which  tho  P.MM,  l.MM. 
DP.M  or  o-l)P.M  is  i|uotino  at  tho  host  prico.  .S'oo 
Knios  ».i:i(c)(i)  and  (ii)  (PMMs).  8.1.">l!(h)  and  (c) 
(I.MMs).  and  K.87(l))(l  )(ii)  and  (iii)  (l)PMs  and  o- 
DP.Ms). 


options  markets  will  not  he; 
compromised.  Beciinse;  ti  hid  or  offe;r  of 
an  nndeirlving  .seenritv  may  not  he; 
(ixeicntahle;  due  to  a  limit  or  stiiteldle 
state;,  the;  ability  to  hedge  the;  ])nr(:hase; 
or  Side;  of  <m  option  niiiv  not  he;  possible; 
or,  in  the;  le;ast.  is  at  risk.  Beiciiuse;  of  this 
reiiison,  the  Kxchange  is  iinticipiiting  tluit 
I-Nchange;  Markeit -Makers  will  he  forceid 
to  chiinge;  hehiiviors.  Iti  iiddition,  the; 
l']x(:hange  l)e;lie;ve;s  other  options  markets 
will  he;  implementing  siniiliir  changeis. 

In  ill!  effort  to  ])rote;ct  the;  inveistors  in 
the  ()])ti()ns  market  while  the;  nnderlving 
seicurity  is  in  ii  limit  np-limit  down 
stiite.  the  Kxchiinge  helieiveis  that 
eliminating  epioting  obligations  is  the; 
more;  (;ffe;ctive;  way  for  this  protection. 

The  Kxchange,  however,  is  proposing 
that  .Marke;t-Make;rs  may  still  reiceive 
participation  entitleanents  jinrsnant  to 
the  ])r()])os(;(i  rules  in  all  seiries  in  their 
a.ssigneel  chis.ses  in  which  theiy  are 
epioting.  even  in  series  in  which  they  are; 
not  reiepiireid  to  provide  continuous 
eilectronic  epioteis  under  the;  Kxchange; 
Rules.  Markeit-Makers  alreiaelv  receive 
jiarticipation  eintitleanents  in  .seirieis  the;y 
are;  not  reepiired  to  epiote;.  For  examiile;, 
a  DFM  is  cnrreintly  reiepiireid  to  provide; 
continuous  eileictronic  e]n()te;s  in  at  le;ast 
()()')(i  of  the;  non-aelju.steiel  ojition  serieis  of 
e;ach  imiltiplv  listeiel  option  chiss 
allocated  to  it  and  in  l()()')i>  of  the;  non- 
aeljnsteel  option  series  of  e;ach  singly 
listeief  option  cla.ss  alloc.ateid  to  it  for 
9‘)‘/^>  of  the;  trading  day.  *"  If  the;  DFM 
eleicts  to  epiote  in  lOO'Xi  of  the;  non- 
adjiKsted  se;ri(;s  in  a  multiply  listed 
option  class  allocated  to  it.  it  will 
reiceive;  a  jiarticipation  eintitlement  in  all 
of  tho.se;  serieis  when  epioting  at  the  he;.st 
price,  including  the;  10%  of  the  seiries  in 
which  it  is  not  reiepiired  to  epiote  in. 
Thus,  under  the  proposeal  rule  change, 
the;  markeit  would  continue  to  function 
as  it  eloe;s  now  with  reispeict  to  how 
entitlements  are  allocateid  to  Markeit- 
Makers.  The;  Kxchange;  helieveis  this 
h(;ne;fit  is  ajipropriate,  as  it  incentivizes 
Marke;t-Make;rs  to  epiote  in  as  many 
.se;ries  as  ])o.ssil)le;  in  their  ajipointeid 
classes,  even  those;  serieis  in  which  the; 
underlying  .security  has  entereid  into  <i 
limit  iip-limit  down  .state;.  'I’he;  Kxchange; 
is  cittenijiting  to  heitteir  eincoiirage; 
Markeit-Makers  to  epiote;  though  theiy 
will  not  he;  obligated  to.  If  the;v  do 
choo.se  to  epiote;.  the;  lixchange;  h(;lie;ve;s 
they  should  he;  eintitleiel  to  reiceive  the 
Kntitlement  for  such  einoting  ;is 
a])])r()priate;. 

The  Kxchange  h(;lie;ve;s  the 
comhination  of  these;  modifications  will 
|)r()t(;ct  investors  heicaii.se;  when  an 


.Xs  disi:ussiid  almvii,  this  iibli^aliiin  will  i;li:in>>i! 
upon  impliaiusitatioii  id  a  riaaiid  i'uliM:lian”(;.  .Si-i? 

SlIIJIXl  llOtl!  2(). 


underlying  security  is  in  a  limit  ii]j-limit 
down  .state,  there;  will  not  he;  a  reliable 
price;  for  the;  .seicnrity  to  seirve;  as  a 
benchmark  for  the;  jirice  of  the;  option. 

In  cieldition.  the  width  of  the;  markets 
might  he;  comiiromised  and,  thus,  the; 
epiality  of  eixecution  for  retail  customers. 
At  the;  .same;  time,  the;  Kxchange;  he;lie;ve;s 
the  pro])0.s(;el  rule;  change  will  creiate 
more;  ceirtainty  on  the  options  markets 
(incouraging  more;  inveistors  to 
participate;  despite  the;  changes 
associated  with  the;  Flan. 

2.  .Statntorv  Basis 

The;  Kxchiinge;  helieveis  the  iirojiosed 
rule  change;  is  consi.stent  with  the 
Seicnrities  Kxchange  Act  of  1934  (the 
“Act”)  and  the  rnle;s  and  regulations 
the;r(;im(le;r  a])])lical)l(;  to  the;  Kxchange; 
and,  in  particular,  the;  reiejiiiremeints  of 
.Seiction  9(1))  of  the  Act.”  Specifically, 
the;  Kxchange  believes  the  proposeid  rule 
change  is  consistent  with  the  ,Se;ction 
()(h)(.5)  *-  re;(]nire;me;nts  that  the  rule;s  of 
<111  exchcinge  he;  deisigned  to  prevent 
fniuehileint  and  manipulative  iicts  and 
jiractices,  to  ])rom()te;  just  and  eiepiitahle; 
princijiles  of  trade,  to  foster  coopeiration 
and  coordination  with  peirsons  engaged 
in  reignlating,  cleiiiring.  .seittling, 
(iroceissing  information  with  respeict  to. 
and  facilitating  tnm.sactions  in 
securitieis.  to  remove;  impeidiments  to 
and  j)e;ri(;e:t  the  nuichanism  of  a  freie;  <mel 
opein  m<irke;t  and  a  iiiitioniil  market 
systeim,  <md,  in  geneiral,  to  jirotect 
investors  and  the  public  intereist. 
.Additionally,  the  lixchange  believes  the; 
proposeid  rule  change;  is  consi.stent  with 
the;  .Section  (i(h)(.5)  *’  reepiireiment  that 
the  rules  of  an  exchiinge  not  he;  designed 
to  peirmit  unfair  eli.scrimination  heitween 
customers,  issuers,  brokers,  or  dealers. 

In  particular,  the;  Kxchange;  believes 
the  jiroposed  changiis  will  he  in 
ciccordance  with  the;  Act  as  they  are 
merely  intendeid  to  ensure  the  options 
markeits  will  continue  to  remain  just  and 
(lepiitahle;  with  the;  implementation  of 
the  Fliin  which  is  intendeid  to  reduce  the 
neigative;  iinjiacts  of  a  sudden. 
imantici])ate(l  jirice  movement  in  NM.S 
stocks.  The;  iirojiosed  rule  changes 
would  jiromote  this  intention  in  the; 
e)|)tie)n.s  markets  while;  protecting 
inveistors  ])artici])ating  there;.  In 
addition,  similar  ride;  changeis  will  he; 
adopted  by  other  markeits  in  the;  national 
markeit  systeim  in  a  coordinated  mann(;r 
])romoting  the;  juihlic  interest,  treating 
a  more  orderly  market  will  promote  just 
and  eiepiitahle  |)rinci])le.s  of  trade;  by 
allowing  inve.stors  to  feel  more;  secure  in 
theiir  participation  in  the;  national 


l.S  II..S.C.  781(1)). 

1.')  ii..s.(:.  78r(i))(.'-)). 
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market  system  aft(!r  the  implementation 
of  the  Flan. 

B.  S(Bf-B(;giil(it()ry  Organization's 
Stalcinont  on  Bunion  on  Coinpoiition 

(33()E  does  not  believe  that  the 
])ropose(l  rule  change  will  im])o.se  anv 
burden  on  (:om])(!tition  that  is  not 
nece.ssarv  or  appro])riate  in  furtherance 
of  tin;  ])urpo.ses  of  the  Act.  Si)ecificallv. 
the  Exchange  believes  the  pro])ose(l 
changes  will  not  impose  any  burden  on 
inlramark(4  com])etition  h(!caus(!  it 
ap])lies  to  all  TPlIs  (upially.  The 
Exchange  does  not  hidieve  the  j)roposed 
changes  will  imjjo.se  any  hurdim  on 
intermarket  com])etition  as  the  changes 
are  merely  being  made  to  protect 
investors  with  the  implementation  of 
the  Plan.  In  addition,  the  proposed 
changes  will  provide  certainty  of 
tixxitment  and  execution  of  o])tions 
orders  during  ])eriods  of  extraordinarv 
market  volatility. 

O.  Solf-Bognlatorv  Organization's 
Statoinont  on  Oonnnonts  on  tho 
Proposod  Bnlo  Ohango  Bocoivod  From 
Momhors.  Participants,  or  Others 

rhe  Exchange  neitlun'  solicited  nor 
nux'ived  comments  on  the  proposed 
rule  change. 

III.  Dale  of  Eflectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Within  4.5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  ])eriod  (i) 
as  the  Conuni.ssion  may  designate;  iij)  to 
‘to  days  of  such  date  if  it  finds  such 
longer  period  to  he  appropriate  and 
jjuhlishes  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  con.s(;nts,  the  (Commission 
will: 

(A)  By  order  approve;  e)r  elisappre)ve; 
sue;h  jjroposeel  rule;  e:hange;.  or 

(B)  Institute  pre)e:e;e;elings  te)  ele;te;rmine; 
whe;ther  the  projKjseel  rule;  e;hange; 
she)ulel  he  eli.sap])re)ve;el. 

IV.  .Solicitation  of  Comments 

Interesteel  perseens  are;  inviteel  te) 
submit  writte;n  elata,  vie;ws.  anel 
arguments  e:e)ne:e;rning  the  fe)re;ge)ing, 
ine:lueling  whether  the;  i)re)])e).se;el  rule; 
e:hange;  is  e;e)nsiste;nt  with  the;  Ae;t. 
(Ceemments  may  he;  suhmitteel  by  any  e)f 
the;  folle)wing  methe)els: 

Fleet  ionic  Oonnnents 

•  l)se;  the;  CCeemmissieni's  Internet 
e:e)mme;nt  Ibrm  (http://\v\\'w.sec.gov/ 
rnles/sro.shtml)-,  e)r 

•  Senel  an  email  te)  rnle- 
connnents@sec.gov.  Ple;ase;  inchule;  File 
Ne).  SR-CCB()E-201 3-030  e)n  the;  suhjee:! 
line. 


Paper  Oonnnents 

•  Senel  peiper  e:e)mme;nts  in  triplie;ate; 
te)  Elizabeth  M.  Murphy,  Se;e;re;tarv, 
Se;e:nritie;s  emel  Exe:hange;  (Ce)nnnissie)n. 
100  F  .Stre;e;t  NE..  Wa.shington,  D(C 
20540-1000. 

All  .snl)missie)ns  she)idel  re;fe;r  te)  File;  Ne). 
.SR-(CB()E-201 3-030.  Phis  file;  numher 
she)nlel  he;  ine:hiele;el  e)n  the;  sul)je;e:t  line; 
if  eniciil  is  useel.  Te)  he;l])  the 
(Ce)nnni,ssie)n  pre)e;e;s.s  anel  re;vie;w  ve)ur 
e:e)mme;nt.s  meere;  e;ffie:ie;ntly.  ple;ase;  use 
e)nly  eene  metheeel.  The;  (Ce)mmis,sie)n  will 
pe)st  all  e:e)mments  e)n  the  (Ceemmission’s 
lnte;rne;t  \Ve;l)  site  (littp://i\’\\’\v.sec.gov/ 
rnles/sro.shtinl).  (Ce)pie;.s  e)f  the 
submission,  all  .sul)se;eiuent 
amenehnents,  all  written  .statements 
with  re;.spe;e:t  te)  the;  pre)pe).seel  rule 
e:hange  that  iire  fileel  with  the; 
Ceemmissie)!!,  anel  all  written 
e;e)mmunie;atie)n.s  relating  to  the 
pre)pe)seel  rule;  e;hange;  l)e;twe;en  the 
Ce)mmissie)n  anel  any  perse)n,  e)the;r  than 
the)se  that  may  he;  withhelel  freem  the 
puhlie:  in  ae;e;e)relane;e;  with  the; 
pre)visie)ns  of  5  IJ..S.CC.  552,  will  he; 
available  fe)r  Web  site;  vie;wing  anel 
printing  in  the;  (Ceemmissieen’s  Puhlie: 
Re;fe;re;ne:e;  Reeeem,  100  F  Slre;e;t  NE., 
Washingte)!!,  D(C  20540,  e)n  e)ffie;ial 
l)usine;.ss  elays  l)e;twe;e;n  the;  he)urs  e)f 
10:00  ci.m.  ;mel  3:00  p.m.  (Ce)pie;.s  e)f  sue;h 
filing  idse)  will  he;  available  lor 
in.si)e;e:tie)n  anel  e:e)i)ying  iit  the  prine:ipal 
e)ffie;e;  e)f  the;  l’Cxe:hange;.  All  e;e)mme;nls 
re;e:e;ive;el  will  he;  pee.steel  witheeut  e;hange;; 
the;  (Ce)mmissie)n  ele)e;.s  ne)t  eelit  perseenal 
ielentifving  infe)rmatie)n  freem 
suhmissieens.  Ye)n  sheeulet  submit  e)nly 
inie)rmatie)n  that  ye)u  wish  te)  make 
available  puhlie:lv.  All  .sul)mi.ssie)ns 
.she)ulel  refer  to  File  Ne).  SR-(CBOE- 
2013-030  anel  .she)ulel  he;  suhmitteel  e)n 
e)r  hetbre;  Mare:h  20,  2013. 

l''e)r  the;  (Ceainnissie))).  l)y  tlie;  Divisie)!)  e)f 
'I'raeliiig  anel  Marke;ts.  ])ursuant  to  el(;l(;gate;el 
authority.*'* 

Ke;vin  M.  ()’Ne;ill. 

Deinilv  Secrelarv. 

I  IK  Uoc.  2()i:)-e).'j««4  I'iliid  fi:4.S  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  8227] 

Waiver  of  Restriction  on  Assistance  to 
the  Central  Government  of  Somalia 

Pursiumt  te)  Se;e:tie)n  7031(h)(3)  e)f  the; 
De;i)artmenl  e)f  .State,  luereign 
()j)e;ratie)n.s,  iinel  Relate;el  Preegrams 
Ap])re)priatie)ns  Ae:t,  2012  (Div.  I,  Piih.  L. 
112-74)  (“the  Ae:t”).  anel  De;partnu;nt  of 


17  C;KK2(H).:i0-:i(a)(l2). 


.State;  De;le;gatie)n  of  Authe)ritv  Numt)e;r 
24.5-1,  1  he;re;hy  ele;te;rmine;  that  it  is 
im])e)rti)nt  to  the;  natieenal  inte;re;st  e)f  the 
llnite;ei  .States  te)  waive;  the;  re;epiire;me;nts 
e)f  .Se;e:tie)n  7031(t))(l)  eefthe;  Ae:t  with 
re;spe;e:t  te)  .Se)malia,  anel  1  he;re;l)y  waive; 
this  rest rie:t ion. 

This  eleterminatie)!)  anel  the 
ae:e;e)mi)anving  Me;me)nmehnn  e)f 
)u.stifie;atie)n  slnill  he;  re;pe)rte;el  te)  the 
(Ce)ngre;ss,  anel  the  ele;te;rminatie)n  shall 
he;  pnhli.she;el  in  the  Fede;ral  Register. 

Dale;el:  Man;h  20.  2012. 

Thomas  R.  Niclf;s, 

Deputy  Seeivlury  for  .Munugeinent  and 
Besniirces. 

This  ele)e:nme;nt  was  re;e:eive;el  hv  the 
Offie:e  of  the;  Imeleral  Re;gi.ster  e)n  Mare;h 
8.  2013. 

|t'K  Uoc.  2en:{-e).‘)Hl‘)  Filod  K:4.'i  am) 

BILLING  CODE  4710-26-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits 

Ne)tii:e;  e)f  A])plie;alions  tbr  (Ce;rtifie:ale;.s 
e)f  Puhlie:  (Ce)nve;nie;ne:e;  anel  Ne;e:e;ssitv 
anel  Feireign  Air  (Carrie;r  Permits  File;el 
llnele;r  .Siihpart  B  (tbrmerlv  .Suhpart  Q) 
eluring  the  \Ve;ek  Fueling  Mare:h  2.  2013. 
The;  Ibllowing  Ai)|)lie:atie)ns  Ibr 
(Ce;rtifie:ate;.s  e)f  Puhlie:  (Ce)nvenie;ne:e;  anel 
Ne;e:e;ssity  anel  Feereign  Air  (Carrie;r 
Permits  we;re;  fileel  unele;r  .Sul)])art  B 
(formerly  .Suhpart  Q)  e)f  the;  De;j)artme;nt 
e)f  Tran.s])e)rtatie)n’.s  Proe:e;elural 
Re;gulatie)ns  (.See;  14  CCFR  301.201  et 
se;ei.).  'flu;  elue;  elate  tbr  Answers. 
CCe)nfe)rming  Applieiations,  or  Me)tie)ns  te) 
Me)elify  .Se:oi)e;  are;  set  feerth  below  for 
e;ae;h  api)lie:alie)n.  Fe)lle)wing  the;  Answer 
pe;rie)el  DOT  may  proe:e.s.s  the;  applie:atie)n 
by  expeeliteel  pre)e:e;elures.  Sue:h 
])re)e:e;eture;s  ineiy  e:onsi.st  of  the  aele)ptie)n 
e)f  ii  .she)w-e;au.se;  orete;!',  a  tentative;  e)reler, 
e)r  in  appreepriate  e:a,se;.s  a  fined  e)rele;r 
withe)ut  further  j)re)e;e;e;elings. 

Docket  Minnher:  D03'-O.ST-l  0t)‘)- 
000 3. 

Date  Filed:  Fe;t)rnarv  20,  2013. 

Due  Date  for  Answers.  Oonfornung 
Applications,  or  Motion  To  Modify 
Scope:  MiU'ch  10,  2013. 

Description:  A])])lie:alie)n  e)f  Uniteel 
P;ire:e;l  .Servie:e;  (Ce).  (“UP.S”)  re;eine;sting 
re;ne;wal  e)f  its  e:e;rtiiie;:ite;  e)f  puhlie: 
e:e)nveiuene:e;  anel  ne;e:e;.ssity  fe)r  Reeute; 

500,  whie:h  iiuthe)rize;s  UP.S  te)  engage;  in 
fe)re;ign  eiir  tran.spe)rtatie)n  e)f  pre)pe;rty 
anel  mail  e)ver  the  folle)wing  U.S.- 
Me;xie:e)  e:ity-pair  route  .segments:  Austin, 
Te;xa,s-Me)nterre;y:  Houste)!!,  Te;xa.s- 
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Mexico  (aty;  Louisville,  Kentucky- 
(iucuialajara:  Louisville.  Kcaitucky- 
MexicoCily:  Louisville.  Keutuckv- 
Mouternjy:  San  Antonio,  Texa.s— 
('•uadalajara:  and  .San  Antonio.  Texa.s- 
MontcM'niy. 

|{arliiirii  |.  Ilaii'sleii. 

Aclini’  Pr(><i,r(im  M(in<i^<n\  Dackal  Operations. 
Federal  l{(^‘’isl<n-  Uaison. 

|1K  !)(«:.  2()t:{-(l,'>KH(l  I'ilfd  a-Kt-CC  H:4.1  iiin| 

BILLING  CODE  4910-9X-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  Advisory  Committee 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  Meeting.  Pursuant  to 
.section  10(A)  (2)  of  the  Federal 
Advisory  Oonnnittee  Act  (Pnh.  L.  02- 
403:  .8  II..S.C.  A|)|).  2).  notice;  is  h(;rehv 
given  of  a  meeting  of  the  FAA  Research, 
Fngineering  and  Diivelopment  (R.EttD) 
Advisory  (amnnittee. 

A'fune;  Rescan  h.  Fngineering  & 
Deveilopment  Advisorv  (iommitte'e. 

Tima  imci  Data:  April  24 — 8:30  a.m.  to 
4:00  p.m. 

Phica:  Federal  Aviation 
Admini.stration.  800  lnd(;|)endence 
Avenue  .S\V. — Round  Room  (10th 
Floor),  Washington.  DC]  20.801. 

Piirposa:  Tha  imieting  agenda  will 
include  niceiving  from  the  (a)mmittee 
guidanci;  for  FAA's  research  and 
development  investments  in  the  an;as  of 
air  traffic  .s(;rvices.  airjjorts,  aircraft 
safety,  hnman  factors  and  environment 
and  em;rgy.  Attendance  is  open  to  the 
inter(;sted  jinhlic  hut  .seating  is  limited. 
P(;r.sons  wishing  to  attend  the  meeting 
or  obtain  information  shonld  contact 
(doria  Dunderman  at  (202)  207-8037  or 
}’l()ria.(hin(iann(in@f(i(i.‘>()v.  M(;mher.s  of 
the  ])nl)lic  may  present  a  written 
statiiment  to  the  (Committee;  at  anv  tiim;. 

Issiuid  ill  Washington.  DC  on  Ntarch  8, 
2013. 

(^atlieriiii;  A.  liigelow, 

Manafier.  IF-stuircIi  and  Development 
.Manaf’enumt  Division. 

|I  K  Doc.  2in;i-0.")<l0K  l•■il<!(l  H:4.5  iiinl 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA  2013-0002-N-5] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Inideral  Railroad 
Administration  (FRA),  DOf. 

ACTION:  Notice  and  Reipie.st  for 
Comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1U‘).8.  this 
notice  announces  that  the;  Information 
C^ollection  Recpiest  (l(d<)  abstracted 
below  has  been  forwarded  to  tin;  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  lOR  describes 
the  nature;  of  tin;  information  (  ollection 
and  their  expected  burden.  The  Federal 
Register  notice  with  a  (iO-day  comm(;nt 
])eriod  .soliciting  comments  on  the 
following  collection  of  information  was 
pul)li.sh(;d  on  Diicemher  31. 2012. 

DATES:  (.’omments  must  he  .suhmitt(;d  on 
or  l)(;fore  April  1.8,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roh(;rt  Brogan,  Offici;  of  .Salety, 

Planning  and  livaluation  Division.  RR.S- 
21.  l*’(;deral  Railroad  Administration. 
1200  N(;w  |(;rs(;y  Ave.  .Sl'k,  Mail  Stop  17. 
Washington.  Dd  20.800  (telephone:  (202) 
403-0202).  or  Ms.  Kimherlv  'fooiK;. 
Office;  eif  Infennnitiem  Te;e:hne)logy.  RAD- 
20.  Fe;ele;rcd  Reiilreiiiel  Aelministration, 
1200  Ne;w  Je;r,se;y  Ave;.  SF.,  Meiil  .Steip  3.8. 
Washington,  DO  20.800  (telepheme:  (202) 
403-0132).  (The;.se;  te;le;phe)ne;  numl)e;r.s 
are  neit  te)ll-ire;e;.) 

SUPPLEMENTARY  INFORMATION:  rhe 
Pa]n;rwe)rk  Ri;elue;tie)n  Ae;t  eif  100.8 
(PRA),  Public  Law  104-13,  Se;e:tie)n  2, 
100  .Stat.  103  (100.8)  (e:oelifieel  as  reviseel 
at  44  IJ.S.C.  3.801-3.820),  anel  its 
imjilementing  re;gulatie)n.s,  .8  OFR  part 
1320,  re;epure;  Fe;ele;ral  age;ncie;s  tei  issue; 
twei  notie:e;.s  s{;eking  public  e  ennment  on 
infeirmatiem  colle;e:tie)n  iictivities  hefeire; 
OMB  may  eijipreive  jiajierweirk  p;ie:kage;s. 
44  IJ..S.C.'  3.800,  3.807:  .8  OFR  1320.8, 
1320.8(el)(l),  1320.12.  On  De:e;e;mhe;r  31. 
2012.  FRA  puhli.she;el  ;i  (iO-eleiy  ne)tie:e;  in 
the  Federal  Register  .se)lie:iting  e:e)nnne;nt 
em  the;  lOR  lor  whie:h  the;  age;ne:y  was 
se;e;king  OMB  ap|)re)Viil.  77  FR  77181. 
FRA  re;e:e;ive;el  no  e:e)mme;nt.s  in  re;.spe)n.se; 
te)  this  ne)tie;e;. 

Be;iore;  OMB  ele;e;iele;s  whe;lhe;r  tei 
iipjneive;  a  pre)])e)se;ei  e:e)lle;e;tie)n  eif 
infeirmatiem.  it  must  jireiviele;  30  elavs  feir 
puhlie:  e:omme;nt.  44  II.,S.(;.  3.807(hj;  .8 
(;FR  1 320.1 2(el).  Feeleind  hiw  reepiireis 
OMB  to  ;i]i]ireive;  eir  eli.sa]ipreive; 
]i<ipe;rweirk  |i;ie:kages  he;twe:e;n  30  anel  00 
elavs  after  the;  30  elay  notie:e;  is 


puhlisheiel.  44  ll.S.tL  3.807  (li)-(e:):  8  C3’'R 
1 320.1 2(el):  saa  also  00  FR  44078,  44083. 
Aug.  20.  1‘I0.8.  OMB  lie;lie;\'e;s  thiit  the;  30 
elay  notii:e;  infeirms  the  re;gulate;el 
e:eimmunitv  lei  file;  re;le;vimt  e:eimme;nt.s 
iinel  iifforels  the;  iige;ne:y  iiele;e]u;ite;  time;  tei 
eligeist  puhlie:  e:eimnu;nts  hefeire;  it 
re;neie;r.s  ii  ele;e:isiein.  00  FR  44083.  Aug. 

20.  10‘).8.  The;re;(eire;.  re;siieinele;nt.s  sheiulel 
submit  their  re;,s|ie;e;tive  e;eimme;nts  tei 
OMB  within  30  eliiys  eif  pulilie:atiein  to 
heist  ensure;  luiving  the;ir  full  e;ffe;e:t.  .8 
OFR  1320.12(c):  saa  also  00  f’R  44083. 
Aug.  20.  100.8. 

The;  summary  lieileiw  ele;.se:rihe;.s  the; 
nature;  eif  the;  infeirmatiem  e:olle;e:tion 
re;epie;st  (lOR)  anel  the;  e;xpe;e;teel  hurelen. 
iinel  is  being  sulimitteiel  for  e:le;arane:e  by 
OMB  as  reiejuired  by  the;  PRA. 

Title:  Flectremic  be;vie:e;  Distrae;tiem 
(FDD)  Survev. 

OMB  Control  Numhar:  2130-NFW. 

Type  of  Bacjiiast:  Re;gular  eippreival  eif 
ii  new  e:eille;e:tiem  of  infeirmatiem. 

Affactad  Buhlic:  Railreiael  Fmplove;e;s. 

Abstract:  Operating  railreiael 
e;e]ui]iment  while;  being  eli.striie:te;el  lev  the; 
use;  eif  ele;e:tremie:  de;vie:e;.s  (e.g..  plumes, 
giune;  e:emsoles,  persomil  e;ompute;rs, 
e;te:.)  is  knenvn  tei  he;  a  fiicteir  in  some 
ae:e:iele;nts  anel  su.spe;e;te;el  eif  lie;ing  the; 
e:au,se;  eif  manv  othe;rs  in  the;  riiilreiael 
inelustrv.  It  is  alsei  kneiwn  tluit  .sue:h  use; 
is  eliingeirenis.  iis  e;vielene:e;ei  hv  .seve;r<d 
high  ]ireifile;  iie:e:ielents  in  the;  niilreiiiel 
inelustrv.  iinel  by  re;.se;iire;h  em  elistrae:liem 
in  either  tnmspeirtiitiem  moeles. 
Oeinsexjuentlv.  the;  De;partme;nt  of 
Triinspeirtatiem  (DOT)  iinel  the;  l<’e;ele;ral 
Riiilreiiiel  Aehninistratiem  (FRA)  have;  a 
ke;en  inte;re;st  in  elevising  e;ounte;r 
me;a.sure;s  tei  re;elue:e;  the;  inc;iele;ne:e;  eif 
e;le;e:tremic  ele;vie;e;  elistrae;tiem  (FDD)  in 
the  railreiael  inelu.stry.  In  oreler  tei  elevise 
effee:tive  e:ountermeasure;s.  FRA  he;lie;ve;.s 
a  surveiy  eif  se;lee:t  rail  einjileivees  woulel 
he;  e;xtreme;ly  henefie.iiil.  Therefeire;,  F’RA 
projieises  tei  sample  railreiael  em]ileiye;e;s 
spre;ael  across  the;  jeilis  of  c:onelucteirs. 
engim;ers,  signalmen.  miiintenane:e;  of 
wav,  e:ar  repair  pi;rsonne;l.  mae;hinist.s, 
anel  su]ie;rvi.seir.s.  The;  agene:y’s  intereist  is 
shiireel  by  rail  labor  anel  management 
re;pre;.se;ntative;s,  whei  are  stremgly 
suii]ieirting  this  survey  and  e:eieiperating 
in  its  aehninistratiem.  All  inveilveiel 
re;alize;  that  e;ffe;e:tive;  e:emnte;r  nu;asure;.s 
tei  FDD  must  he  lia.se;el  em  ii  trustworthy 
unelerstiineling  eif  the;  feilleiwing:  (1)  Wlui 
is  e;ngage;el  in  FDD,  (2)  uneler  what 
e:ire:umstime:e;.s  they  u.se;  the.se;  ele;vie:e;.s, 

(3)  which  ele;vie:e;.s  are;  ii.seel,  (4)  re;asems 
for  u.se,  iiiiel  (.8)  freiepieneiy  eif  u.se;  feir  e;iie;h 
kinel  eif  elevie:e;.  Fffe;e:tive;  interventiems 
e:anneit  he;  elesigned.  imjile;me;nle;el,  eir 
e;viiluate;d  witheiut  ae:e:uriite;  infeirmatiem 
em  these;  topie:s.  The;  jiropeLseel  surveiy  is 
eleisigneel  to  ]iroviele;  this  infeirmatiem, 
first  as  ii  hii.seline;,  anel,  in  four 
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siil)S(K]ii(Mit  years,  as  a  wav  oi  tracking 
and  evaluating  change.  For  reasons  of 
(iffectivciiiess  and  efficiency,  the  survey 
will  l)e  conducted  primarily  via  the 
\V(!l),  augmenUul  as  needed  with  email 
connnunicalions. 

I-'orni  Niinihaiis):  FRA  F  0180.1.58 
Aniuuil  Estinnitad  Buidan  Hours: 

1.245  hours. 

Addrossoo:  .Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  RiJgidatory  Affairs. 
Office  of  Management  and  hudget,  725 
.S(!vente(!nth  .Street,  NW..  Washington, 
tic,  2()5()8,  Attention:  FRA  Desk  Officer. 
Oomments  may  al.so  he  sent 
electronically  via  email  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  at  the  following  address: 
oir(isid)nussions@oiuh.ooi).gov 
(Minnwiits  (iro  invilod  on  the 
following:  Whether  the  j)ro])o.sed 
collection  of  information  is  necessary 
for  the  jji'oper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility:  the  accnracv  of  the 
i)(!])artment's  estimate  of  the  hnrden  of 
the  ])roi)osed  information  collection; 
ways  to  enhance  the  (juality.  utility,  and 
clarity  of  the  iidbrmation  to  he 
collected:  and  ways  to  minimize;  the 
hiirden  of  the  collection  of  information 
on  r(;.spondent.s,  including  the  n.se  of 
automated  collection  techniepies  or 
oth(;r  forms  of  informatie)n  technology. 

A  comment  to  OMIJ  is  h(;st  assured  of 
having  its  full  effect  if  OMlt  receives  it 
within  80  days  of  puhlication  of  this 
notice  in  the  Federal  Register. 

AullHJiity:  44  II..S.(;.  :t.501-:t.52(). 

tssued  in  Washington.  DC  on  Mardi  8. 

201  :t . 

Michael  Logiie. 

Associdle  Administmlar  for  Adniinislrotion. 
Federal  Railroad  Adiuiinslndion. 

|FK  Doc.  20i:i-().")8;!.")  Filwl  anil 

BILLING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Safety  Advisory  2013-02;  Low-Speed, 
Wheel-Climb  Derailments  of  Passenger 
Equipment  With  “Stiff”  Suspension 
Systems 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION;  Notice;  of  .Safety  Advisory. 

SUMMARY:  FRA  is  issuing  .Safetv 
Advisory  2018-02  to  alert  railroads  and 
other  industry  memhers  about  low- 
sp(;ed,  wheel-climh  derailments  of 
certain  ])a.s.senger  equii)ment  designs 


having  “.stifF’  sns|)ension  sv.stems. 
d’he.se  derailments  have  occurr(;d  wlu;n 
such  {;(jnipment  was  negotiating  trai;k 
with  a  high  degree  of  curvature  and 
crossleve;!  variations  (commonly 
referred  to  as  "track  warp”)  that  were 
still  within  the  limits  .si;l  forth  in  FRA’s 
Track  .Safety  .Standards.  The  findings 
from  the  d(;raihnent  inve.stigations 
condnct(;d  hy  FRA  and  the  res|)(;ctive 
railroads  highlight  the  n(;ed  to  ensure; 
that  ]);i.s.senge;r  e;einij)me;nt  snspensieni 
sy.steans  are;  suitahle  leer  meire;- 
elemaneling  tr<ie:k  e:e)nelitie)n.s  fe)miel  in 
le)W-spe;e;el  e)pe;rating  envireaimeaits.  Te) 
avoiel  similar  le)w-si)e;e;el,  whe;el-e:limh 
eleraihnents.  this  ne)tie:e  re;e:e)mme;nels 
that  railreeaels  anel  other  inelnstry 
memhers  e;valnate  the;  trae:kwe)rthine;.ss 
e)fe;ertain  ])ass(;nge;r  e;e|ni])ment  te) 
eletermine  whethe;r  the  suspension 
systems  me;et  trne;k-e;e]nalizatie)n 
inelnstry  stanelarels,  i)re;ve;nt  wheel 
e:limh,  anel  e:e)ntre)l  statie:  wlu;el-le)ael 
elistrihntion  nneler  the  e;e)nelitions  anel 
within  the  limits  ele;.se:rihe;el  in  the 
ne)tie:e:  anel  take;  appre)priate;  {ie:tie)n  to 
aelelress  the  elerailment  te;nelene:y.  if  any, 
e)f  the;  eviilnateel  e;e|nipment.  In  e)rele;r  te) 
minimize  the;  risk  of  sn.spe;nsie)n  spring 
tailiire.  this  ne)tie:e;  iikse)  re;e:e)mme;nel.s 
thiit  railreeaels  anel  e)the;r  inelnstry 
me;ml)e;rs  a.s.se;s.sing  the;  latigne;  life  e)f 
.sn.sj)e;nsie)n  sjerings  emel  the;ir 
e:e)rre;spe)neling  mainle;nane:e;  intervals 
use;  a  faligiie;-e;valuatie)n  leeael  eapnil  te) 
the;  e;eiuipme;nt’.s  fnll-e:a])ae:ity  le)<ieling 
e;e)nelitie)ns. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mie.helle  Mnhlanger,  Deputy  Re;gie)nal 
Aelministrate)!',  Re;gie)n  1.  ()ffie:e;  e)f 
Railroael  .Safe;ty.  FRA,  55  Bre)cielway 
.Stre;e;t.  (iamhrielge,  MA  02142,  telephone; 
(017)  404-2080;  (iary  Fairbanks.  .Staff 
Dire;e:te)r.  Meetive  Pe)wer  anel  Eejuipment 
Division.  Office  e)f  R.iilreeael  Safe;ty.  FRA, 
1200  New  )i;rse;y  Avenue  SE., 
Washington,  DC  20500,  telei)hone  (202) 
408-0822;  e)r  Anna  Nassif  Winkle,  Trial 
Atte)rne;y.  Office  of  Chief  Ce)unsel,  FRA. 
1200  New  )e;rse;y  Avenue  SE., 
Wiishlngton,  DC  20500,  te;lephe)ne;  (202) 
408-(il00. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  re;s])e)nse;  te)  ine:re;ase;el  pe;rfe)rmane:e; 
e)hje;e:tive;s.  .sne;h  as  higher  e)pe;rating 
.spe;e;els  anel  ine;re;iise;el  pa.s.se;nge;r 
e;apae:ity.  ])asse;nge;r  e;eiuii)me;nt 
siispe;n.sie)n  sv.ste;m.s  are;  he;e:e)ming 
stiffe;r  '  anel  me)re;  se)i)histie:ate;el,  anel 
may  he;  appre)ae;hing  ek;sign  limits.  In 
many  e:ase;.s,  e;ngine;e;ring  tnielee)ffs  are; 
maele  te)  me;e;t  ])erfe)rmane;e;  e)hje;e:live;s 

'  .Sus|)i!nsion  svslonis  Ihiil  iillow  lower 
siis|)(!nsion  (l(!ri(!e:lioi)  lurllu!  sitnie  loiiel  (c.!,’..  duo 
to  the;  use;  eel  loss  lloxiblo  spriugs). 


anel  satisfy  s])e;e:ifie:  system  e:e)n.sfraints 
(e.g.,  e;le;arane:es  tor  e;xisting  tunnels  e)r 
e)the;r  infrastructure;).  An  example;  is 
e;ejnipme;nt  using  ne)n-line;ar  ve;rtie:al 
springs,  whie:h  pre)viele  veiriahle;  .stiffne;.ss 
as  the;  ve;hie:le  leiiiel  ine:re;ase;.s  fre)m  AWO 
(i.e.,  e;mpty  ve;hie:le;  re;;iely  te)  run)  te) 

AW8  (/.e,*.,  vehie:le;  with  fnll-se;;ite;el  emel 
fnll-.stanele;e;  le)ael).  .Sne;h  traele;e)ffs  have; 
re;snlle;el  in  e:e;rtain  newer  elesigns  e)f 
e;eiui])me;nt  l)e;ing  e)pe;rate;el  e)ve;r  me)re;- 
elemaneling  track  ge;e)metrv  e:e)nelitie)n.s 
with  leiwer  margins  e)f  safety,  from  a 
elerailment  pe;rsi)e;e:tive;.  than  oleler 
eeiiiipmeait  ele;.sign.s.  The  static  weight 
elistrihntion  anel  marginal  wlu;e;l-le)ael 
eeiualizatie)!)  that  are;  charae:teristie:  e)f 
sue:!)  .suspe;n.sion  systean  elesigns  e;an 
leael  to  wheel  unle)aeling.  This  is  e)f 
partieailar  ce)ne;e;rn  he;e;au.se  FRA  has 
elete;rir.ine;el  that  the  e;e)mt)ination  of 
high,  lateral  e:urving  fore:e;s  anel  whe;el 
unloading  is  a  maje)r  e:ontrihnfing  fae;te)r 
te)  le)w-spe;e;el.-  whe;e;l-e:limh  ele;railment 
teneleaicy.  .Similar  whe;e;l-e:liml) 
eleraihnents  are  ne)t  as  likely  te)  e)e:cur  at 
highe;r  .spe;e;els  e)n  higher  e:la.s.se;.s  e)f  trae:k 
l)e;e;anse;  trae;k  curvature;  is  ge;ne;rally  less 
shar])  anel  the  .safety  limits  e)n  trae:k- 
warp  variatieais  e)n  sue:h  trae:k  are;  meere; 
.stringent.  See  Title;  40  Ce)ele;  e)f  Fe;ele;ral 
Re;gnlatie)n.s  ((if’R)  218.08  ;mel  218.881. 

Althe)ugh  the  eleniilments  pre)mi)ling 
issuance;  e)f  this  .safe;ty  aelviseerv  all 
e)e;e:nrre;el  e)n  (ilass  1  trae:k  at  spe;e;els  e)f 
15  mph  e)r  le;.ss.  anel  eliel  ne)l  re;.sult  in  anv 
injuries,  the  e;e)nse;eine;nce;.s  e:e)ulel  h.ive 
he;e;n  nuie:h  we)rse;.  Fe)r  e;xample;.  e)ne;  e)f 
the;  eleraihnents  resnlteel  in  the;  eleniileel 
train  fe)iding  the  aeljae;e;nt  trae;k  e)n 
whie:h  a  Natieenal  Railroael  Passenger 
Ce)rpe)ratie)n  (Amtrak)  Ae;ela  Express 
train  was  traveling,  llael  the 
e:ire:um.sfances  l)e;en  elifferent,  a 
signifie-.ant  e:e)llisie)n  e:e)uld  have 
e)e:e;nrreel.  Thus,  the;  re;e:e)mmenelatie)n.s  in 
this  ne)tie;e;  are;  impe)rtant  ne)t  onlv  in 
])reve)nting  low-s])t;e;el.  wlu;e;l-e;limh 
elerailme;nts  themse;lve;.s  hut  in 
pre;ve;nting  what  may  he;  more  .serie)us 
e:e)n.se;ejne;ne:e;.s  e)f  sne:h  elerailnuaits. 

Althe)ugh  Fe;ele;ral  re;gulatie)ns  re;e]uire; 
.suspe;nsie)n  systems  e)n  Tie;r  11  * 
])a.s.se;nger  e;eiuii)m(;nt  te)  re;ase)nahly 
preve;nt  wheel  e.limh  :mel  whe;e;l 
nnle)ading  nneler  all  loaeling  e;e)nelitie)ns 
anel  at  all  trae:k  speeels  (.see^  288.427). 
there;  is  ne)  e;eiuivide;nt  re;einire;me;nt  leer 
Tier  1  pas.se;nge;r  e;eiui])me;nt  (see 

-  l■'ill(;oll  nii)li  or  l(;ss.  Tlio  niuNiniuin  iillowiilili; 
oporaliiig  spo(;d  for  piiss(;ng(;r  Iruiiis  oil  (Muss  1 
truck,  us  (iofinod  undor  4a  Cl-K  2i:e.a.  is  l.S  iiiph. 

All  roloroiicos  iu  this  iiolico  to  u  soclion  or  olhor 
prox  ision  of  u  rogulution  uro  lo  u  soclion.  purl,  or 
othor  provision  in  4il  (;M<. 

‘Tior  11  pussongor  oipiipinonl  ojiorutos  ul  spoods 
oxcooding  12.^  nipli  but  not  oxcooding  15()  inph. 
wliorous  Tior  I  pussongor  oipiipinonl  o|)(;rulos  ul 
spoods  not  oxcooding  12.u  mph.  See  t?2:eK..'i. 
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S  288.227).  Further,  while  tlie  Mau:h  18. 
2018,  final  rule  on  vehicle/track, 
interaction  (VTI)  safety  standards  will 
jH'omole  the  safe  interaction  of  all  rail 
vehicles  with  the  track  ov(!r  which  they 
oj)erat«;  uiuhir  a  variety  of  conditions, 
the  rule  focuses  on  high-sp(!ed  and  high 
cant  deficiency  opc^rations.  and  does  not 
addres.s — in  particular — the  prevention 
of  the  ty])e  ol  low-speinl.  wheel-climh 
dciiailinent  that  is  the  focus  of  this 
notice. 

lluring  the  (hn  elopment  of  th(i  VTI 
ride  and  as  a  result  of  working  with  a 
ninnher  of  railroads  to  investigate 
several  low-speed,  wheel-cliinh 
derailments  at  that  time.  FRA 
recognized  the  need  to  address  such 
derailments  more  comprehensively. 
Specifically.  FRA  was  concerned  that 
there  needed  to  he  greater  compatibility 
between  certain  designs  of  pas.senger 
eijuipment  (/.e..  those  having  “stiff” 
suspension  systems)  and  the  lower  track 
classes  over  which  they  operatiul.  as 
such  eipiipment  was  experiencing 
derailments  while  negotiating  track  with 
a  high  degree  of  curvature  and  with 
track  warps  that  were  still  within  the 
limits  .set  forth  in  FRA’s  Track  .Safetv 
.Standards.  The  Railroad  .Safetv 
Advisorv  (Committee  (R.SACl)  task  force 
that  was  assigned  to  assist  FRA  in 
developing  the  YTl  rule  was  initiallv 
ta.sked  to  consider  addre.ssing  the  issiu; 
in  that  rulimiaking.  However,  the  task 
forci!.  with  the  concurrence  of  the  full 
R.SAH.  recommended  that  the  issue  be 
addressed  by  an  industrv  standard  on 
truck  eipialization,  rather  than  in  the 
V  ri  rule.  To  that  end.  the  American 
Public  Transjiortation  Association 
(APTA)  issued  a  .standard  on  truck 
eiiualization.-’  However,  the  APTA 
standard  applies  to  passenger 
eipiipment  suspension  systems  loaded 
in  the  A\Y()  condition  only,  as  wheel 
load  eipialization  was  traditionally  .seen 
as  an  i.ssue  princijially  affecting  emptv 
cars.  Although  APTA  members  recently 
voted  to  re-o))en  the  standard  to 
incorporate  further  lessons  learned  from 
recent  derailment  investigations.  FRA 
recognizes  that  it  will  take  some  time  to 
do  .so.  This  notice  of  safety  advisorv  is 
intended  to  more  fully  addre.ss  the  i.ssue 
in  the  meantime. 

Discussion  of  Specific 
licconiniendutions 

The  first  recommendation  is  that 
railroads  and  other  industry  members 
conduct  a  trackworthiness  evaluation  of 
certain  pas.senger  equijiment  to 
determine  whether  susjiension  systems 


^  StH’  AP'I'A  .S.S-M-l)  14-111).  .St;iiulanl  Ibr  Wlioi!! 
Load  L(|uali/.atioii  ol  Passongor  Railroad  Rolling 
.Stock  (2007). 


meet  truc.k-eipialization  industry 
standards,  ])revent  wheel  climb,  and 
control  static  wheel-load  distribution 
under  certain  conditions  and  within 
certain  limits.  Because  the 
manufacturing  |)roce.ss  inherently 
results  in  small  variances  in  .some  of  the 
vehicle’s  comjionents,  vehicle  designs 
neces.sarily  include  a  nominal  value  for 
certain  components,  as  well  as 
tolerances  for  those  components.  The 
designs  al.so  specify  tolerances  for 
maintenance  limits  to  account  for  in- 
service  wear  and  degradation  of 
com])onents.  Thus,  a  trackworthiness 
evaluation  of  a  vehicle  type's 
jierformance  should  al.so  take  into 
account  the  full  range  of  component 
tolerances  (e.g.,  spring  heights)  and 
maintenance  limits  (e.g.,  wheel  wear). 
Railroads  and  industry  members  should 
be  aware  that  vehicles  may  or  may  not 
exhibit  derailment  tendencies  over  the 
range  of  new  vehicle  conijionent 
tolerances.  .Similarly,  vehicles  with  in- 
.service  wear  that  are  still  operating 
within  all  maintenance  tolerances  mav 
or  may  not  exhibit  derailment 
tendencies.  Therefore,  it  is  imjiortant  to 
consider  all  combinations  of  com|)onent 
and  maintenance  tolerances  in 
evaluating  trackworthiness. 

Although  conducting  such  an 
evaluation  at  the  design  stage  for  new 
e(pu|)ment  is  both  desirable  and  feasible 
from  a  practical  sland|)oint,  FR.'X 
recognizes  that  it  would  be  ipiite 
burdensome  to  conduct  such  an 
evaluation  for  all  existing  equipment. 
Therefore,  FRA  has  focu.sed  the 
recommendations  regarding  existing 
equijmient  in  this  notice  to  situations 
that  are  easier  to  addre.ss  or  where  the 
equipment  is  at  greatest  risk  for 
experiencing  similar  derailments. 
Hon.sequently,  FRA  is  limiting  the 
formal  recommendations  in  this  notice 
to  existing  equi])ment  tliat  (1)  Is 
undergoing  a  redesign  of  its  susjiension 
sy.stem  that  will  likelv  affect  the  low- 
speed  trackworthiness  performance  of 
the  vehicle;  (2)  is  being  placed  in 
service  over  a  new  route  that  the 
railroad  knows  to  have  more  demanding 
track  geometry  conditions;  or  (8)  has 
exjierienced  one  or  more  low-speed, 
wheel-climb  derailments  that  mav  have 
involved  a  combination  of  wheel 
unloading  and  track  warp  of  8  inc.hes  or 
less  as  a  contributing  factor. 

In  addition,  if  the  results  of  a 
trackworthiness  evaluation  indicate  that 
the  equiiiment’s  |)erformance  does  not 
meet  one  or  more  of  the  conditions 
described.  FRA  is  recommending 
different  levels  of  action  dejiending  on 
whether  the  equijiment  is  new  (or 
redesigned)  or  existing.  For  new 
eipiipment  or  equipment  undergoing  a 


redesign  of  its  suspension  system  that 
will  likely  affect  the  low-sjieed 
trackworthiness  ])erformance  of  the 
vehicle,  f’RA  recommends  that  the 
siisjiension  system  be  redesigned  to 
perform  according  to  the  conditions 
described.  For  existing  eipiipment.  FRA 
is  recommending  that  a])pro|)riate 
action  be  taken  to  mitigate  the 
derailment  tendency.  This  would 
include  redesigning  the  equipment  or 
taking  other  approjiriate  action,  such  as 
ensuring  that  the  track  over  which  the 
eipiijiment  is  o|)erating  is  maintained  to 
.standards  ap])ro])riate  for  the  sjiecific 
eipiipment  type,  or  placing  operational 
restrictions  on  the  equipment,  or  both. 
FRA  believes  that  this  approach  makes 
the  recommendations  more  effective 
and  focused. 

FRA  notes  in  jiarticular  that  the 
reason  for  including  in  these 
recommendations  existing  equipment 
that  is  being  placed  in  service  over  a 
new  route  that  the  railroad  knows  to 
have  more  demanding  track  geometrv 
conditions  is  because  the  equi])ment 
may  be  subjected  to  different  track 
conditions  (e.g.,  a  route  with  higher- 
degree-of-curvature  track  or  a  route  with 
track  that  is  maintained  to  lower 
standards)  and  interact  differentlv  with 
the  track,  potentially  leading  to  similar 
wheel-climb  derailments.  In  addition, 
FRA  believes  that  some  railroads  may 
not  he  aware  that  the  equipment  they 
are  operating  is  inone  to  such 
derailments  because  they  are  already 
taking  some  action  that  mitigates  the 
derailment  tendency  of  the  equipment. 
For  exaiiqile.  a  railroad  may  have 
decided,  for  unrelated  reasons,  to 
maintain  the  track  over  which  the 
eipiijiment  travels  to  higher,  (8ass  2 
standards,  even  though  the  track  is 
formally  designated  as  (dass  1.  If  the 
railroad  were  to  stoji  maintaining  this 
track  to  (]lass  2  .standards  without  taking 
any  other  action  to  mitigate  the  risk 
(e.g..  by  jiutting  ojierational  re.strictions 
on  the  equi|nnent),  it  is  jiossible  that  the 
eipiijiment  would  hegin  exhihiting 
similar  derailment  tendency. 

Recognizing  that  certain  newer 
siisjiension  system  designs  may  result  in 
equalization  jierformance  in  the  AVY8 
loading  condition  that  makes  the 
eqiiijiment  more  jirone  to  derailment 
than  when  it  is  in  the  A\Y()  loading 
condition,  FRA  believes  it  is  imjiortant 
to  evaluate  the  equalization  of 
susjiension  systems  in  the  A\Y8  loading 
condition  as  well.  Accordingly.  FRA 
recommends  that  railroads  and  other 
industry  members  ensure  that  such 
evaluation  is  coiiducted  using  the  A\Y8 
loading  condition  for  all  new  jia.ssenger 
eqiiijiment  and  for  the  three  categories 
of  existing  eqiiijiment  identified  in  this 
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notice.  This  will  hel])  ensure  that  the 
sus|)en.sion  system  will  h(!  able  to 
prevent  wheel  unloading  when  the 
iHluipment  is  loaded  to  capacity. 

Although  asse.ssment  ol  wheel-load 
(Kinalization  is  iin])oitant  in  j)reventing 
the  wheel  unloading  and  wlu;el  cliinh 
indicated  in  the  snl)j(!ct  derailments. 

I'RA  has  determined  that  the  t(;sts  and 
analyses  typically  n.sed  Tor  evaluating 
wheel-climl)  and  wheel-unloading 
tendency  could  he  enhanced  hy 
including  a  curving-])(;rformance 
assessment  with  track-warp  variations  at 
the  (dass  1  limits  '’  for  a  broad  spectrum 
of  wavelengths.  For  examjjle.  in 
reviewing  the  information  available  for 
eight  recent  low-speed.  wh(!(;l-climh 
derailments  “  involving  nudti-hivel 
vehicles.^  it  was  discovered  that  three  of 
the  vehicles  derailed  at  or  near  track 
warps  of  a  broad  spectrum  of 
wavelengths  (/.e..  a  8-inch  track  warp  in 
02  feet,  a  1.73-inch  trac;k  war])  in  80 
feet,  and  a  2-inch  track  warp  in  10  feet). 
Although  track  geometry  data  was  not 
recorded  for  all  eight  incidents,  based 
on  the  com])nter  modeling  conducted  by 
the  e(]ui|)ment  manufacturer  during  the 
derailment  investigations  to  assess  the 
ca))al)ililies  of  the  subject  vehicle  type, 
it  is  likely  that  the  five  other  vehicles 
derailed  under  similar  circumstances. 
Thus.  k'RA  is  recommending  that  all 
new.  and  the  three  categories  of 
existing,  jiassenger  ecjuipment  identified 
in  this  notice  he  evaluated  to  determine 
whether  the  suspension  systems  prevent 
wheel  climb  while  negotiating,  at  a 
minimum,  a  12-degree  curve  with  a 
coefficient  of  friction  ((X)F) 
representative  of  dry  track  conditions 
0.3)  and  8-inch  track  warp 
variations  with  the  following 
wavelengths;  10.  20.  40.  and  02  feet. 

FRA  also  recommends  that,  under  both 
the  AVVO  and  AVV8  loading  conditions, 
the  ratio  of  lateral  force  to  vertical  force 
(“L/V  ratio”)  on  any  wheel  not  exceed, 
for  a  duration  of  more  than  3  feet,  the 
ratio  given  by  Nadal’s  limit  with  a  COF 
of  0.3  (/.e.,  the  FRA  single-wheel  L/V 
ratio  criterion  in  ^  21 8.888). 

In  addition.  FRA  notes  that  sensitivity 
studies  conducted  by  the  ecjui])ment 
manufacturer  and  FRA  using  com])uter 
modeling  indicate  that  an  uneven 
wheel-load  distribution  has  a  significant 


|)i(!S(:nl)in"  liinils  lor  llio 
(liH(M(!iu:(!  ill  cro.sslovol  liolwoon  :iiiv  two  points 
(inoiisiirod  iilon>'  llio  rails  ol  tho  track)  loss  Ilian  i\2 
loot  apart,  t•'or  MtA  (Hass  1  track,  tho  dilldronco  in 
crosslovol  may  not  ho  inoro  than  it  inchos. 

'■Nolhin<>  in  this  saldty  ach  isory  is  intondod  to 
))laco  rosponsiliililv  lor  Ihoso  incidonis  on  tho  acts 
or  oini.ssions  of  anv  poi  son  or  out  it  v. 


influence  on  the  margin  of  safety  again.st 
derailment,  'fhat  is.  i);is.senger 
e(iui))ment  with  <i  wheel  having  a  static 
load  uj)  to  1()-percent  below  the 
nominal  load  can  tolerate  significantlv 
less  track  warj)  even  when  the 
e(|ui])ment  meets  the  Al’TA  etimdization 
sttmdard.  rherttfore.  FRA  is 
recommending  that  all  new  ])!issenger 
etjuipment  and  the  thrtie  categories  of 
existing  passenger  etiuipment  identified 
in  this  notice  ht;  evaluated  to  determine 
whether  the  suspension  systems  control 
static  wheel-load  distribution  whctn  the 
(;(]ui])ment  is  statiomirv  on  perfectly 
level  track  such  that  the  lightest  wheel 
load  deviates  hy  no  more  than  3  percent 
from  the  nomintil  wheel  load. 

Furthermore,  while  the  suhject 
derailments  were  j)nmarily  related  to 
trackworthine.ss  i.ssues.  in  .sevctral  other 
recent  low-speed  derailments.  FRA  has 
determined  that  broken  j)rimarv  .sj)rings 
were  a  contributing  factor.  Although  it 
ap])ears  that  high  coil-to-coil  contact 
stresses  within  the  end  coils  witre  a 
large  contributing  factor  to  tlu;  broken 
suspension  springs  in  these  derailments. 
FRA  is  also  aware  that  s])ring  tailures 
are  likely  to  occur  when  the  fatigue  life 
of  .sus])ension  springs  and  their 
corresj)onding  imiintenance  interv.ils 
are  iniuletjuatelv  determined. 

Additionallv.  FRA  muhtrstands  that 
softer  s])ring.s.  which  may  he  selected  to 
jirovide  better  whettl-loiid  (uiualization 
(and  corr(!si)ondinglv  decrttase  the 
likelihood  of  the  suhject  low-s])eed 
deniilments).  may  he  more  ])rone  to 
fiiilure  and  consecpiently  may  need 
inort!  fretiiutnt  maintenance  than  the 
stiller  s])rings.  In  order  to  ensure  that 
si)rings  are  capable  of  with.standing  both 
the  static  and  dynamic  loads  impo.sed  in 
service  under  all  ])assenger  loading 
conditions  from  empty  (AVVO)  to  full 
capacity  (AVV8).  FRA  is  recommending 
that  the  fatigue  life  of  suspension 
springs  and  their  corresponding 
maintenance  intervals  he  determined 
using  a  fatigue-evaluation  load  etjual  to 
the  full-capacity  loading  conditions.  As 
is  the  case  with  the  other 
recommendations  in  this  notice.  FRA 
has  limited  the  applicability  of  this 
recommendation,  namely  hv  a])])lving  it 
to  all  new  ])assenger  ec|ui])ment 
designed  with  su.s])ension  springs,  and 
existing  ptissenger  (Hiuipimtnt  with  such 
s])rings  when  the  springs  iire 
redesigned. 

FRA  believes  tluit  addressing  the 
cihove  interrelated  issues  through  the 
recommended  metisures  will  reduce  the 
risk  of  wheel-climb  derailments  over 
more-demanding  track  geometry 
conditions  found  in  low-speed 
operating  environments.  In  addition. 
FRA  anticipates  that  implementation  of 


the  recommendations  through  redesign 
will  ])romote  interoj)erahility  of 
j)cis.senger  e(iuij)ment  throughout  the 
IJ..S  rail  network  :md  help  avoid  the 
need  for  (tcjuipimait-specific  track 
geometry  limits  or  o])erational 
restrictions,  or  both. 

lincoimimndad  Action:  In  light  of  the 
observed  i)a.ssenger  etiuipment  design 
trends  and  recent  incidents.  FRA 
recommends  that  railroads  and  other 
industry  members  take  the  following 
actions: 

1.  E\aluate  the  trackworthiness  of  the 
following  e(|nij)ment  types  intended  for 
use  in  the  United  Stattts: 

•  All  new  passenger  ec|ui|)ment  types. 

•  Any  existing  pa.ssenger  (ujuipment 
type  that  is  undergoing  a  redesign  of  its 
.susi)ension  system  that  will  likely  affect 
the  low-s])eed  trackworthine.ss 
j)erformance  of  the  vehicle. 

•  Any  existing  pa.ssenger  (!(juij)ment 
type  that  is  being  j)lciced  in  .service  over 
a  new  route  that  the  railroad  knows  to 
have  more-demanding  track  geometry 
conditions  (e.g..  curvature,  warp.  etc.). 

•  Any  existing  pas.senger  etjuipment 
type  that  has  experienced  one  or  more 
low-speed,  wheel-climl)  derailments 
that  may  have  had  a  combination  of 
wheel  unloiiding  and  ticick  warp  of  8 
inches  or  less  as  a  contributing  factor. 

Such  (tvaluation  should  tiike  into 
account  the  full  range  of  component 
tolerances  and  maintenance  limits,  and 
deterniine  whether — 

a.  Sus])en.sion  .systems  meet  the  AFTA 
truck  (Hjualiziition  stiindard.  AFTA  SS- 
M-()14-()().  Standard  for  Wheel  Load 
E(]uali/.ation  of  Fa.ssenger  Railroad 
Rolling  Stock  (2007).  under  both  the 
AWO  and  AVY8  loading  conditions. 

1).  Suspension  .systems  j)revent  wheel 
climb  while  negotiating,  at  a  minimum, 
a  12-degree  curve  with  a  (X)F 
rei)resentative  of  dry  track  conditions 
[i.c..  0.3)  and  8-inch  track  warp 
variations  with  the  following 
wavelengths;  10.  20.  40.  and  02  feet. 
Under  both  the  AWi)  and  A\V8  loading 
conditions,  the  L/V  ratio  on  any  wheel 
should  not  exceed,  for  a  duration  of 
more  than  3  feet,  the  ratio  given  hy 
Nadal’s  limit  with  a  (X)F  of  0.3  (i.c.,  the 
k'RA  single-wheel  L/\^  nitio  criterion  in 
§218.888). 

c.  Sus])ension  systems  control  static 
wheel-loiid  di.strihution  when  the 
e(]ni])ment  is  .stationary  on  j)erf(!ctly 
htvei  track  such  that  the  lightest  wheel 
locid  deviates  by  no  more  than  3  |)ercent 
from  the  nominal  wheel  load. 

2.  If  the  results  of  the  trackworthiness 
evaluation  conducted  in  accordance 
with  recommendation  1  of  this  notice 
indicate  that  the  ])a.s.senger  e(|ui])ment 
does  not  meet  one  or  more  of  the 
conditions  specified  in  that 


^1  ho.sd  imilli-lcviil  vcliicld.s  wiini  phicotl  in 
sdi  vici!  liiiUviuin  2()()(i  .iiicl  20(18.  and  worn  fliisif’iiiid 
to  |)i(ivi(l(i  .slalild  (iiKiration  al  spniuls  up  Ui  I2.'>  inpli 
and  iiKHil  ctoaranci!  ro(|niii!ini;nts. 
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recoinniondation.  or  if  a  railroad 
otlierwise  has  knowledge  that  the 
e(|iii])inent  does  not  meet  one  or  inon; 
ol  th(!se  conditions,  take  appropriate 
action  to  address  the  (Kpiipinent's 
(hnailment  tendency  as  lollows: 

a.  For  new  (!(|nipinent  or  ecpiipimiiit 
undergoing  a  nuhisign  ol  its  snspcmsion 
system  that  will  likely  attect  the  low- 
sp(!ed  trackworthiiKiss  jjmidrmance  ol 
the  vehicle,  as  applicable,  nulesign  llu; 
suspension  system  so  that  it  meets 
truck-e(]nali/.ation  industry  standards, 
prevents  wheel  cliinh.  and  controls 
.static  wheel-load  distrihution  under  tlu; 
conditions  and  within  the  limits 
specified  in  rei:ommendation  1  of  this 
notice. 

1).  For  existing  equipment  that  is  being 
placed  in  service  over  a  new  route  that 
the  railroad  knows  to  have  more- 
demanding  track  geometry  conditions, 
or  that  has  experienced  om;  or  more 
low-sp(!ed,  wheel-climh  derailments,  as 
descrihiul  in  this  notic(!.  nulesign  the 
sn.s|)(!nsion  system  as  de.scrihed  in 
recommendation  2a  of  this  notice;,  or 
take  oth(;r  appro])riat(;  action  to  mitigate 
the  d(;raihnent  tendency,  such  as  by 
ensuring  that  the;  track  over  which  the 
e;(iuipim;nt  is  o|)(;rating  is  maintain(;d  to 
standards  a|)i)ropriate  for  the;  sp(;cific 
(;(pupm(;nt  type;.  e)r  by  ])lae:ing 
e)pe;ratie)nal  re;strie:lie)ns  e)n  the; 
e;epiipm(;nt.  eer  both. 

8.  F’e)rall  new  ])asse;nge;r  e;eiiupme;nt 
type;s  ele;signe;el  with  suspe;nsion  s|)rings. 
anel  fe)r  e;xi.sting  pas.se;nge;r  e;epnpme;nt 
type;s  with  sne;h  springs  when  the; 
springs  are;  re;ele;signe;el.  ensure;  that  the 
fatigue;  life;  e)f  the;  sjjrings  anel  their 
e:e)rre;s])e)neling  mainte;nane:e;  inte;rvals 
are;  ele;te;rmine;el  using  the;  A\V8  le)aeling 
e:e)nelitie)n. 

FRA  e;ne:ourage;.s  railreiaels  anel  e)the;r 
inehistry  me;mhe;rs  te)  take  ae;tie)ns  that 
are;  e:e)nsiste;nt  with  the;  |)re;e:e;eling 
re;e:e)mme;nelatie)ns  anel  te;  take;  e)the;r 
ae:tie)ns  te)  help  eaisnre;  the;  safe;ty  e)f  the; 
Nation's  r<iilre)aels.  their  e;mj)le)ye;e;s.  anel 
the;  geaieral  ])nl)lie;.  FRA  mav  me)elifv  this 
.Safe;ty  Aeiviseny  2013-02,  i.ssne; 
aelelitie)nal  safe;tv  aelvise)rie;s,  e)r  take; 
e)the;r  a|)pre)])riate;  aelienis  it  ele;e;ms 
ne;e;e;.ssary  te)  e;nsnre;  the;  highe;st  le;ve;l  e)f 
.safe;ty  e)n  the;  Natieen's  railre)iiels. 
inedneling  pursuing  eether  e:e)rre;e;tive; 
me;asnre;.s  nneler  its  rail  safe;tv  anthe)ritv. 

Issiu;(l  in  Washington.  DCi.  on  Mareli  11. 
2()i:{. 

K()l)i;i'l  (i.  l.aiil)y, 

Ih'piitv  Assoridir  Adiiiinislnitor  for 

and  La^islativa  Operations. 

Il'R  One.  2(n;t-e)(ie)00  Filiul  8:45  iim| 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Information  Collection 
Renewal;  Comment  Request; 
Disclosure  and  Reporting  of  CRA- 
Related  Agreements 

agency:  ()ffie:e;  e)f  the;  (:om])trolle;r  e)f  the; 
(airre;ne:y.  T re;asiiry. 

ACTION:  Ne)lie:e;  anel  re;e|ne;sl  fe)r  e:e)mnu;nt. 

SUMMARY:  The;  ()ffie:e;  e)f  the;  (;omptre)lle;r 
of  the;  Cnrre;ne:y  {(KXi),  as  part  e)f  its 
e:e)ntimung  e;ffe)rl  te)  re;ehie:e;  pape;rwe)rk 
anel  re;spe)nele;nt  hnrelcn,  inviteis  the; 
ge;ne;ral  i)ul)lie:  anel  e)lhe;r  Fe;ele;ial 
age;ncie;s  te)  take;  this  e)])])e)rtnnity  te) 
e;e)nnne;nt  e)n  a  e:e)ntinuing  infe)rmatie)n 
e:e)lle;e:tie)n,  as  re;e|nire;el  by  the;  Pape;rwe)rk 
Re;ehie;tie)n  Ae:t  e)f  lOO.'i  (FRA).  An  age;ne:y 
may  not  e:e)nelue;t  e)r  spe)n.se)r.  anel  a 
re;s])e)nele;nt  is  ne)t  ri;epnre;el  te)  re;sponel 
te).  an  infe)rmatie)n  e:e)lle;e:tie)n  nnle;.ss  it 
elisplays  a  e:nrre;ntly  valiel  OMB  e:e)ntre)l 
nnmhe;r.  The;  (XXl  is  .se)lie:iting  e:e)mme;nt 
e;e)ne:e;rning  its  infe)rmatie)n  e;e)lle;e:tie)n 
title;el.  “ni.se:le)sure;  .mel  Re;pe)rting  e)f 
(1RA-Re;late;el  Agre;e;me;nts.” 

DATES:  (;e)mme;nts  must  he;  r(;e:e;ive;el  hv 
May  13.  2013. 

ADDRESSES:  Be;e:<inse;  ])a])e;r  mail  in  the; 
Washingte)!!.  Dd  are;a  anel  at  the;  (XXl  is 
siil)je;e;t  te)  ele;lav,  e:e)mme;nte;rs  are; 
e;ne:e)nrage;el  te)  snhmit  e:e)mme;nts  hv 
e;mail  if  ])e)ssil)le;.  (X)mme;nts  may  he; 
se;nt  lee:  Le;gislalive;  anel  Re;gnl;itory 
Ae:livitie;s  13ivisie)n,  Offie:e;  e)f  the; 
(X)mi)tre)lle;r  e)f  the;  (;nrre;ne:y.  Atte;ntie)n; 
!.'■). 57-0210.  400  7th  Stre;e;t  SVV..  Suite; 
3F-218,  Mail  Stoj)  OVV-11.  Washingteen. 
1X1  20210.  In  aelelitie)!!.  e:e)mme;nts  mav 
he;  se;nt  by  fax  to  (.571)  405-4320  e)r  by 
e;le;e:tre)nie:  mall  te) 

rons.common ts@oi:(:. tivas.gov.  Yon  may 
pe;rse)nally  inspe;e:t  anel  |)he)te)e:o|)v 
e;e)mme;nts  at  the;  (XTl,  400  7th  Stre;e:t 
.SVV..  Washingte)!!.  IXi  20210.  Fe)r 
se;e;urity  re;a.se)ns,  the;  (XXl  re;e]nire;.s  th.it 
visitors  make;  an  ap])e)intme;nt  te)  ins))e;e:t 
e;e)mme;nts.  Ye)u  m:iv  eh)  se)  hv  e:alling 
(202)  040-0700.  ll])e)n  iirriviil.  visite)rs 
will  he;  re;eiuire;el  te)  j)re;.se;nt  valiel 
ge)ve;rnme;nt-issne;el  pheele)  iele;nlifie:<itie)n 
cinel  te)  snhmit  te)  .se;e;nrity  .se;re;e;ning  in 
e)rele;r  te)  ins])e;e:t  ;mel  ])he)le)e:e)])v 
e;e)mnie;nts. 

All  ce)mme;nts  re;e:e;ive;el,  inedneling 
altae;hme;nts  anel  e)the;r  sn])])e)rling 
mate;ri;ils.  are;  p.irt  e)f  the;  pnhlie;  re;e:e)rel 
iinel  snt)je;e;t  te)  pnhlie:  eli.se:le)snre;.  De)  ne)t 
e;ne;le).se;  any  inie)rmatie)n  in  ye)ur 
e:e)mme;nl  e)r  sn])pe)rting  mate;ri:ils  that 
ye)u  ce)nsiele;r  e:e)nfiele;ntial  e)r 
inap|)re)])riate;  fe)r  |)ul)lie:  elise:le)snre;. 


FOR  FURTHER  INFORMATION  CONTACT:  Ye)n 
e:an  re;eiue;st  aelelitieenal  inlbrmalie)!!  e)r  a 
e:e)py  e)f  the;  e:e)lle;e:tie)n  fre)m  Je)hnny 
Viie;la  e)r  Mary  11.  (;e)ttlie;h,  (XXI 
(ile;!irane;e;  Offie:e;rs,  (202)  040-5400. 
he;gislative;  <mel  Re;gnl<ite)rv  Ae:tivilie;s 
Divisie)!!.  ()fiie;e;  e)f  the;  (;e)mptre)lle;r  e)f 
the;  (;nrre;ne:y,  \Viishingte)n.  IXi  20210. 
SUPPLEMENTARY  INFORMATION:  lJnele;r  the; 
BRA  (44  II.S.C.  3501-3520),  Fe;ele;ral 
iige;ne:ie;s  must  eihtain  ii|)proval  freim  the; 
{)ffie;e;  e)f  Manage;me;nt  anel  Buelge;t 
(OMB)  fe)r  e;ae:h  e:e)lle;e:tie)n  e)f 
inlbrmation  the;y  e;e)nelue:t  e)r  s])e)nse)r. 
‘■Oe)lli;e:tie)n  e)f  inlbrmatie)!!”  is  ele;fine;el 
in  44  lj..S.O.  3502(3)  anel  5  OFR 
1320.3(e:)  te)  ine;hiele;  age;ne:y  re!qne;sts  e)r 
re!einire;me;nts  thiit  me;mhi;r.s  e)f  the;  pnhlie: 
submit  re;])e)rts.  ke;e;])  re;e:e)rels.  e)r  ])re)viele; 
intbrmatie)!!  te)  a  thirel  i)arty.  .Se;e:tie)n 
3500(e:)(2)(A)  e)f  the;  BRA  (44  II.S.C. 
3500(e;)(2)(A))  re;e|uire;s  Fe;ele;ral  age;ne:ie;s 
te)  pre)viele;  a  00-elay  ne)tie:e;  in  the; 

Fe;de;ral  Re;giste;r  e:e)ne:e;rning  e;ae:h 
l)re)pe).se;el  e:e)lle;e:tie)n  e)f  intbrmatie)!!, 
i!!e:h!eli!!g  e;ae:h  pre)])e)se!el  e;xte;!!sio!!  e)f  a!! 
e;xisti!!g  e:e)lle;e:tie)!!  e)f  i!!fe)r!!!atie)!!, 
he!fe)re!  snl)n!itli!ig  the;  e:e)lle!e:tie)!!  te)  OMB 
Ibr  appre)Viil.  Te)  e:e)!!!j)ly  with  this 
re!e|nire;!!!e;!!t.  the;  OCC  is  publishing 
ne)lie:e;  e)f  the;  ])re)pe)se;el  e:e)lle;e:tie)n  e)f 
i!!fe)rn!atie)!!  se;t  ibrth  in  this  eloe:i!!!!e;!!t. 

The;  (XXI  is  ])re)pe)si!!g  te)  e;xte;!!el. 
withe)nt  e:hi!!!ge;,  OMB  ;!])pre)v;il  e)f  the; 
fe)lle)wi!!g  i!!fe)r!!!atie)!!  e:e)lle;e:tie)!!: 

Titlo:  13ise:le)snre;  ;n!el  Re;])e)rti!!g  e)f 
CRA-Re;li!le;el  Agre;e;!!ie;!!ts  (12  CFR  Biirts 
35  anel  133). 

OMB  Control  No.:  1557-0210. 

/3e;.s'f.ri/)//o!7;  This  sul)!!iissie)!!  e:e)ve;rs 
an  e;xi.sti!!g  re;gnhitie)n  anel  i!!ve)lve;s  ne) 
e:ha!!ge;  te)  the;  re;gulatie)!!  e)r  the; 
i!!fe)r!!!atie)!!  e:e)lle;e:tie)!!  re;einire;!!!e;!!ts. 

The;  OCC  re;e)ne;sts  e)!!ly  that  OMB  e;xte;!!el 
its  a])])re)val  of  the;  i!!for!!!atie)!! 
e:e)lle;e:tie)!i. 

Natieenal  l)a!!ks.  Fe;de;ral  savings 
asse)e:iatie)!!s  anel  the;ir  affiliate;s 
(i!!stitutie)!!s)  e)e:e:asie)!!allv  e;!!te;r  lute) 
agre;e;!ne;!!ts  with  !!e)nge)ve;r!!!!!e;!!tal 
e;!!litie;s  e)r  ])e;rse)!!s  (NCEBs)  through 
the;ir  Ce)!i!!!!i!!!ity  Re;i!!ve;st!!!e;!!t  Ae:t 
(CRA)  re;spe)!!sihilitie;s.  Se;e:tie)!!  48  e)f  the; 
Fe!ele;ral  De;|)e)sit  l!!sura!!e:e;  Ae:t  (FIX  Ae:t) 
re;e]nire;.s  elise:le)siire;  of  e:e;rtai!!  e)f  the;se; 
agre;e;!!!e;!!ts.  aeeel  i!!!])e)se;.s  re;i)e)rti!!g 
re;einiri;!!!e;!!ts  e)!!  i!!stitntie)!!s  anel  e)the;r 
i!!sure;el  ele;])e)site)ry  institntieens  (IDls). 
lhe;ir  affilii!te;s,  iueel  N(iEBs.  12  11..S.C. 
1831y.  As  !!!:n!elate;el  by  the;  FDl  Ae:t,  the; 
(XX],  the;  Fe;ele;ral  De;])e)sit  l!!si!ra!!e;e; 
Ce)rj)e)ratie)!!,  aeiel  the;  Fe;ele;nil  Re;se;rve; 
Beearel  issne;el  re;gnhitie)!!S  te)  i!!!ple;!!!e;!!t 
the;se;  eli.se:le)snre;  a!!el  re;])e)rti!!g 
re;e|uire;!!!e;!!ts.  The;  re;pe)rli!!g  pre)visie)!!s 
e)f  the;se;  ri;gnlatie)!!s  e:e)!!stitute; 
e:e)lle;e:tie)!!s  e)f  i!!fe)r!!!atie)!i  unele;!'  the; 
BRA.  The;  re;gnlatie)!!s  i.ssue;d  by  the;  OCC 
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and  llu!  tbrincr  Office  of  Thrift 
Supervision  are  codified  at  12  CFR  35 
and  133:  the  c:ollections  of  iiiforination 
contained  in  that  regulation  an;  known 
as  “CRA  Sunshine.” 

Section  48  of  the  FDI  Act  aj)])lies  to 
written  agreements  that:  (1)  An;  made;  in 
lulfilhnent  ofthefiRA,  (2)  involve  funds 
or  other  r(!Sources  of  an  IDl  or  affiliate 
with  an  aggregate  value  of  more  than 
.SI ().()()()  in  a  year,  or  loans  with  an 
aggregate  i)rincipal  valm;  of  mon;  than 
S5(),()()()  in  a  year,  and  (3)  are  entenjd 
into  hv  an  IDI  or  affiliate  of  an  IDI  and 
an  N(iFF.  12  II.S.O.  1831y(e). 

The  parties  to  a  covered  agreement 
must  make  the  agreement  available  to 
the  ])uhlic  and  the  ap])ro])riate  agency. 
The  ])arties  also  must  file  a  report 
annually  with  the  approjiriate  agency 
c;oncerning  the  disbursement.  recei])t, 
and  use  of  funds  or  other  resources 
under  the  agreement.  The  collections  of 
information  in  (iRA  .Sunshine 
implement  these  statutorily  mandated 
disclo.sure  and  reporting  retinirements. 
The  j)arti(;.s  to  the  agreciinent  may 
recpiest  confidential  treatimait  of 
])roprietary  and  confidential 
information  in  an  agreement  or  annual 
report.  12  CFR  35.8:  12  D.S.C.  1831v(a)- 

(c). 

The  information  collections  are  found 
in  12  CFR  35.4(1)):  35.()(h)-(d):  35.7(h) 
and  (0:  133.4(h):  1 33.()(l))-(d):  and 
133.7(1))  and  (1). 

Type  of  lUivim':  hixtension  of  a 
c:urrently  apj)roved  collection.  Affoctod 
Public:  Individuals:  Husinesses  or  other 
for-profit. 

Esti mated  Number  of  Respondents: 
388.  Estimated  Total  Annual  Burden: 
800. 

(iommeiits  submitted  in  response  to 
this  notice  will  he  summarized. 
int:luded  in  the  request  for  OMB 
api)roval,  and  become  a  matter  of  public 
record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
OCC.,  including  whether  the  information 
has  ])ractical  utility: 

(h)  The  accuracy  of  the  OCXi’s 
estimate  of  the  information  collection 
burden: 

(c)  Ways  to  enhance  the  (piality. 
utility,  and  clarity  of  the  information  to 
he  collected: 

(d)  Ways  to  minimize  the  burden  of 
the  collec:fion  on  res])ondents.  including 
through  the  use  of  automated  collection 
tec:hni{iues  or  other  forms  of  information 
technology:  and 

(e)  Estimates  of  ca])ital  or  start-iq) 
c:osts  and  costs  of  o])eration, 
maintenance,  and  ])un:ha.se  of  services 
to  provide  information. 


Dated:  Marcl)  7.  201  :t. 

Michele  Meyer. 

Assisidiil  Director.  Ij;}>isl(ilive  and  Ite>’idalory 
Activities  Division. 

II'K  Doc.  2(li:i-().''>H:t2  111(1(1  »:4.1  anil 

BILLING  CODE  P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6497 

agency:  Internal  Revenue  .Service  (IR.S), 
rre;tsury. 

ACTION:  Notice  and  retpiest  for 
comments. 

SUMMARY:  The  Dejiartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  ])itperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
oj)portunity  to  comment  on  ])roposetl 
and/or  continuing  infoiination 
collections,  as  nupured  by  the 
Fa])erwork  Reduction  Act  of  1995, 

Fuhlic  Law  104-13  (44  lI..S.(k 
35()()(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  Form 
0497,  Information  Return  of  Nontiixahle 
kinergy  Crants  or  .Subsidized  Energv 
Fiuimcing. 

DATES:  Written  comments  should  he 
received  on  or  before  May  13.  2013  to 
he  a.ssured  f)f  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
.Service,  Room  0129,  1111  (ioustitution 
Avenue  NW.,  Washington,  D(i  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Retpiests  for  additional  information  or 
i:o])ies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson 
at  Internal  Revenue  Service,  Room  0129, 
1111  (Constitution  Avenue  NW.. 
Washington,  DC  20224,  or  at  (202)  022- 
3809.  or  through  the  Internet  at 
Ma  rt  h  a.R.  Bri  nson@i  rs  .go  \'. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  of 
Nontaxahle  Energy  (’.rants  or  Subsidized 
Energv  Financing. 

OMB  Number:  154.5-0232. 

Eorm  Number:  Form  0497. 

/Ih.s'/rac/;  Section  005D  of  the  Internal 
(Code  re(|uires  an  information  return  to 
he  made  by  any  person  who  administers 
a  Federal,  .state,  or  local  pi'ogram 
])roviding  nontaxahle  grants  or 
subsidized  energy  financing.  Form  0497 
is  used  for  making  the  information 
return.  'I'lie  IR.S  uses  the  iuformatiou 
from  the  form  to  ensure  that  recipients 
have  not  claimed  tax  credits  or  other 
benefits  with  re,s])ect  to  the  grants  or 
subsidized  financing. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  aj)proved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  federal,  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
250. 

Estimated  'Time  per  Respondent:  3 
hours,  14  minutes. 

Estimated  'Toted  Annual  Burden 
I  lours:  mu. 

'I'he  following  paragraph  applies  to  all 
of  the  (.ollections  of  information  covered 
hv  this  notice: 

An  agency  may  not  conduct  or 
.sj)on.sor,  and  a  person  is  not  recpiired  to 
respond  to,  a  collection  of  information 
unle.ss  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  infoi  ination  mu.st  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  (.enerally.  tax  returns  and 
tax  return  information  are  confidential, 
as  required  hv  28  11..S.0.  (1103. 

Reepiest  for  Comments:  Oomments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
re(]uesl  for  OMB  api)roval.  All 
comments  will  become  a  matter  of 
public  record.  Oomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  ])roper 
jierformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(|uality,  utility,  and  clarity  of  the 
information  to  he  collected:  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  resiiondents.  including 
through  the  use  of  automated  collection 
technicpies  or  other  forms  of  information 
tec:hnology:  and  (e)  estimates  of  caj)ital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  services 
to  j)rovide  information. 

Ap|)n)\  (ul:  March  7.  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

II'R  Doc,  2(n:i-()r)K,"»2  l'il(!(l  «:4.S  iiml 
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AGENCY:  Internal  Revenue  .Service  (IRS), 
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action:  Notice  and  re(]uest  tor 
comments. 

SUMMARY:  'file  I)(!|)artment  of  the 
Tmasurv.  as  part  of  its  continuing  effort 
to  reduce  pajierwork  and  respondent 
hnrden,  invites  the  general  inihlic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  projiosed 
and/or  continuing  information 
collections,  as  reciuired  hy  the 
Paperwork  Riiduction  Act  of  1!)‘).5. 

Puhlic  haw  104-13  (44  ll.S.f’,. 
3.'i()()(c)(2)(A)).  (airrentiy,  the  IRS  is 
soliciting  comments  concerning  Form 
.5471  (and  related  schedules). 

Information  Return  of  U.S.  Persons  With 
Respect  To  (Certain  Foreign 
(lorporations. 

DATES:  Written  comments  should  he 
received  on  or  before  May  13.  2013  to 
1m!  assured  of  consideration. 

ADDRESSES:  Direct  all  writtim  comments 
to  Yvette  Lawrence.  Internal  Revenue 
Service.  Room  1)129.  1111  (Constitution 
Avenue  NW..  Washington.  1X1  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reipie.sts  for  additional  information  or 
copies  of  the  form  and  instruclious 
should  he  directed  to  Martha  R.  Ihinson 
at  Internal  Revenue  Service.  Room  0129, 
1111  (Constitution  Avenue  NW.. 
Washington.  IXC  20224.  or  at  (202)  022- 
3809.  or  through  the  Internet  at 
M(irth(i.li.]h'inson@irf>.^()v. 

SUPPLEMENTARY  INFORMATION: 

7'/7/e;  Information  Return  of  U.S. 
Persons  With  Respect  To  (Certain 
Foreign  (Corporations. 

()\]B  .Vt/;n/)er;  1.54.5-0704. 

I'orm  X’unihcr:  5471  (and  related 
.schedules). 

Abstract:  Vorm  5471  and  related 
schedules  are  used  hv  U.S.  pcn'.sons  that 
have  an  interest  in  a  foreign  coiporation. 
'flu;  form  is  used  to  report  income  from 
tlm  foreign  corporation,  fhe  form  and 
.scheilules  are  u.sed  to  satisfv  the 
reporting  recjuirements  of  Internal 
Reveiuu!  (Code  .sections  ()035.  0038  and 
0040  and  the  regulations  thereunder 
l)ertaining  to  the  involvement  of  U.S. 
persons  with  certain  foreign 
corporations. 

(hirrcnt  Actions:  Tlunc!  is  no  change 
in  tiu!  |)aperwork  burden  previously 
apj)rove(l  hy  ()MI3.  This  form  is  being 
submitted  for  renewal  purposcjs  only. 

Type  ()l  licvicw:  Fxlension  of  a 
currently  apj)rov(!d  colhjction. 

Affected  Biihlic:  Rusiness  or  other  for- 
profit  organizations  and  Individuals  or 
iiouseholds. 

Estimated  Number  of  Respondents: 
28.380. 

Estimated  Time  per  Respondent:  155 
hours.  3  minutes. 

Estimated  Tot(d  Annmd  Rnrden 
//ours;  4.280.133. 


'Fhe  following  paragraph  ap])lies  to  all 
of  the  collections  of  information  covered 
hy  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  nupured  to 
respond  to.  a  colhuilion  of  information 
unUiss  the  collection  of  information 
disj)lays  a  valid  OMB  control  numher. 
Books  or  records  ndating  to  a  collection 
of  information  must  Ih;  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  (CemMally,  tax  returns  and 
tax  return  iiddnuation  are  confidential, 
as  retpiired  hy  28  U..S.(C.  8103. 

Reejnest  for  (Comments:  Comments 
submitted  in  res])onse  to  this  notice  will 
be  summarized  and/or  included  in  the 
nique.st  for  OMB  a])])roval.  All 
comments  will  become  a  matter  of 
puhlic  record.  (Comments  are  invited  on; 
(a)  Whether  the  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agciucy,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  (estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(luality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techni(]ue.s  or  other  forms  of  information 
technology:  and  (e)  estimates  of  ca|)ital 
or  .start-uj)  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide!  information. 

A])|)rov(!(l:  Marcli  7.  2013. 

Yv»:tto  Lawrence!, 

IRS  Reports  Cleonince  Officer. 

|I  K  Doc.  2(u:{-().')ti,')3  I'ilnd  H:4.")  ain| 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8703 

agency:  lnt(!rnal  Revenue  Service!  (IRS), 
'rrexisurv. 

ACTION:  Ne)tie:e  iiiiel  re!eiue!sl  fen' 
ce)mme!nt.s. 

SUMMARY:  'flu!  De!|)iirtme!nt  e)f  the! 
rreuisury.  iis  part  e)f  its  e:e)ntinuing  e!ffe)rt 
te)  reelue;(!  |)!ipe!rwe)rk  ami  re!S])onele!iit 
hureien,  invitees  the  gemeral  ])ul)lie:  anel 
e)the!r  Feele!ral  cige!ne;i(!s  te)  t.ike!  this 
e)ppe)rt unity  te)  e:e)mment  eni  pre)])e)se!el 
:mel/e)r  e;e)ntinuing  infe)rm!itie)n 
e;e)lh!ctie)n.s,  iis  reuiuireel  hy  the 
F;il)e!rwe)rk  Re!ehie:tie)n  Ae:t  e)f  1995, 
Fuhlie;  Law  104-13  (44  U.S.U. 
3.5()8(e;)(2)(A)).  (airrently,  the!  IRS  is 


se)lie:iting  e:e)nunents  e:e)ne:e!rning  Fenin 
8703.  Anniuil  (]e!rtifie:atie)n  eif  a 
Re!.siele!ntial  Re!ntal  Fre)je!e:t. 

DATES:  Writte!U  e;e)mme!nls  sheiulel  hi! 
re!e;eive!el  on  or  before  May  13,  2013  to 
1)1!  iissure!el  of  e:e)n,siele!r<itie)n. 

ADDRESSES:  Diree;t  all  writti!!)  e;e)mme!nt,s 
to  Yvette  L<iwre!ne:e.  Interned  Rewenue 
Si!rvie:e!.  Room  8129  1111  (]e)n.stitutie)n 
Ave!nui!  NW..  Washington,  IX;  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
ReupiiLsts  for  aelelitional  information  or 
e:e)|)ie.s  of  the  form  einel  instrueetions 
shoulel  1)1!  elireeeteel  to  Martha  R.  Brinson 
eit  lnti!rnal  Ren  enue  Sen  vieee,  Room  8129, 
1111  Uonstitution  Avenue  NW.. 
Washington.  IX]  20224,  or  at  (202)  822- 
3889,  or  through  the  Internet  at 
Martha.R.Rrinson@irs.<’ov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Ce!rtifie:ation  of  a 
Resiilential  Re!ntal  Frojeeet. 

OMR  Number:  1545-1038. 

Form  .Number:  8703. 

Abstract:  P’orm  8703  is  useel  by  the 
ojierator  of  a  re!siele!ntial  rental  projeuet  to 
proviile  annual  information  that  the!  IR.S 
will  use  to  eleten  iuine  whethe!r  a  projee:! 
eeontinues  to  he!  a  eiualifie!el  resiilential 
rental  pre)je!e:t  uuelen'  Interned  Ren  enue 
(;e)ele!  section  142(el).  If  .so,  anel  i:ertain 
othi!!'  re!eiuire!me!nts  are!  met,  honels 
issueel  in  e:e)iuu!e:tie)n  with  the!  ])re))e!e:t 
eiri!  e;onsiele!re!el  ‘‘exe!m])l  facility  honels" 
emel  the!  interest  i)edel  on  them  is  not 
taxeihli!  to  the  re!e;ipie!nt. 

(Airrent  Actions:  'rhe!re  is  no  change 
in  the  ])ape!rwe)rk  hureien  previously 
eipproveel  by  OMB.  This  form  is  being 
subnuttiKl  for  renewal  ])urpe).ses  only. 

Tvj)e  of  Review:  Kxtension  of  ei 
curre!ntly  a])])re)veel  e:e)l lection. 

Affected  Public:  Business  or  other  for- 
])re)fit  organizeitions. 

Estimated  Number  of  Respondents: 

8.000. 

Estimated  Time  per  Respondent:  12 
hours,  48  minutes. 

Estimated  Toted  Annual  Rurden 
Hours:  78.820. 

The!  following  ])eiragraph  ap])lies  to  all 
of  the  e:e)lle!e;tie)us  of  iuform.ition  ce)V(!re!il 
by  this  notie:e: 

An  age!ne:y  may  not  e;e)nelue;t  or 
.s])e)nse)r.  anel  ei  j)e!rse)n  is  not  ree]uiri!el  to 
responel  to.  <i  e:e)lle!e:tion  of  information 
unle.ss  the  e:e)lle!ctie)n  of  information 
elispliiys  <1  vetliel  OMB  e:e)ntre)l  luiinbe!!'. 
Books  or  re!e;e)rels  re!lating  to  ;i  e:olle!e;tie)n 
of  information  must  be  redaineel  as  long 
as  their  e;e)ntents  may  be!e;ome  material 
in  the  iielministration  of  iiny  internal 
re!V(!nue  liiw.  (;ene!rally.  tax  re!turn.s  anel 
tiix  ri!turn  information  are  e;e)nfiile!ntial, 
;is  re!eiuire!el  by  28  U.S.(].  8103. 

Reepiest  for  Comments:  (Comments 
submitteul  in  response  to  this  notie:e  will 
be  summarizeei  anel/or  ine:lueleel  in  the 
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r(!(|U(!st  lor  OMO  approval.  All 
comments  will  become  a  matter  of 
])iil)lic  record,  (iomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  nec(!ssarv  for  the  ])roper 
j)erformance  of  the  functions  of  tin; 
agencv.  including  whether  the 
information  shall  have  practical  ntilitv: 
(h)  the  accuracy  of  the  agencv’s  estimate 
of  the  hnrden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(|nality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  hnrden  of  the  collection  of 
information  on  res])ondents.  including 
through  the  use  of  automated  collection 
techniciues  or  other  forms  of  information 
technology;  and  (e)  estimates  of  ca]iital 
or  start-up  co.sts  and  costs  of  c)])eration, 
maintenance,  and  jjurchase  of  services 
to  provide  information. 

Approvcul:  Marcli  7.  2013. 

Yvette  Lawrence, 

IHS  /fe/jor/.s  LVeenmce  fl/f/cer. 

H'K  Doc;.  I’iliKl  .i-i;!-!.'!;  K:45  ami 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1128 

agency:  Internal  Revenue  Service  (IRS), 
rreasnry 

ACTION:  Notice  and  recpiest  for 
comments. 

SUMMARY:  The  Dejiartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
hnrden.  invites  the  general  puhlic  and 
other  Federal  agencies  to  take  this 
o])portnnity  to  comment  on  proiiosed 
and/or  continuing  information 
collections,  as  recjiiired  hy  the 
Rajierwork  Reduction  Act  of  193.5, 

Rnhlic  Law  104-13  (44  U.S.C. 
3500(c)(2)(A)).  Currently,  the  IRS  is 
.soliciting  comments  concerning  Form 
1128,  Apjilication  to  Adopt,  (ihange,  or 
Retain  a  Tax  Year. 

DATES:  Written  comments  should  he 
received  on  or  before  Mav  13.  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Servii;e.  Room  ()129.  1111  Constitution 
Avenue  NW..  Washington,  IXi  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Re(juests  for  additional  information  or 
c;o])ie.s  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson, 
at  (202)  022-3809.  or  at  Internal 
Revenue  Service.  Room  0129,  1111 
Constitution  Avenue  NW.,  Washington, 


DC  20224,  or  through  the  internet,  at 
Marl  lid. H.Brinson@irs.(’ov. 

SUPPLEMENTARY  INFORMATION: 

'I'itld:  Ap])licalion  to  Adojit,  (ihange, 
or  Retain  a  I’ax  Year. 

OMB  Niimhdr:  1545-0134. 

Form  Niimhor:  1128. 

/\/j.s/mc/;  Section  442  of  the  Internal 
Revenue  (iode  recpdres  that  a  change  in 
a  taxpayer's  annual  accounting  period 
he  approved  hy  the  Secretary.  Under 
regulation  section  1. 442-1  (h).  a  taxpayer 
must  file  Form  1128  to  secure  jirior 
a])])roval  unless  the  taxpayer  c;an 
automatically  make  the  change.  The  IRS 
uses  the  information  on  the  form  to 
determine  whether  the  application 
should  he  ajiproved. 

(hirrent  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpc  of  Bcviciv:  Extension  of  a 
currently  ajiju'oved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations.  Individuals,  Not- 
for-])rofit  in.stitntions,  and  Farms. 

Estimated  Number  of  Bespondents: 
9,788. 

Estimated  Time  per  Bespondent:  23 
hours,  43  minutes. 

Estimated  Toted  Annual  Barden 
Honrs:  232,()()8. 

The  following  jiaragraph  ai)])lies  to  all 
of  the  collections  of  information  covered 
hy  this  notice: 

An  agency  may  not  conduct  or 
s])onsor.  and  a  ])er.son  is  not  reipdred  to 
re.s])on(l  to,  a  collection  of  information 
unless  the  collection  of  information 
disjilays  a  valid  OMB  control  ninnher. 
Books  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  hecome  material 
in  the  administration  of  any  internal 
revenue  law.  (Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  retjiured  hy  29  U.S.C.  9103. 

Bequest  for  (Jomments:  Comments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
recpiest  for  OMB  approval.  All 
comments  will  hecome  a  matter  of 
puhlic  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
])erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  |)ractical  ntilitv: 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c:)  ways  to  enhance  the 
cpiality,  utility,  and  clarity  of  the 
information  to  he  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  e.stimates  of  capital 
or  .start-up  co.sts  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  jirovide  information. 

Apjiroved:  March  7.  201:5. 

Yvetti:  l.awri'nci!, 

IBS  Iteport  (Jlecirdiice  Officer. 

|1  K  Uoc.  2()i:5-O.S1541  I’ilod  :5-i:i-i:5;  K:4.S  <iin| 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(YA)  gives  notice  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2,  that  the  Advi.sory  Committee  on 
Former  Bri.soners  of  War  will  meet  on 
March  2.5-27.  2013.  in  Room  230  at  YA 
(Central  (Iffice,  810  Vermont  Avenue 
NW.  Washington.  DC,  from  9  a.m.  each 
day  and  until  4  ji-m.  on  March  25  and 
12  noon  on  March  27.  The  meeting  is 
open  to  the  jmhlic. 

The  inirjiose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  admiid.stration  of  benefits  under 
Title  38.  United  States  Code,  for 
Veterans  who  are  former  prisoners  of 
war.  and  to  make  recommendations  on 
the  needs  of  such  Veterans  for 
conqiensation.  health  care,  and 
rehabilitation. 

The  agenda  will  include  overviews  of 
recent  outreach  efforts,  as  well  as 
briefings  on  the  i:urrent  programs  of  the 
Veterans  Benefits  Administration  and 
the  Veterans  Health  Administration  on 
providing  care  for  Veterans  who  are 
former  prisoners  of  war.  There  will  also 
he  nnmerons  discussions  and 
workgroups  among  the  Committee 
memhers  to  formulate  the  next  set  of 
recommendations  to  the  Secretary. 

No  time  will  he  allocated  at  this 
meeting  for  oral  pre.sentations  from  the 
puhlic.  Individuals  may  submit  written 
.statements  for  the  Committee's  review 
to  Ms.  Pam  Bind.  Designated  Federal 
Officer.  Department  of  Veterans  Affairs 
(212C).  810  Vermont  Avenue  NW., 
Wa.shington,  IXi  20420,  or  email  to 
[)amela.bnrd@va.e>ov.  Any  member  of 
the  puhlic  seeking  additional 
information  should  contact  Ms.  Bunt  at 
(202)  491-9149. 

Dated:  Marcli  8.  201 :5. 

I5y  Direction  of  llie  .Secretary. 

V'ivian  Drake, 

Oonniiiltcc  .Meinei^enunit  Officer. 

U  K  Doc.  2(U:5-()."iH(i7  Filed  ;5-i:5-i:5:  K:4.'')  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
15CFR  Part  30 

[Docket  Number  100318153-3158-02] 

RIN  0607-AA50 

Foreign  Trade  Regulations:  Mandatory 
Automated  Export  System  Filing  for  All 
Shipments  Requiring  Shipper’s  Export 
Declaration  Information 

AGENCY:  Bureau  ol  the  Census. 

('.onuiKnce  Department. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Census 
((Census  Bureau)  is  amending  its 
regulations  to  reflect  new  ex])ort 
reporting  re(|uirements.  S})ecifically,  the 
Census  Bureau  is  requiring  mandatory 
filing  ofex])ort  information  through  the 
Automatiul  Kx))ort  System  (AES)  or 
through  AESDiwcl  for  all  shipments  of 
used  .self-propelled  vehicles  and 
temporary  (;xi)orts.  In  addition  to 
adopting  new  exj)ort  rej)orting 
r(!(|nirements  and  modifving  the 
postdepartnn;  filing  ])rogram.  tin; 

Census  Bunxm  is  making  renuulial 
(:hang(;s  to  tin;  FTR  to  im|)rove  clarity 
and  to  correct  errors. 

DATES:  This  final  rule  is  effective 
lanuary  8,  2014,  exce])t  for  :i0.()(a)(24) 
and  (h)(1.5)  containing  information 
collection  recpnrements  that  have  not 
yc!t  he(!n  ap])roved  hy  the  Office  of 
Management  and  Bndg(!t  (OMB)  under 
the  Ba])erwork  Reduction  Act  (BRA). 
When  OMB  ap])roval  is  niceivcxl,  the 
Census  Bureau  will  publish  a  document 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Orsini,  (ihief.  Foreign  Trade  Division, 
IJ.S.  Census  Bureau.  Room  0K()32, 
Washington,  D(]  2()23:i-(i()10.  hv  phone 
(301)  703-09.59,  hy  fax  (301)  703-0038, 
or  hy  email  (nick.orsini@censns.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Census  Bureau  is  res])onsihle  for 
collecting,  compiling,  and  pnhlishing 
ex])ort  trade  stati.stics  for  tlie  United 
States  under  the  provisions  of  Title  13, 
United  .States  (iode  (U..S.(;.),  (ihapter  9, 
.S(!ction  301.  The  AE.S  is  the  primarv 
instrument  used  for  collecting  ex|)ort 
trade  data,  which  is  used  hv  the  (iensus 
Bureau  for  .statistical  purpo.ses  only. 
Through  the  AE.S,  the  C.ensns  Bureau 
collects  Electronic  Ex])ort  Information 
(EEI),  the  electronic  ecpiivalent  of  the 
exj)ort  data  formerly  collected  on  the 
.Shipj)er’s  Export  Declaration,  reported 
l)ursuant  to  Title  1.5  (’ode  of  Federal 
Regulations  (CFK)  Bart  30.  The  EEI 


consi.sts  of  data  elements  .set  forth  at  15 
(d'R  30.0  for  an  export  shijunent,  and 
includes  information  such  as  the 
exporter’s  |)ersonal  idcnitifying 
information,  which  includes  name, 
address  and  idcmtification  lunnher,  and 
detailed  information  conccnning  tlie 
export(;d  product.  Other  Federal 
government  agencies  use  the  liEl  for 
export  control  ])nr|)ose,s  to  det(;ct  and 
])r(n'ent  the  ex])ort  of  certain  items  hy 
nnanthorized  particis  or  to  unauthorized 
destinations  or  end  users.  The  EEI  is 
exempt  from  public  disclosnix!  nnle.ss 
the  .Secretary  of  Uommerce  determines 
under  the  provisions  of  Title  13,  U..S.(;., 
Uhapter  9,  Section  301  (g),  that  such 
exemption  would  he  contrary  to  the 
national  interest. 

In  August  2003,  the  (Amsus  Bureau,  in 
agreement  with  U..S.  Uustoms  and 
Border  Brotection  (CBB),  placed  a 
moratorium  on  acce])ting  new 
aj)plications  for  Bo.stde])arture  filing. 

The  (iensus  Bureau  and  UBB  plan  to 
continue  the  moratorium  on  accepting 
new  applications  pending  the 
development  of  a  program  to  collect 
advanccul  exj)ort  information  that  will 
continiu!  to  facilitate;  trade  and  address 
national  security  concerns.  The  U(;nsus 
Bureau  is  modifving  the  existing 
])o.stde])arture  filing  program  for  cnrr(;nt 
approved  filers. 

Response  to  (]oiniiients 

The  Uensus  Bureau  receiv(;d  53  letters 
and/or  emails  connn(;nting  on  the 
Notice  of  Broposed  Rulemaking  (NBRM) 
jnihlished  in  the  Federal  Register  on 
january  21 , 2011 .  (70  FR  4002).  All  the 
letters  and/or  emails  contained 
comments  on  two  or  more  issues.  A 
summary  of  the  comments  and  the 
Census  Bureau’s  responses  are  ])rovided 
below. 

The  major  concerns  were  as  follows: 

1.  Anwnd  tha  proposed  rule  to  remove 
the  requirement  for  reporting  the 
(iountrv  of  Origin.  .Several  commentors 
were  c:oncerned  that  they  would  have  to 
install  costly  automated  svstems  to 
calculate  and  classify  all  comi)onent.s 
that  go  into  the  ex])ort(;d  product,  or 
institute  a  manual  ])rocedure  to  generate 
tlu;  nece.ssary  information.  The  Census 
Bureau  has  removed  tin;  recpiirement  to 
report  the  countrv  of  origin  because  of 
the  signific:ant  cost  and  burden  the  trade 
comnumitv  would  incur  as  a  result  of 
this  recpiirement. 

2.  Amend  the  prof)osed  ride  to  remove 
the  equipment  numher  as  a  conditional 
data  element,  (iommentors  w(;r(; 
concerned  that  the  (;(|uipment  numher 
may  not  he  available  at  the  time  of  filing 
and  as  a  result  would  create  a  burden  to 
the  trade  community.  The  (A;nsns 
Bureau  agrees  with  the  commentors; 


therefore,  this  information  will  remain 
an  optional  reporting  field. 

3.  Amend  the  proposed  rule  to  remove 
the  requirement  to  repoii  household 
goods  regardless  of  value  and 
d(}stination.  Commentors  were 
conc(;rned  that  this  n;(piir(;ment  would 
increa.se  burden  to  the  trade  hv 
r(;(]uiring  filing  for  shipments  that  are 
ex(;m])t  based  on  the  low  value 
(;xemption  or  the  exemption  for  non- 
licensed  shi|)ments  to  (kmada. 
Commentors  were  also  concern(;d  that 
the  new  definition  was  too  broad.  The 
(iensus  Bureau  has  reviewed  this 
.section  and  determined  that  the 
previous  regulations  remain 
appropriate.  Filing  will  he  retiuired  for 
household  goods  that  are  over  .$2,500 
and  are  destined  for  countries  other 
than  (’.anada.  In  addition,  the  Census 
Bureau  revised  the  definition  of 
household  goods  to  add  clarity. 

4.  Clarify  that  the  changes  to  the 
Foreign  Trade  Regulations  will  not 
adversely  affect  the  Fresident's  National 
Export  Initiative.  (A)mmentors  were 
concerned  that  the  proj)osed 
j)o.stdepartur(;  changes  would  impede 
the  Bresident’s  National  Ex])ort 
Initiative  (Nld).  The  (iensus  Bureau 
suppoits  the  Bresid(;nt’s  National  Export 
Initiative  and  does  not  want  to  im])ede 
the  export  process.  We  reviewed  all 
comments  and  after  consideration,  have 
excluded  several  of  the  pro])osed 
r(;(]uircments  to  reduce  the  burden 
l)laced  on  the  trade  communitv.  The 
(’ensus  Bureau's  goal  is  to  continue 
collecting  accurate  and  timely  .statistics 
as  well  as  address  the  (;nforcement  and 
security  concerns  of  (iBB.  the  Bureau  of 
Indu.strv  and  .Securitv  (Bl.S),  and  the 
U..S.  D(;])artment  of  .State.  The  C.ensns 
Bureau  has  determined  that  these  goals 
comph;ment  the  Bresident’s  National 
Export  Initiative. 

.5.  Chirifv  that  an  Automated  Export 
System  (AESj  filing  is  required  for 
repents  and  replacements  when  valued 
over  82,500  per  Schedule  B  numher.  or 
when  a  license  or  Deportment  of 
Defense  Trade  Controls  IDDTCj 
exemption  is  required.  Tlu;  commentors 
r(;(|uested  clarification  on  wheth(;r  an 
AE.S  filing  was  retpiired  regardless  of 
value  for  repairs  and  r(;plac(anent.s.  'I’lu; 
re(iuin;ment  for  filing  an  EEI  record  for 
r(;pairs  and  replacements  has  not 
changed.  'I'he  Census  Bureau  add(;d  “If 
the  valiu;  of  ])arts  and  labor  is  over 
.S2.5()()  per  .Schedule  B,  or  a  license  or 
DDT(^  license  (;xemption  .statement  is 
re(iuir(;d.  tlu;  EEI  must  he  filed,"  to 
clarify  that  the  filing  is  onlv  re(]uired 
when  the  value  of  re])air.s  and 
r(;plac(;nu;nt  parts  is  over  .$2. 500. 

(i.  Amend  the  proposed  rule  to  remove 
the  seal  numher  as  a  conditional  data 
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elmiu^nt.  C^onimentors  stated  that  it 
would  he  extrenielv  diHieult  to  obtain 
the  seal  nuniher  prior  to  exportation. 

The  Census  Bureau  eonierred  with  trade 
groups  who  verified  that  the  s(!al 
uuiuher  may  not  l)e  availal)le  at  the  tinu; 
of  filing.  Therefore,  this  information 
will  remain  an  oj)tional  reporting  field. 

7.  Anunid  tht;  i)r()j)os(ul  rule  to  remove 
the  re(]uuvmen1  to  report  the 
I'nmsportotion  Uefereuce  Xhimher 
ITItN)  for  air  shipments,  (iommentors 
wen;  concerned  that  the  TRN  would  not 
he  available  since  it  is  not  a  common 
practice  for  air  shipments  to  have  an 
advance  hooking.  The  (-ensus  Bureau 
coidernul  with  trade  grouj)s  who 
verified  that  the  TRN  is  not  available  at 
the  time  of  filing;  therefore,  reporting 
the  TRN  will  remain  optional. 

8.  Clarify  that  the  reuse  of  the 
Shipment  Reference  \kunher  (SR\’j  is 
prohibited,  ("omimnitors  wen: 
concerned  that  the  trade  currently 
reu.ses  the  same  .SRN  for  internal 
inirposes  and  would  like  the  ability  to 
reuse  the  .same  SRN  for  AlvS  j)urpose.s. 
rhe  Census  Bureau  recognizes  that  the 
trade  community  may  continue  to  use 
the  same  .SRN  for  internal  purpo.ses. 
However,  an  analvsis  of  the  AE.S 
confirmed  that  the  svstem  is  not 
configured  to  allow  the  reuse  of  the 
.SRN.  and  the  .SRN  cannot  he  reused. 

Amend  the  proposed  rul(‘  to  remove 
the  requirement  to  report  the  address  of 
the  license  applicant.  A  commentor  is 
concerned  that  the  (iensus  Bureau  is 
re(|uiring  information  that  is  available  in 
the  licensing  dataha.se.  The  (iensus 
Bureau  acknowledges  that  this 
information  is  collected  in  the  export 
control  licensing  sy.stem  and  will 
remove  the  re(]uirement  to  report  the 
address  of  the  license  aj)j)ficant. 
Therefore,  the  Census  Bureau  will 
eliminate  the  license  applicant  in  the 
Final  Rule. 

10.  Amend  a  numher  of  definitions  in 
the  definition  section  of  the  proposed 
rule.  Several  commentors  propo.sed 
changes  to  definitions  contained  in  the 
NBRM.  'I’lie  Census  Bureau  revi.sed  the 
following  definitions  in  S  30.1: 

ARS  downtime  filing  citation.  'I’he 
Census  Bureau  revised  this  definition  to 
clarify  that  the  downtime  citation 
cannot  he  used  when  the  filer's  system 
is  down  or  experiences  delavs. 

Annotation.  The  Ciensus  Bureau 
revised  this  definition  hv  adding  the 
word  ‘‘commercial"  j)rior  to  the  words 
‘‘loading  documents.” 

Automated  Export  Svstem  'Erode 
Interface  Re(piirements  (AESTIH).  The 
(iensus  Bureau  revised  this  definition  hv 
adding  the  word  ‘‘technical”  to  clarifv 
that  the  document  also  includes 
technical  retpiirements. 


Automated  E'oreign  'Erode  Zone 
Reporting’  Rrcn.’ram  (AF’EZRP).  The 
Cieiisus  Bureau  deleted  this  definition 
because  the  ])rogram  is  no  longer  in 
existence. 

Country  of  ultimate  destination.  The 
(’.ensus  Bureau  revi.sed  this  definition  to 
include  reference  to  30.0(a)(.5). 

Diplomatic  pouch.  Tin;  (Census 
Bureau  added  this  definition  as  a  result 
of  internal  agency  review. 

Electronic  CRP  E'orm  214  Admissions 
((}214}.  The  (iensus  Bun;au  added  this 
definition  to  clarify  the  electronic 
submission  of  Foreign  Traile  Zone 
information  re])laced  the  AFTZRB. 

E^xport  v(due.  This  term  was  changed 
to  "value”  and  moved  alphaheticallv  in 
§30.1. 

Filers.  The  (iensus  Bureau  revised  this 
definition  to  remove  the  word  “system” 
after  the  acronym  “AE.S.” 

Filer  ID.  The  Census  Bureau  added 
this  definition  as  a  result  of  internal 
agency  review. 

E'oreign  exports.  The  C.ensus  Bureau 
revised  this  definition  to  clarifv  that 
goods  can  also  he  admitted  to  a  l)..S. 
Foreign  Trade  Zone. 

Foreign  port  of  unlading.  The  Census 
Bureau  added  this  definitir)n  as  a  residt 
of  internal  agency  review. 

E'oreign  principed  partv  in  interest 
(FBPl).  The  (iensus  Bureau  revised  this 
definition  to  clarify  that  the  FBBl  is  the 
party  that  ])urcha.se.s  the  goods. 

E'oreign  'Erode  Zom^  (FEZ}.  The 
Census  Bureau  revised  this  definition  to 
clarify  that  goods  can  akso  he 
manufactured  in  an  F'fZ. 

Harmonized  'Eariff  Schedule  of  the 
United  States  Annotated  (I ITSUSA}. 
rhe  (iensus  Bureau  revi.sed  this 
definition  to  include  the  correct  title 
and  abbreviation  and  remove  references 
to  (]BB  since  it  is  not  the  onlv  agejicv 
that  usestheHT.SlI.SA. 

Household  goods.  The  (iensus  Bureau 
added  this  definition  as  a  result  of 
internal  agency  review. 

International  Waters.  The  Census 
Bureau  added  this  definition  as  a  result 
of  internal  agency  review. 

Issued  hanknotes.  The  Census  Bureau 
added  this  definition  as  a  result  of 
internal  agency  review. 

Kimherlev  Process  Certificate  (KPC). 
rhe  (iensus  Bureau  added  this 
definition  to  account  for  this  document 
since  it  is  used  to  certify  the  origin  of 
rough  diamonds  from  sources  which  are 
free  of  confiict. 

Loading  document.  'I’his  term  was 
changed  to  “commercial  loading 
document”  and  moved  accordinglv. 

Mass-market  software.  I’he  (iensus 
Bureau  added  this  definition  as  a  result 
of  internal  agency  review. 

Method  of  'Eransportation.  'I’he 
(iensus  Bureau  revi.sed  this  definition  to 


include  shipments  via  mail  as  a  method 
of  transportation. 

i\on-Vessel  Operating  Common 
Carrier  (\’V()CC).  'I'he  Census  Bureau 
added  this  definition  as  a  result  of 
internal  agency  review. 

Port  of  export.  'I’he  Census  Bureau 
revised  this  definition  to  clarify  what 
])ort  is  recpiired  to  he  reported  for 
transshipments  through  (ianada  or 
Mexico. 

Po.stdeparture  filing.  The  (iensus 
Bureau  revised  this  definition  to  clarify 
that  the  postdeparlure  filing  time  frame 
is  changed  from  ten  (10)  calendar  days 
to  five  (.5). 

Power  of  attornev.  The  Census  Bureau 
revised  this  definition  to  include  a 
reference  to  A])pendix  A. 

Shii)ment.  The  Census  Bureau  revised 
this  definition  to  clarify  that  exce])t  as 
noted  in  §  30.2(a)(1)(iv).  the  FFI  shall  he 
filed  when  the  value  of  the  goods  is  over 
.S2,.50()  ])er  Schedule  B  numher. 

Shipment  reference  numher.  The 
Census  Bureau  revised  this  definition  to 
clarify  that  tin;  reu.se  of  the  shipment 
reference  number  is  i)r()hihited. 

Shipper’s  Export  Declaration  (SFDj. 
The  ('ensus  Bureau  revised  this 
definition  to  clarifv  the  date  the  paj)er 
.SFD  became  oh.solete. 

Shipping  documents.  The  Census 
Bureau  added  this  definition  to  clarify 
what  is  considered  a  shipping  document 
for  purpo.ses  of  retaining  recpiired 
documents  for  five  years  and  re])orting 
proof  of  filing  citations  and  exemption 
legends. 

Split  shipment.  The  Census  Bureau 
revi.sed  this  definition  to  clarify  that 
split  shipments  ap])ly  to  all  modes  of 
transportation  and  that  all  parts  of  a 
shipment  must  leave  within  24  hours 
from  the  same  ]jort. 

Transshipment.  The  Census  Bureau 
added  this  definition  as  a  result  of 
internal  agency  review. 

IJ.S.  Customs  and  Border  Protection. 
The  Census  Bureau  revised  this 
definition  to  correct  errors  in  grammar. 

Voluntary  Self-Disclosure  (VSD).  The 
(iensus  Bureau  added  this  definition  as 
a  result  of  internal  agency  review. 

Written  Authorization.  The  Census 
Bureau  revised  this  definition  to  include 
reference  to  Appendix  A. 

1 1 .  Clarifv  whether  an  exemption  can 
he  used  for  goods  destined  to  Countrv 
Croup  F.:l .  Several  commentors 
recpiested  further  clarification  as  to 
whether  an  exemption  can  he  used  for 
the.se  ty])es  of  shipments.  (Certain 
shipments  destined  to  C^ountry  Crouj) 

F:1  are  exempt  from  y\FS  filing  |)er  15 
(iFR  740  of  the  Fx])ort  Administration 
Regulations  (FAR).  The  (iensus  Bureau 
has  revised  §  30.2(a)(1)(iv)  to  add  a  note 
clarifying  that  the  filing  reciuirement  for 
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(xatain  shipments  destined  to  Country 
(iroup  H:1  are  locatcal  in  §3().1(). 

12.  Anwnd  the  proposed  rule  to 
eliminate  the  re(pdrement  to  report  the 
exclusion  legend.  Several  connnentors 
were  (:om:(;rned  that  it' the  (jxclusion 
legend  is  not  nuiuired  to  l)i!  noted  on  the 
hill  of  lading  or  other  commercial 
loading  documents,  carriers  would  not 
1)(!  ahl(!  to  recognize  it  the  shipment  was 
annotatful  ])ro])erly.  They  were 
concerned  that  this  new  requirement 
c:onld  ]K)tentially  lead  to  violations  ol 
the  Fonngn  Trade;  Regulations  (I'TR) 
which  would  nltimat(;ly  result  in 
])enalties  for  all  parties  involved. 
Connnentors  recommend  that  the 
exclusion  legend  remain  a  requirement. 
The  Census  Bureau  and  CBB  have 
r(;viewed  this  requirement  and  agree 
with  the  commenters  that  this 
r(;()nirement  should  not  he  changed, 
therefore  the  previous  regulations 
remain  appropriate. 

13.  Amend  the  proposed  rale  to  revise 
the  definition  of  a  split  shijiinent  to 
clarifv  that  split  shi})ments  apply  to  all 
modes  of  transportation  and  that  all 
parts  of  a  shipment  mast  leave  within 
24  hoars  from  the  same  port  of  export. 
S(;veral  connnentors  wen;  concerned 
that  the  chang(;s  to  the  split  shipment 
n;(piirement  would  increase  the  burden 
on  the  trade  l)(;can.s(;  mnltiph;  shipments 
would  have  to  he  fih;d  after  the  initial 
shipment  is  ex])orted.  The  Census 
Bnr(;an  revised  the  split  shipm(;nt 
d(;finition  to  remove  the  burden  of 
having  to  file  for  multiple  shipments 
that  have  been  s|)lit  by  the  carrier  and 
are  departing  from  the  .same  ])ort  within 
24  hours  of  each  other.  The  new 
definition  will  rellect  that  after  the  first 
part  of  the  shijiinent  has  been  exported; 
all  the  succeeding  ])arts  imi.st  b(; 
exported  within  24  hours.  The 
commentors  were  also  concerned  that 
the  carriers  would  be  burdened  with 
notifying  I  JSPPls  and  filers  of  the 
changes  to  the  shi])ment  information. 
'I'he  Census  Bureau  reviewed  this  part 
and  found  that  the  rerinirement  to  notifv 
the  USPPl  or  filer  of  cdianges  to  the 
transportation  information  has  not 
changed  from  the  ])r(;vious  regulations 
and  remains  appropriate. 

14.  Amend  the  proposed  rale  to 
include  a  mandaton’  filing  requirement 
for  nitimate  consignee  type.  Sc;veral 
commentors  were  conc(;rned  with 
reporting  the  nitimate  consignee  type 
l)(;cau.se  the  ultimate  i;onsignee  may  he 
a  party  other  than  a  Reseller, 
Covernment  Reseller,  or  Covernment 
(ionsinner.  Also,  the  commentors  were 
concern(;d  that  the  nitimate  consignee 
type  may  he  unknown  at  the  time  of 
export.  'I’he  Census  Bureau 
acknowledges  that  the  idtimate 


consignee  type  may  lx;  unknown  or 
other.  Therefore,  the  (k;nsus  Bureau 
modified  the  n;(iuir(;ment  to  include 
Other/Unknown  as  reporting  o])tions  for 
the  idtimate  consign(;e  tyjie.  This  is  a 
new  mandatory  filing  r(;(|nirement  and 
has  been  add(;d  as  §  3().()(a)(24). 

1.').  Clarify  the  carrier  responsibilities 
in  an  export  transaction.  S(;veral 
commentors  re(]uest(;d  clarification  on 
how  carriers  an;  to  det(;rmin(;  changes  to 
commodity  information  as  well  as 
id{;ntify  the  party  who  filed  in  order  to 
provide  them  with  changes.  The  Census 
Bureau  understands  that  the  carrier  may 
not  know  the  c:ommodity  information. 
'Flu;  Census  Bureau  has  reviewed  this 
section  and  has  revised  §  3().3(c)(3)(iv) 
to  indicate  the  carrier  is  only 
responsible  for  providing  and  notifying 
the  IISPPI  or  Authorized  Agent  of 
changes  to  the  transportation  data. 

1(1.  Clarify  how  the  carrier  is  to  amend 
the  manifest  when  the  manifest  is  not 
required  to  he  filed  until  four  days  after 
the  date  of  export,  (iommentors  w(;r(; 
concerned  that  when  identifying  a 
portion  of  the  goods  covered  by  a  single 
BRl  transaction  that  has  not  l)e(;n 
(;x])orted  on  the  int(;nded  conveyance 
that  they  could  not  immediately  notify 
the  CBP  Director  and  amend  the 
manilest  h(;cause  the  carrier  files  the 
manifest  four  days  after  the  export 
departnn;  date.  The  (i(;nsus  Bnr(;an  has 
r(;view(;d  this  seidion  and  has  revised 

3().3(c)(3)(iv)  to  indicati;  that  manifest 
amendments  must  he  made  in 
accordance  with  ('.BP  regulations. 

17.  Clarifv  that  licensed  goods  where 
the  country  of  ultimate  destination  is 
the  United  States  are  outside  the  scope 
of  the  FTR.  Commentors  re(|nest(;d 
clarification  on  how  a  carrier  would  he 
able  to  identify  that  the  person(s)  or 
entity  assuming  control  of  the  item(s)  is 
a  citizen  or  permanent  resident  alien  of 
the  United  States  ora  juridical  entity 
organized  under  the  laws  of  the  United 
States  or  a  jurisdiction  within  the 
United  States.  'Fhe  ("ensus  Bureau  has 
review(;d  th(;.s(;  comments  and  has 
determined  that  there  are  no  significant 
procedural  re(piir(;ments  for  carriers 
regarding  their  resjionsihility  for 
ensuring  that  ex])ort  documentation  has 
the  recjuired  citations.  As  noted  above, 
shipments  where  the  country  of 
nitimate  de.stination  is  tlu;  Unit(;d  .States 
an;  outside  the  scopi;  of  the  I'^FR. 

18.  Amend  the  proposed  rule  to 
remove  the  requirement  to  report  the 
end  user.  .S(;veral  commentors  wen; 
conc:erned  that  they  would  havi;  to  incur 
costly  ])rogramming  changes  in  order  to 
capture  the  end  u.ser  information.  In 
addition,  commentors  were  concerned 
that  the  information  is  not  always 
available.  'Flu;  Census  Bureau 


acknowledges  that  this  information  is 
coll(;cted  in  the  export  c:ontrol  licensing 
system;  therefore,  the  (iensus  Bureau 
eliminated  the  n;(iuinanent  to  report  the 
end  user  in  the  Final  Rule. 

15).  Clarify  the  commodity  based 
requirement  for  postdeparture  reporting. 
.Several  (iommenters  were  concerned 
about  the  limited  connnoditi(;s  available 
for  postd(;])arture  r(;porting.  'Flu; 
c:omm(;ntors  r(;{jnested  ailditions  to  the 
commodities  availahh;  for  the 
postdepartun;  |)rivilege.  The  (;(;nsns 
Bureau  has  review(;d  these  comments 
and  has  agreed  with  the  CiBP  to  revise 
S3()..'5.  'Fhe  pro])osed  commodity  based 
postdepart  lire  program  is  not  going  to  he 
imjilemented.  However,  the  Census 
Bureau  and  (iBP  have  agreed  to 
continue  the  moratorium  on  accepting 
new  applications  for  postdejiarture 
filing,  pending  the  development  of  a 
program  to  collect  advanced  ex|)ort 
information  that  will  continue  to 
facilitate  trade  and  address  national 
.security  concerns.  Ba.sed  on  the  ri;snlts. 
the  Census  Bureau  and  CBP  will  i.ssne 
n(;w  gnid(;lines  on  the  application 
process  for  jiostdeparture  filing. 

20.  Clarify  the  reepdrement  to  report 
postdeparture  shipments  no  later  than 
five  (5!  calendar  days  from  the  date  of 
export.  .Sev(;ral  commentors  w(;n; 
concerned  the  filing  r(;(]uir(;ment  to 
re|)ort  the  i;xport  information  in  the  AlvS 
no  later  than  five  (.'i)  calendar  days  from 
the  dale  of  export  did  not  give  filers 
(;nongh  time  to  file  the  HRl.  Fhe  C(;nsus 
Bureau  reviewed  the  AF.S  data  and 
found  that  only  a  small  |)ercentage  of 
approx  ed  postdepartnre  U.Sl’Pls 
report(;d  their  EEI  after  five  (.'5)  calendar 
days.  'Flu;  Ciensus  Bureau  and  the  CBP 
have  reviewed  this  section  of  the  NPRM 
and  determined  that  the  reijnirement  to 
file  tlu;  EEI  for  postdejiarture  shi])ments 
within  five  (.'ll  days  from  the  date  of 
export  remains  ajjproiniate. 

21.  Clarify  that  the  moratorium  on 
postdepartnre  applications  will  he 
lifted.  Several  commentors  wanted 
clarification  on  the  existing  moratorium 
on  the  ])ostdepartnre  filing  jirogram. 

'Fhe  Census  Bureau  and  CBP  havi; 
agreed  to  continue  the  moratorium  on 
accepting  new  apjilications  for 
postde])artnre  filing.  pi;nding  the 
development  of  a  program  to  colh;ct 
advanci;d  ex])ort  Information  that  will 
continue  to  facilitate  trade;  and  addn;ss 
national  security  concerns. 

22.  Clarify  in  the  proposed  rule  that 
the  filing  timeframe  for  suhnntting 
manifests  to  CBP  is  within  four  calendar 
days  of  depailure.  (iommentors 
r(;(pu;sted  clarification  on  the  filing 
timeframe  for  filing  citations. 
ex(;mptions,  and  submitting  manifests  to 
the  CBl’.  The  Census  Bureau  reviewed 
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tin;  reque.st  and  §30.47  was  revised  to 
clarify  that  all  recjuired  filing  citations 
and/or  exeinj)tion  legends  inu.st  lx; 
submitted  by  the  carrier  at  tlu;  port  of 
exit  in  accordance  with  all  ai)])lical)le 
r(!(|uireinents  under  the  ('.BP  regulations. 

23.  (Clarify  tha  filiny,  n;(]iiiivnumt  for 
used  soIf-propolkHi  vahiclos.  Several 
cominentors  nujuested  clarification  on 
the  nuiuireinent  to  file  Kid  for  used  .self- 
ja'opelled  vehicles  regardless  of  value 
and  destination.  The  Census  Huriiau  has 
reviewed  tlx;  NORM  nigarding  this 
r(!(|uir(!inent  and  determined  that  there 
will  he  no  exem])tions  to  this 
re(|uirement.  .Several  cominentors  were 
al.so  concerned  about  the  u.se  of  the 
Manufacturer’s  .Statement  of  Origin 
Certificates  (M.SOs)  and  being  able  to 
u.se  this  d(x:umentation  in  order  to  he 
exempt  from  filing  reijuirements.  The 
(iensus  Bureau  acknowledges  this 
concern  and  forwarded  this  comment  to 
the  CBB  for  consideration. 

(dianges  to  the  Proposed  Rule  Made  by 
This  Final  Rule 

After  consideration  of  the  comments 
received,  the  (iensus  Bureau  revised 
certain  provisions  and  added  several 
provisions  in  the  Final  Rule  to  address 
the  concerns  of  the  cominentors  and  to 
clarify  the  reipiirements  of  the  rule.  The 
changes  made  in  this  Final  Rule  an;  as 
follows: 

•  .Section  30. 1(c)  is  amended  hv 
adding  the  definition  of  "Kimherley 
Pnx:ess  (Certificate  (KPC)”  to  clarifv  the 
u.se  of  the  term  in  the  FTK. 

•  .Section  3().2(a)(l  )(iv)  is  amended  hv 
deleting  the  revised  end  user  definition 
as  a  result  of  the  elimination  of  the  end 
user  reipiirement:  therefore,  the  current 
in'R  definition  remains  ajijiropriate. 

•  .Section  3().2(a)(l  )(iv)  is  amended  hv 
adding  paragrajih  (F)  for  shipments 
licensed  by  the  Nuclear  Regulatory 
Commi.ssion  (NR(]).  This  change  was 
made  to  provide  clarity  that  shijnnents 
licensed  hv  NRC  must  he  filed  via  the 
AFS. 

•  .Section  30.2(a)(l )(iv)  is  amended  by 
adding  a  clarifying  note  to  (a)(l)(iv)  for 
filing  reijuirements  for  shipments 
destined  for  a  country  in  (lountrv  (Croup 
F:1  as  set  forth  in  the  .Supjilement  No. 

1  to  1.5  (CFR  part  740.  This  change  was 
made  to  jirovide  claritv  and  ensure 
consistency  with  the  FAR. 

•  .Section  30. 4(a)(8)  is  amended  to 
clarify  that  all  shipments  that  re(|uire  a 
license  from  the  BI.S  and  exports  listed 
under  BI.S’s  grounds  for  denial  of 
postdejiartiire  filing  status  set  forth  in 
15  CFR  §7.58.2  must  he  filed 
|)redej)arture.  This  change  was  made  to 
Jirovide  clarity. 

•  .Section  30. 4(a)  is  amended  by 
adding  the  reijiiirement  that  shijnnents 


licensed  hv  the  NRC  must  he  filed 
jnedejiarture.  This  change  was  made  to 
Jirovide  clarity  and  consi.stency. 

•  .Section  3b.4(c)  is  amended  by 
modifying  the  filing  timeframe  for 
jxistdejiarture  shijnnents  from  ten 
calendar  days  to  five  calendar  days  from 
the  date  of  exjiort.  This  change  is  in 
resjxmse  to  concerns  addresseil  in  item 
20  in  the  “Resjion.se  to  (Comments’’ 
section. 

•  .Section  30.5  is  amended  hv 
modifying  the  exi.sting  jiostdejiarture 
filing  jirogram.  However,  the 
moratorium  on  accejiting  new 
ajijilications  will  remain  in  effect 
jiending  the  develojiment  of  a  new 
jxi.stdejiarture  jirogram. 

•  .Section  30.5  is  amended  hv 
removing  the  reijuirement  that 
jxi.stdejiarture  rejiorting  will  only  he 
jiermitted  for  commodities  on  the 
ajijiroved  li.st  for  jiostdejiarture  filing. 
This  change  is  in  resjionse  to  concerns 
addres.sed  in  item  10  in  the  “Resjuinse 
to  Comments"  section. 

•  .Section  30.5(c)(3)  is  amended  liv 
adding  a  section  to  clarify  that  the 
Census  Bureau  may  revoke 
jiostdejiarture  jirivileges  of  an  ajijiroved 
II.SPPI  if  it  exjiorts  commoilities  that 
must  he  filed  jiredejiartiire.  'fills  change 
was  made  during  internal  agency 
riiview. 

•  .Section  30.(i(a)  is  amended  liv 
adding  a  new  filing  reijuirmnent  for 
ultimate  consignee  tyjie.  The  ultimate 
consignee  tyjies  are:  Direct  consumer. 
Covernment  Kntity.  Other  and 
Unknown.  This  change  is  in  resjion.se  to 
concerns  addressed  in  item  14  in  the 
"Resjionse  to  Comments”  section. 

•  .Section  30.(i(li)(l)  is  amended  to 
clarify  that  an  authorized  agent  should 
he  listed  in  the  AFS  when  they  jirejiare 
and  file  the  KFl  or  are  named  on  the 
exjiort  license,  'fhis  change  was  made 
during  internal  agency  review. 

•  .Section  30.()(h)(3)  is  amended  by 
adding  the  words  “7-digit  aljihanumeric 
identifier.”  'fhis  change  was  made 
during  internal  agenev  review. 

•  .Sections  30. 7(c)  and  30.5()(li)  are 
amended  to  reflect  that  the  Kimlierlev 
Process  Certificate  must  he  faxed  to  the 
(iensiis  Bureau  jirior  to  exjiort.  This 
change  was  made  during  internal 
agency  review. 

•  .Section  30.t>(li)  is  amended  to 
clarify  that  failure  to  resjiond  to  fatal 
error  me.ssages  for  shijnnents  filed  will 
.subject  the  II.SPPI  or  authorized  agent  to 
jienalties.  'fhis  change  was  made  to 
Jirovide  clarity. 

•  .Section  30.10  is  amended  liy  adding 
jiaragrajih  (c)  to  include  the  nxjuirement 
to  jilace  certain  exjiort  information  on 
exjiort  control  documents  for  .shijnnents 
that  are  exemjit  from  filing  in  the  AFS. 


This  change  was  made  during  internal 
agency  rex  iew. 

•  .Section  30.10  is  amended  by  adding 
jiaragrajih  (d)  to  include  the  filing 
reijuirements  for  shijnnents  destined  for 
a  country  listed  in  Country  (Jrouji  F:1  as 
.set  forth  in  .Siijijilement  No.  1  to  15  CFR 
jiart  740.  This  language  is  also 
referenced  in  the  note  to  §30.2  (a)(l)(iv). 
luir  shijnnents  destined  for  a  country 
listed  in  Country  (irouji  F:1  the  ICFl  is 
reijiiired  regardless  of  value  unless  such 
shijiment  is  eligible  for  one  or  more  of 
the  exemjitions  in  §30.37(v)  and  dixis 
not  reijuire  a  licen.se  by  any  other 
Federal  (lovernment  Agency.  This 
change  was  made  during  internal 
agency  rex  iew. 

•  .Section  30.10  is  amended  by  adding 
jiaragrajih  (e)  for  gixids  licensed  by  the 
BI.S  xvhere  the  country  of  ultimate 
destination  is  the  United  .States,  'fliis 
change  xvas  made  during  internal 
agency  review. 

•  .Section  30.20  is  amended  to  clarify 
filing  requirements  for  shijnnents  of 
x’es.sels,  aircraft,  cargo  vans,  and  other 
carriers  and  containers.  This  change  xvas 
made  to  jirovide  clarity  and  consi.stency. 

•  .Section  30.28  is  amended  to  clarify 
that  sjilit  shijnnents  noxv  include  all 
modes  of  transjxirtation  and  that  all 
jiarts  of  a  shijiment  must  leave  xvithin 
24  hours  from  the  .same  jiort.  This 
change  is  in  resjionse  to  concerns 
addressed  in  item  13  in  the  “Resjion.se 
to  Uomments”  .section. 

•  .Section  30. 2t)  is  amended  to  clarifv 
the  value  to  he  rejiorted  for  United 
.States  Munitions  Fi.st  (U.SMF)  and  non- 
U.SML  shijnnents  of  goods  jireviously 
imjiorted  for  rejiair.  alteration,  or 
rejilaced  under  xvarrantv. 

•  .Section  30.37  is  amended  by 
removing  and  reserving  jiaragrajihs  (e). 
(q)  and  (r).  This  change  xvas  made  to 
eliminate  costly  jirogramming  changes. 

•  .Section  30.37  is  amended  hv 
revising  jiaragrajihs  (h)  to  clarify  the 
sjiecific  section  of  the  FAR  that  jirovides 
reijuirements  for  a  license  excejition  for 
gift  jiarcels  and  humanitarian  donations 
((jF'f).  This  change  xvas  made  during 
internal  agency  reviexv. 

•  .Section  30.37  is  amended  liy  adding 
jiaragrajihs  (u),  (v).  (xv).  (x)  and  (y)  to 
clarify  that  exjiorts  of  technical  data  and 
defense  service  items;  vessels,  aircraft, 
cargo  vans,  and  other  carriers  and 
containers  xvhen  shijijiing  as 
instruments  of  international  traffic: 
shijnnents  via  Army  Post  Office, 
Dijilomatic  Post  Office  and  Fleet  Post 
Office  shijnnents,  shijnnents  exjiorted 
under  a  licen.se  excejition  for  baggage 
(BAU):  and  certain  shijnnents  destined 
to  Uountrv  (houji  K:1  that  have  been 
identified  by  the  BI.S  are  exemjit  from 
the  FKI  filing  requirements,  'fhis  change 
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was  made  during  internal  agency 
review. 

•  .S(!(:tion.s  30. 47(a).  (a)(1)  and  (a)(2) 
are  ainendtul  to  clarify  that  the  carrier 
nui.st  file  the  manifest  and  all  retiuired 
filing  citations  and/or  exemption 
legends  in  accordance  with  tlie  (iBP 
regulations.  This  change  is  in  response 
to  concerns  addressed  in  itcmi  22  in  the 
“Re.s|)onse  to  (iomimmts”  section. 

I^rognnn  U 1 1  i win nn  / s 

To  com])ly  with  the  rerininumaits  of 
the  Foreign  Relations  Authorization  Act, 
Rnhlic  Law  107-228.  the  (imisiis  Bureau 
is  amending  rehivant  .sections  of  the 
in’R  to  correct  or  clarify  export 
report ing  recinirements. 

The  (iensus  Bureau  amended  the 
following  sections  of  the  FTR: 

•  Revise  the  table  of  contents  entry 
for  §  30.28  by  removing  the  (piotations 
and  the  words  “hv  air”  because  split 
.shi])ments  applies  to  all  modes  of 
transportation. 

•  Revise  §  30.1(c)  to  add  the  terms 
and  definitions  for  “Commercial  loading 
document.”  “Di])lomatic  pouch.” 
“Llectronic  CBP  Form  214  Admissions 
(e214),”  “Idler  ID.”  “Fonngn  port  of 
unlading,”  “Household  goods,” 
“International  waters,”  “Issued 
banknote,”  “Mass-market  software,” 
“Nc)n  Vessel  Operating  ('.oinmon  (iarrier 
(NVOtX;),”  “.Shi])j)ing  documents,” 
“Tran.sshipment,”  “Valin;.”  and 
“Voluntary  .Self-Disclosure”  to  clarify 
the  use  of  these  terms  in  the  FTR. 

•  in  ^  30.1(c),  revise  the  definition  for 
"AF.S  downtime  filing  citation”  to 
clarify  that  the  downtime  citation 
cannot  he  used  when  the  filer's  sy.stem 
is  down  or  ex])eriences  delays. 

•  In  §  30.1(c).  revise  the  definition  for 
“Annotation”  by  adding  the  word 
“commercial”  prior  to  the  words 
“loading  documents.”  This  revision  is 
necessary  to  note  that  the  FTR  only 
references  commercial  loading 
documents:  therefore,  the  word 
“commercial”  is  added  before  all 
references  to  the  words  “loading 
documents.” 

•  In  §  30.1(c).  revise  the  definition  for 
“Automated  Ex])ort  .System  Trade 
Interface  Reiinirements  (AFSTIR)”  to 
clarify  that  the  document  akso  includes 
technical  reiinirements. 

•  In  §3().l(c),  remove  the  definition 
for  “Automated  Foreign  Trade  Zone 
Re]K)rting  Program  (AFTZRP)”  hecan.se 
the  program  is  no  longer  in  existence. 
The  definition  for  “Electronic  (IBP  Form 
214  Admissions  (e214)”  is  ailded  to 
replace  the  AFTZRP. 

•  In  <^30. 1(c).  add  the  term  and 
definition  “(Commercial  loading 
document”  because  the  FTR  only 
references  commercial  loading 


documents.  Therefore,  the  term  and 
definition  for  “Loading  document”  is 
removed  from  this  .section. 

•  In  (5  30.1  (c).  revise  the  definition  for 
“(Country  of  ultimate  destination”  to 
relerence  §  3().()(a)(.5). 

•  In  §  30.1  (c),  removi;  the  term  and 
definition  “I’Cxport  valiii;”  becansi;  this 
t(;rm  is  not  n.sed  in  the  FTR  and  cite  the 
term  and  definition  “V^alne”. 

•  In  30.1(c).  revise  the  definition  for 
“Filers”  to  remove  the  word  “svstem” 
after  the  acronym  “AE.S.” 

•  In  30.1  (i;),  add  the  definition  for 
“Filer  ID”  to  clarify  how  the  FTR  uses 
the  term. 

•  In  §  30.1(c),  revise  the  definition  for 
“Foreign  exijorts”  to  clarify  that  goods 
are  admitted,  rather  than  entered,  to  a 
II.S.  FTZ. 

•  In  §  30.1(c),  revise  the  definition  for 
“Foreign  principal  partv  in  interest 
(FPPl)”  to  clarify  that  the  FPPI  is  the 
party  that  purchases  the  goods  for 
ex]jort  or  to  whom  final  delivery  will  be 
made  or  is  end-nser  of  the  goods. 

•  In  S  30.1(c),  revise  the  definition  for 
“Foreign  'Lrade  Zone  (FTZ)”  to  clarifv 
that  goods  can  also  hi;  mannfactnred  in 
a  F  TZ. 

•  In  §  30.1(c),  amend  the  proposed 
ride  to  inclnde  the  definition  of 
“Kimberley  Process  (Certificate  (KP(C)” 
for  clarity. 

•  In  §  30.1(c),  revise  the  term  and 
definition  for  “Harmonized  Tariff 
.Schedule  of  the  United  .States 
Annotated  (HT.SIJ.SA)”  to  include  the 
correct  title  and  abbreviation  and 
remove  references  to  (CBP  since  it  is  not 
the  only  agencv  that  u.ses  the  HT.SIJ.SA. 

•  In  30.1(c),  revise  the  definition  for 
“Method  of  Transportation”  to  include 
mail  as  a  method  of  transportation. 

•  In  §  30.1(c),  revise  the  definition  for 
“Port  of  export”  to  clarify  the  port  for 
tran.sshijjinents  through  (Canada  or 
Mexico. 

•  In  §  30.1  (c).  revise  the  definition  for 
“Po.stdejjartnre  filing”  to  clarify  that  the 
po.stdepartnre  filing  time  frame  is 
changed  from  ten  (10)  calendar  days  to 
five  (.5)  calendar  days  for  export  control 
and  enforcement  purposes. 

•  In  S  30.1  (c),  revise  the  definition  for 
“Power  of  attorney”  to  inclnde  a 
reference  to  Aj)])endix  A. 

•  In  §  30.1(c),  revise  the  definition  for 
“.Shi])ment”  to  clarify  that  the  EEI  shall 
be  filed  when  the  value  of  the  goods  is 
over  .$2. .500  per  .Schedule  B  nninber, 
except  as  noted  in  §  30.2(a)(l  )(iv). 

•  In  30.1(c),  revise  the  definition  for 
“.Shi])ment  reference  number”  to  clarify 
that  the  ren.se  of  the  shipment  reference 
ninnher  is  prohibited. 

•  In  §  30.1(c),  revise  the  definition  for 
“.Shi])j)er's  Exjiort  Declaration  (.SED)”  to 
clarify  the  date  the  paper  .SED  became 
obsolete. 


•  In  30.1(c),  revise  the  definition  for 
“.Split  shipment”  to  clarify  that  s])lit 
shipments  apply  to  all  modes  of 
trans])ortation  and  that  the  goods  must 
leave  from  the  same  port  within  24 
hours. 

•  In  §  30.1(c),  revise  the  definition  for 
“IJ..S.  (Customs  and  Border  Protec.tion” 
to  correct  errors  in  grammar. 

•  In  30.1  (c),  revise  the  definition  for 
“Written  Authorization”  to  include 
reference  to  A])|)endix  A. 

•  In  30. 2(a)(l  )(iv).  redesignate 
paragraph  (E)  as  a  note  in  this  .sec.tion 
and  add  new  paragraph  (E)  to  inclnde 
the  filing  reipiirements  for  shipments 
licensed  by  the  NRC. 

•  In  36.2(a)(l)(iv).  add  paragraph 
(H)  to  include  the  new  filing 
requirements  for  reporting  used  self- 
propelled  vehicles.  The.se  shipments 
will  be  required  to  be  filed  in 
accordance  with  (CBP  regulations. 

•  In  §  3().2(a)(l)(iv).  add  a  note  to 
reference  4;  30.10  for  filing  requirements 
for  shipments  de.stined  for  a  country  in 
Country  (Cronj)  E:1  as  set  forth  in  the 
.Supplement  No.  1  to  15  CFR  part  740. 

•  Revise  ^  30.2(a)(2).  to  reflect  the 
correct  Web  site  for  the  AE.STIR 
docnment. 

•  Revise  ^  30.2(h)(3)  to  rellect  that  the 
AE.S  downtime  procedures  cannot  be 
used  when  the  com])iiter  sy.stem  of  an 
AE.S  participant  is  unavailable  for 
transmission. 

•  Revise  4?  30.2(d)(2)  to  clarify  that 
Puerto  Rico  and  the  II. .S.  Virgin  Islands 
are  not  excluded  from  filing  the  EEL 

•  Revise  the  parenthetical  jihra.se  in 

30.2(d)(4).  by  removing  the  word  “by” 

and  adding  in  its  place  the  word  “to.” 

•  In  §  30.2(d).  add  a  new  paragraph 
(5)  to  include  the  new  exclusion  for 
goods  licensed  by  a  II..S.  federal 
government  agency  where  the  country 
of  ultimate  destination  is  the  United 
States  or  goods  destined  to  international 
waters  where  the  person(s)  or  entity 
assuming  control  of  the  item(s)  is  a 
citizen  or  permanent  resident  alien  of 
the  United  .States  or  a  juridical  entity 
organized  under  the  laws  of  the  United 
.States  or  a  jurisdiction  within  the 
United  States. 

•  Revise  §  30.3(b)(2)  to  clarify  that  a 
foreign  entity  must  be  in  the  United 
.States  at  the  time  goods  are  purchased 
or  obtained  for  export  in  order  to  he 
listed  as  a  USPPI. 

•  Ri.'vise  §  30.3(b)(2)(iii)  by  removing 
the  word  “foreign  entity”  and  adding  in 
its  place  the  word  “FPPL”  This  revision 
was  done  to  differentiate  between  the 
use  of  the  term  foreign  entitv  versus 
FPPL 

•  In  30.3(b),  add  paragraph  (4)  to 
include  carriers  as  a  party  to  the  export 
transaction. 
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•  Revise  §  ;i().:i(i:)(2)(ii)  to  clarity  that 
the  power  ol  attoriiev  or  written 
aiitliori/ation  conies  troin  the  USl’lM  in 
a  .standard  transaction. 

•  In  §  80. 8(c).  adil  jiaragraph  (8)  to 
clarity  carrier  responsihilities  as  lliev 
pertain  to  the  KTR. 

•  Revise  ^  8().4{a)(())  to  clarity  tliat 
.shipments  wliere  coin|)lete  ontlionnd 
manifests  are  reipiired  prior  to  clearing 
ves.sels  going  directly  to  the  countries 
identified  in  (dll’  regulations  10  (',FR 
4.7.5(c)  and  aiix;ralt  going  directly  or 
indireilly  to  those  countries  ])er  (dlP 
regulations  lOfiFR  122.74(t))(2)  must  he 
filed  predepartnre. 

•  Revise  §  80.4(a)(8)  to  clarify  that  all 
shijiments  that  reipiire  a  license  from 
the  HIS  or  include  commodities 
identified  on  the  (Commerce  Ciontrol  List 
that  are  not  FAROO  must  he  filed 
predeparture. 

•  In  ^  80.4(a).  redesignate  jiaragraphs 
(0)  and  (10)  as  (10)  and  (11)  and  add 
new  jiaragraph  (O)  to  include  the 
|•e(^uirement  that  shijiments  licensed  hy 
the  NR(i  mu.st  he  filed  jiredejiartnre. 

•  Revise  §  80.4(ti)(l )  to  jirovide  the 
correct  citation  in  the  International 
Traffic  in  Arms  Regulations  for  filing 
timeframes  for  United  .States  Munitions 
List  (USML)  shijiments. 

•  Revise  80.4(li)(2)  to  clarify  that  the 
filing  timeframes  do  not  ajijily  to  non- 
USML  shijiments  lietween  United  States 
and  Puerto  Rico  and  do  not  have  to 
adhere  to  the  filing  timeframes. 

•  in  i5  80.4(li).  redesignate  jiaragrajih 
(8)  as  jiaragrajih  (4)  and  add  new 
jiaragrajih  (8)  to  clarify  that  the  filing 
timeframes  for  .shijiments  between  the 
United  .States  and  Puerto  Rico  do  not 
ajijily.  The  U.SPPl  must  file  the  exjiort 
information  for  shijiments  between  the 
United  .States  and  Puerto  Rico  and  have 
the  jiroof  of  filing  citation, 
jiostdejiarture  filing  citation,  or 
exenijition  citation  liy  the  time  the 
shijiment  arrives  at  the  jiort  of 
unloading. 

•  Revi.se  8().4(li)  to  add  jiaragrajih 
(5)  to  include  the  filing  timeframe 
reijuirements  for  used  self-jirojielled 
vehicles  as  defined  in  19  (iFR  l‘)2.2  of 
(dip  regulations. 

•  Revise  80. 4(c)  and  S  80. 5(c)  to 
clarify  that  the  jiostdejiarture  filing  time 
frame  has  changed  from  ten  (10) 
calendar  days  to  five  (5)  calendar  days. 

•  Revise  §80.5  to  clarify  that,  when  a 
new  jiostdejiartnre  jirogram  is 
established  and  the  moratorium  is  lifted, 
the  certification  and  ajijiroval 
reijuirements  will  he  .strengthened  to 
address  U..S.  national  .security  concerns 
and  interest.  All  current  U.SPPFs 
jireviously  ajijiroved  for  jiostdejiarture 
filing  must  reajijily. 


•  In  §  80.5(c)(1).  add  jiaragrajih  (ix)  to 
include  tliat  the  U.SPPl  will  he  denied 
jiostdejiarture  filing  .status  if  unable  to 
meet  the  AF.S  jiredejiartnre  filing 
reijuirements. 

•  In  §  80.5(c)(8).  add  jiaragrajih  (U)  to 
clarify  that  the  Uensus  Hureau  mav 
revoke  jiostdejiarture  jirivileges  of  an 
ajijiroved  U.SPPl  if  it  exjiorts 
commodities  that  must  he  filed 
jiredejiartnre.  .See  section  80.4(a)  for 
tvjies  of  shijiments  that  must  he  filed 
jiredejiartnre. 

•  In  §  80.5(d)(1 )  and  (d)(2).  remove 
tlie  administrator  code  ojilion  for 
accessing  account  features  in  tlie 
AEHDiivct. 

•  Revi.se  §  80.5(d)(2)  to  clarify  that 
conijianies  must  immediately  deactivate 
the  username,  in  the  AESDimct,  of  any 
enijiloyee  who  leaves  the  conijiany  or  is 
no  longer  an  authorized  user. 

•  Revise  §  80.(i(a)(l)(ii)  to  clarify  that 
the  U.SPPl  does  not  need  to  own/lease 
the  facility  where  the  goods  ai  tuallv 
begin  the  journey  to  the  jiort  of  exjiort. 

•  Revi.se  §  80.ii(a)(8)  to  reflect  the  new 
definition  of  “Ultimate  (ionsignee”  and 
to  clarify  that  for  licen.sed  shijiments  to 
international  waters,  the  jierson 
designated  on  the  exjiort  license  must 
he  rejiorled  as  the  ultimate  consignee. 

•  Revise  §  80.(i(a)(5)  to  clarify  that  the 
country  of  ultimate  destination  can  he 
the  country  where  the  goods  are  storiid. 

•  Revise  §  8().(i(a)(5)(i)  to  clarify  that 
the  country  of  ultimate  destination  for 
HLS  license  excejitions  and  non-licensed 
shijiments  to  international  waters  is  the 
nationality  of  the  jierson(s)  or  entity 
a.ssmning  control  of  the  item(s)  subject 
to  the  FAR  . 

•  Revi.se  §  8().(i(a)(8)  to  clarify  the 
carrier  identification  code  that  must  he 
rejiorted  in  the  AF.S  for  ves.sel 
shipments. 

•  In  §  8().(i(a)(t)).  revise  text  to  sjiecifv 
that  the  jiort  of  exjiort  for  .shijiments  hv 
overlami  transjiortation  is  where  the 
goods  cross  the  U..S.  border  into  Uanada 
or  Mexico,  including  transshijiments 
through  Canada  or  Mexico.  In  addition, 
language  was  added  to  address 
shijiments  by  ves.sel  and  air  involving 
.several  jiorls  of  exjiortation. 

•  In  §  8().(i(a)(9).  remove  jiaragrajihs 
(i)  and  (ii)  hecau.se  the  content  is 
included  in  the  text  of  §  8().()(a)(9). 

•  In  §  8().()(a)(17).  revise  the 
introductory  text  to  clarify  that  the 
value  rejiorted  in  the  AF.S  mu.st  he  in 
U..S.  dollars. 

•  Revi.se  §  8().()(a)(1t))  to  clarify  that 
the  reuse  of  the  shijiment  reference 
numher  is  jirohiliited. 

•  Revi.se  §  8().(i(a)(28)  liy  adding  a 
comma  and  the  word  “authorization’' 
after  the  word  “jiermit.”  This  revision  is 
to  clarify  that  authorizations,  such  as 


validated  end-users,  are  to  he  rejiorted 
in  the  license  code/licen.se  exenijition 
code  field. 

•  In  §8l).(i(a)  add  jiaragrajihs  (24). 
and  (24)(i)  through  (24)(iv)  to  include  a 
new  mandatory  filing  recjuirement  for 
ultimate  consignee  lyjie.  The  ultimate 
consignee  tVjies  are:  Direct  (Consumer, 
(iovernment  iMitity.  Reseller,  and  Other/ 
Unknown.  If  more  than  one  t  vjie  ajijilies 
to  the  ultimate  consignee,  rejiort  the 
tvjie  that  ajijilies  most  often. 

•  In  §  8().(i(h).  redesignate  jiaragrajihs 
(15)  and  (1(i)  as  jiaragrajihs  (Ki)  and  (17) 
and  add  new  jiaragrajih  (15)  to  include 
the  new  conditional  filing  reijuirement 
for  r(!]iorting  the  license  value. 

•  In  §  8().(i(h)(l ).  clarify  that  an 
authorized  agent  shall  he  rejiorteil  in  the 
AF.S  when  the  agent  jirejiares  and  files 
the  FFl  or  is  named  on  the  exjiort 
license.  Therefore,  the  language  from 
(h)(l)(ii)  is  removed  because  it  is 
cajitured  in  8().(i(h)(l ). 

•  Revise  §  8().()(h)(8)  to  add  the  words 
“seven-digit  aljiha  numeric  identifier." 

•  Revise  §  8().(i(c)(2)  to  allow  the 
U.SPPl  to  rejiort  the  container  numher 
for  containerized  ves.sel  shijiments  in 
the  (Kiuijiinent  numher  fiehl. 

•  Revise  §  80. 7(c)  to  sjiecifv  that  the 
Kimlierley  Proce.ss  Uertilicate  must  he 
faxed  to  the  Uensus  Hureau  jirior  to 
exjiort. 

•  In  §  80.8.  remove  the  citation 

“§  80.4(e)'’  and  add  in  its  jilace  “§80.7’’. 
which  references  the  reijuirement  to 
annotate  the  commercial  loading 
documents  with  the  jiroof  of  filing 
citation  and  exenijition  legend,  liecau.se 
the  incorrect  citation  was  jirovided. 
.Section  80.7  jirovides  recjiiirements  for 
annotating  the  hill  of  lading,  air  waybill, 
or  otlier  commercial  loading  documents 
with  the  jiroof  of  filing  citations,  and 
exenijition  legends. 

•  In  §  80.8(a).  remove  the  citation 
“§80.2”  and  add  in  its  jilace  “§  80.4(h)” 
because  the  incorrect  citation  is 
jirovided  in  the  current  FTR. 

•  In  §  80.8(li).  add  language  to 
reference  §80.4()  which  states  the 
reijuirements  for  filing  exjiort 
information  hy  jiijieline  carriers. 

•  Revise  §  80.9(li)  to  clarify  that 
failure  to  resjiond  to  fatal  error  messages 
for  shijiments  filed  subject  the  U.SPPl  or 
authorized  agent  to  jienalties.  In 
addition,  change  the  jiostdejiarture 
filing  time  frame  from  ten  (10)  calendar 
days  to  five  (5)  calendar  days,  and 
rejilace  the  word  “regulation”  with  “the 
FTR”  in  the  second  to  last  sentence. 

•  In  §80.10.  revise  the  introductorv 
text  to  sjiell  out  the  ac:ronvm  “FAR”  and 
remove  the  word  “also.” 

•  In  §  80.10.  revise  jiaragrajih  (h)  to 
include  reference  to  15  (iFR  758.1(g). 
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•  In  tj.'tO.K),  add  ])aragra])h  (c)  to 
include  the  retjuirenient  h)r  jjlacing 
certain  iid’orination  on  export  control 
(locnnuMits  for  shi|)nients  that  are 
exeni])!  from  filing  in  the  AES. 

•  In  ??3().l(i,  add  ])aragraph  (d)  for 
(ionntrv  (ironp  E;1  filing  recininnnents. 

A  shii)inent  d(!stined  for  a  connirv  listed 
in  (ionntry  (Ironp  E:1  as  ,s(!t  forth  in 
•Supplement  No.  1  to  1,5  (',ER  part  740 
shall  r(!(|nire  EEI  filings  nigardhi.ss  of 
value  mde.ss  such  shii)nu;nt  is  eligible 
lor  OIK!  of  more  of  the  (!xem])tions  in 
§30.37(y)  and  does  not  re(|nire  a  liccinse 
by  any  other  Federal  (lovermnent 
Agency. 

•  In  §  30.10,  add  paragra])h  (e)  for 
goods  licensed  hv  BKS  \vh(!r(!  the 
country  of  ultimate  destination  is  the 
I  tinted  States. 

•  Revise  §  30.18(a)  to  s])ell  out  the 
acronym  “ITAR”  and  to  clarify  that 
shipments  licensed  by  the  .State 
De])artment  that  are  ultimately  destined 
to  a  location  in  the  United  .States  are  not 
recpiired  to  he  filed  in  the  AE.S. 

•  In  §30.25,  add  paragraph  (c)  to 
include  the  new  filing  reciuirements  for 
goods  nijected  after  entrv  into  tlu! 

United  .States.  Those  goods  must  he 
filed  in  tlu!  AlvS  and  tlu!  value  to  he 
reported  is  the  d(!clared  im|)ort  value. 

•  Redesignate  §  30.20(a)  as  new 
])aragrai)h  §30.37(v)  to  include  the 
exemption  for  rejiorting  ves.sels,  aircraft, 
cargo  vans,  and  other  carriers  and 
containers  when  shijijiing  as 
instruments  of  international  traffic. 

•  Redesignate  and  revise  §30.20(1))  as 
§30.20. 

•  In  §30.28,  revise  the  titli;  to  remove 
the  (piotalion  marks  and  the  words  “by 
air."  This  section  clarifies  that  si)lit 
shipments  now  include  all  modes  of 
transportation  and  that  all  parts  of  a 
shipment’s  goods  must  leave  within  24 
hours  from  the  .same  ])ort  without 
retiuiring  a  new  EEI  filing  or  a  revision 
to  the  originally  filed  EEI. 

•  In  §  30.28,  revise  the  introductory 
text  to  remove  the  words  "by  air,"  and 
the  word  “aircraft"  and  adding  in  ])lace 
of  the  latter  the  word  “conveyance." 
and  to  clarify  that  all  ])arts  of  a  split 
.shi])ment  must  leave  from  the  same  port 
within  24  hours. 

•  In  §  30.28(a)  and  (h),  remove  all 
references  to  the  word  “flight”  and  add 
in  its  ])lace  “conveyance."  This  revision 
is  to  clarify  that  s])lit  shi])ments  ap])ly 
to  all  modes  of  transportation. 

•  Revise  §  30.20  to  clarify  the  value  to 
he  reported  for  II.SML  and  non-U.SME 
shijunents  of  goods  previously  imported 
for  rei)air,  alteration,  or  replaced  under 
warranty. 

•  Revise  §  30.35  to  clarify  that 
exem])tions  from  filing  in  tlie  AE.S  do 
not  apj)ly  when  a  shipment  falls  under 


§  30.2(a)(l  )(iv).  which  references  the 
types  of  ex])ort  shipments  that  must  he 
filed,  regardless  of  value. 

•  III  §30.30(1)),  add  jiaragraph  (7)  to 
include  the  recpnrement  for  repoiting  all 
used  self-propelled  vehicles. 

•  hi  §  30.30(1)).  revise  the 
iutroductory  text  to  clarify  that 
shiinnents  destiiuid  to  Uanada  must  he 
filed  in  the  same  manner  as  all  other 
ex])orts  when  they  fall  under 

§§  30.3()(1))(1 )  through  (7)  and  remove 
this  language  from  paragra])h  (l))(2). 

•  Revi.se  §30.37  iutroductory  text  to 
clarify  that  exem])tions  from  filing  EEI 
do  not  apply  if  the  shi])ment  falls  under 
§  30.2(a)(l  )(iv),  which  refeiences  the 
tyjies  of  exjiort  shi])ments  that  must  he 
filed,  regardless  of  value. 

•  In  §30.37,  remove  and  reserve 
paragraph  (e).  This  revision  removes 
goods  that  are  transported  In-hond 
through  the  United  .States  from  the  list 
of  exemptions.  These  shipments  are 
outside  the  .sco])e  of  the  F'l’R  and  aie 
excluded  from  filing  re(|uirements.  This 
exclusion  is  located  in  §  30.2(d)(1). 

•  In  §  30.37,  remove  and  reserve 
paragraphs  ((])  and  (r).  This  revision 
removes  the  exemption  for  temporarv 
exports  or  for  goods  that  were 
temporarily  imiiorted.  Tem])orarv 
shi])ments  of  goods  valued  over  .$2,500 
per  .Schedule  B  or  that  recpure  a  licen.se 
must  he  filed  in  the  AE.S.  When 
re])orting  tempoiarv  ex])oi't.s.  report  the 
appi()])riate  export  information  code  for 
temporarv  goods,  such  as  “TE  and  TB”. 

•  Revi.se  §  30.37(a)  hy  removing  the 
words  “Exciijit  as  noted  in  §30.2 
(a)(l)(iv)”  and  clarify  that  goods  that  ai’e 
of  domestic  and  foreign  origins  with  the 
same  .Schedule  B  numher  mu.st  he 
rejiurted  sejiarately.  In  addition  the 
reference  to  §  30.38  for  the  i'e])orting  of 
household  goods  was  added. 

•  Revise  §  30.37(g)  to  clarify  the  ty])e.s 
of  articles  that  are  exem])t  when 
.shipj)ing  to  foreign  libraries, 
government  estahlishments,  and  other 
similar  institutions. 

•  Revi.se  §  30.37(h)  to  clarify  the 
specific  .section  of  the  EAR  for  license 
exce])tion  UFT. 

•  Revi.se  §  30.37  by  adding  paragraphs 
(u).  (v),  (w),  (x)  and  (y)  to  clarify  that 
ex|)orts  of  technical  data  and  defense 
service  exeniptions;  vessels,  aircraft, 
cargo  vans,  and  other  carriers  and 
containei's  when  shipping  as  tools  of 
international  trade:  Army  Post  Office, 
Diplomatic  Post  Office  and  Fleet  Po.st 
Office  .shi|)ment.s;  .shi])ment.s  exported 
under  lic;en.se  exce|)tion  Baggage  (BAG) 
and  certain  shipments  destined  to 
Gountry  Group  E:l,  are  exempt  from  the 
EEI  filing  recjuirements. 

•  Revise  §  30.38  to  reflect  the  revi.sed 
definition  of  household  goods. 


•  In  §  30.39  and  §  30.40.  revise  the 
introductory  text  to  clarifv  that  the 
exemptions  for  the  U..S.  Arnied  .Services 
and  U..S.  government  agencies  and 
employees  do  not  apply  if  the  shipment 
falls  under  §  30.2(a)(l  )(iv),  which 
identifies  the  types  of  export  shipments 
that  must  he  filed,  regardless  of  value. 

•  In  §30.40.  remove  paragra])h  (d) 
because  §  30.37(g)  now  incorporates  the 
exem])tion  de.scrihed  in  this  |)aragrai)h. 

•  In  §  30.45(a).  revi.se  the  introductory 
text  by  removing  the  word  “shall"  from 
the  first  sentence  and  adding  in  its  place 
the  word  "may." 

•  In  §  30.45(a)(2).  remove  the  word 
“unladed"  and  adding  in  its  place 
“unladen.”  This  section  is  also  revised 
to  require  the  manifest  to  he  filed  with 
the  GBP  Port  Director  at  the  ])ort  of  exit 
rather  than  the  port  where  the  goods  are 
laden.  excej)t  for  shipments  from  the 
United  .States  to  Puerto  Rico. 

•  In  §  30.45(c).  revi.se  the  title  to 
remove  the  cpiotation  marks  and  the 
words  “hy  air"  since  this  reciuirement 
now  pertains  to  all  modes  of 
trans])ortation.  This  section  is  also 
reviseil  to  clarifv  that  a  split  shipment 
must  he  divided  hv  the  carrier. 

•  In  §  30.45(d).  remove  the  words 
“hill  of  lading”  in  the  last  .sentence  and 
add  in  its  ])lace  the  words  “commercial 
loading  document.” 

•  Revise  §  30.45(f)(1)  hv  adding  the 
words  “Excei)t  as  noted  in  §30.4  (h)(2)” 
to  clarify  that  proof  of  filing  citations 
and  exemption  legends  are  reipiired  for 
.shipments  between  the  Unitecl  .States 
ami  Puerto  Rico  when  the  carrier 
reaches  the  port  of  unlading. 

•  In  §  30.45(f),  remove  paragraphs  (3) 
and  (4)  hec:ause  requirements  for  truck 
and  rail  shipments  will  he  atlded  to 
§§30.45(0(1)  and  (2). 

•  In  §30.47,  revise  paragra])hs  (a), 
(a)(1)  ami  (a)(2)  to  clarify  that  the  carrier 
mu.st  file  the  manife.st  and  all  required 
filing  citations  and/or  exemption 
legends  in  accordance  with  the  GBP 
regulations. 

•  Revi.se  §  30.47(a)(3)  to  clarifv  that  a 
list  of  filing  citations  and/or  exemption 
legends  mu.st  he  pre.sented  for  caniers 
uuder  bond  on  an  incom])lete  manifest 
upon  recpiest  hv  GBP. 

•  In  §  30.50(h)(5).  remove  the  words 
“Automated  Foreign  Tratle  Zone 
Reporting  Program  (AFTZRP)”  and  add 
in  their  place  “Electronic  GBP  Form  214 
Admissions  (e214)"  since  the  AFTZRP 
was  eliminated  March  1. 200!). 

•  R(!vi.se  §  30.52  to  clarifv  the 
statistical  filing  recjuirements  for 
Foreign  Trade  Zone  shipments  via  the 
e214  or  j)aper  21 4A. 

•  In  §30.54(1)).  remove  the  word 
“region”  in  the  last  sentence  and  add  in 
its  place  the  word  “country."  This  is  to 
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clarify  that  the  region  of  origin  coile 
rej)lac:es  the  conntrv  of  origin  code  on 
the  (HP  Form  7.501. 

•  in  S?  30.71(1)).  n:vise  |)aragra|)h  (1). 
I'edesignate  paragraphs  (2)  and  (3)  as 
paragraphs  (3)  and  (4)  and  add  a  new 
paragra])h  (2).  'I’liis  revision  is  to  clarify 
that  the  civil  penalties  imposed  for  late 
filings  and  failures  to  file  are  different. 

For  late  filings,  the  penaltv  will  not 
exceed  .Si. 100  |)er  dav  of  delimpiency. 
and  no  more  than  .S10.000  per  violation; 
whereas,  failure  to  file,  the  penalty  will 
not  exceed  .SIO.OOO  per  violation. 

•  In  30.74(c)(3).  add  paragraphs  (vi) 
and  (vii)  to  clarify  that,  when  snhmitting 
a  voluntarv  self-disclosure,  the  per.son 
mn.st  indicate  the  corrective  measures 
taken  to  avoid  the  violation  in  the  future 
and  the  I'l’Ns  of  the  missed  and/or 
corrected  shipments. 

•  Revise  §  30.74(c)(.5)  to  include  the 
l)..S.  (lensus  linrean's  I'oreign  Trade 
Division  Web  site  regarding  further 
instructions  for  snhmitting  Voluntary 
self-di.sclosnre  (Y.SD)  to  the  (iensns 
Bureau. 

•  Revise  Appendices  B  through  f’  to 
rellect  all  projjosed  changes  to  the  FTR 
(liscns.sed  in  this  part. 

(Classification 

]{(i<>ul<ii()i'v  I"'l(‘xil)ili1v  Act 

rhe  (Chief  (Conn.sel  for  Regulation  of 
the  Department  of  (Commerce  certified 
to  the  (Chief  (Conn.sel  for  Advocacv  of  the 
.Small  Business  Administration  during 
the  jnoposed  rule  .stage  that  this  action 
w))nld  not  have  a  significant  economic 
impact  on  a  snhstantial  number  of  small 
entities.  The  factual  basis  for  this 
determination  was  |)nl)lished  in  the 
|)roposed  rule  and  is  not  repeated  here. 
No  comments  were  received  regarding 
the  certification.  As  a  result,  a 
regulatory  ilexihility  analysis  was  not 
re(|nired  and  none  was  prepared. 

Executive;  Orders 

This  rule  has  been  determined  to  he 
not  significant  for  pnri)ose.s  of  Executive 
Order  128(i().  It  has  been  determined 
that  this  rule  does  not  contain  policies 
with  federalism  implications  as  that 
term  is  defined  under  ICxecntive  Order 
13132. 

Pitpanvork  lU^hiction  Ac:l 

Notwithstanding  any  other  i)rovision 
of  law.  no  person  is  recinired  to  respond 
to,  nor  shall  a  per.son  he  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
recinirements  of  the  Baj)erwork 
Reduction  Act  (BRA),  unless  that 
collection  of  information  (lis])lays  a 
current,  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  This  rule 


contains  a  collection-of-iidormation 
subject  to  the  recinirements  of  the  BRA 
(44  ll.S.(;.  3.501  et  set].)  and  a  30-day 
notice  has  been  submitted  to  the  OMB 
under  control  nnmher  0007-01 52  for 
approval  to  continue  to  collect  export 
information  via  the  AIvS  and  to  collect 
two  additional  data  elements,  ultimate 
consignee  type  and  licen.se  value.  The 
e.stimated  burden  hours  for  filing  the 
.SKD  information  through  the  AKS  and 
related  docnments  (e.g..  the  AE.S 
Bartici])ant  Application  (ABA)  and 
AlvSDirect)  are  701.000. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  .statistics,  exports,  foreign 
trade.  rei)orting  and  recor(lkeej)ing 
recpiirements. 

For  the  reasons  set  out  in  the 
])reamhle.  the  (iensns  Bureau  is 
amending  Title  15.  (iFR  |)art  30.  as 
follows: 

PART  30— FOREIGN  TRADE 
REGULATIONS 

Subpart  A —  General  Requirements 

■  1-2.  The  anthoritv  citation  for  i)art  30 
continues  to  read  as  follows; 

Aulliiirily:  .5  ll..S.(:.  :{()1;  Kt  IL.S.C.  :t01- 
:t()7:  Keorgani/.ation  Plan  .5  of  l‘)!)0  (3  (’,FR 
l‘)49-10.5;i  ('.oni|)..  p.l004);  Deparl inent  of 
(^omiiKMct!  Orgaiii/.alioii  Order  No.  3.5-2A. 
)iilv  22.  1987.  as  aiiiended.  and  No.  :i5-2l5. 
l)iu:end)er  20.  llKHi.  as  aiiuMided;  and  Bnhiic 
haw  1(17-228.  lUi  .Slat. 13.50. 

■  3.  Amend  S  30.1  (c)  hv: 

■  a.  Revising  the  terms  and  definitions 
for  “AE.S  downtime  filing  citation.” 
"Annotation.”  "Automated  Export 
.System  Trade  Interface  Recpiirements 
(AE.S'riR).”  "Country  of  ultimate 
destination.”  “Filers,”  "Foreign 
Exi)ort,”  "Foreign  ])rincipal  jiarty  in 
interest  (FBBl).”  “Foreign  Trade  Zone.” 
"Harmonized  Tariff  .Schedide  of  the 
United  States  Annotated  (HTSU.SA).” 
"Method  of  transportation.”  "Bort  of 
export.”  "Bostdejiartnre  filing.”  “Bower 
of  attorney.”  “.Shiiiment.”  ".Shipment 
reference  numher.”  ".Shipjier’s  Export 
Declaration  (.Sid)).”  "Split  shipment,” 
"U..S.  (aistoms  and  Border  Brotection 
(CBB).”  and  "Written  Authorization:” 
and  removing  the  definition  for 
“Automated  f’oreign  'I’rade  Zone 
Reporting  Brogram  (AFTZRB).” 
“Loading  Document,”  "l'ix])ort  Value”; 
and 

■  I).  Adding  alphaheticallv  the 
definitions  for  “('.ommercial  loading 
document.”  "Di])lomatic  pouch,” 
“Electronic  (iBB  Florin  214  Admissions 
(e214)."  "Filer  ID,”  “Foreign  port  of 
unlading,”  “Household  goods,” 
“International  waters,”  "l.ssned 
banknote.”  “Mas.s-market  .software,” 


"Non  \d;.ssel  Operating  Common  (Carrier 
(NV()(X;),”  ".Shipping  documents,” 
"Tran.sshiiiment,”  “Value,”  and 
"Voluntarv  .Self-Di.sclosnre  (YSD)”. 

The  revisions  and  additions  read  as 
follows; 

§30.1  Purpose  and  definitions. 

"k  "k  if  "k  "k 

(c)  *  *  * 

AES  (lowniiiua  filing  cUniion.  A 
.statement  used  in  place  of  a  ])roof  of 
filing  citation  when  the  AE.S  or  AE.S 
Diwct  com|)uter  sy.stems  exjjerience  a 
major  failure.  The  citation  mn.st  appear 
on  the  hill  of  lading,  air  waybill,  export 
shipping  instructions,  or  other 
commercial  loading  documents.  The 
downtime  filing  citation  is  not  to  he 
used  when  the  filer's  .system  is  down  or 
experiencing  delays. 
***** 

Annotation.  An  explanatory  note  (e.g., 
proof  of  filing  citation,  po.stdejjartnre 
filing  citation.  AE.S  downtime  filing 
citation,  exemption  or  exclusion  legend) 
placed  on  the  hill  of  lading,  air  waybill, 
export  shipping  instructions,  or  other 
commercial  loading  docnments. 
***** 

Antonuitad  Exp<nt  Svstant  Trada 
Intarfaco  l{(;(jidi(;inonts  (AESTIP).  The 
document  that  describes  the  technical 
and  o])erational  rcupiirements  of  the 
Al'kS.  The  AE.STIR  presents  record 
formats  and  other  reference  information 
used  in  the  .AES. 

***** 

(ionnnarcicd  loading  docninant.  A 
docnment  that  establishes  the  terms  of 
a  contract  between  a  shipper  and  a 
transportation  companv  under  which 
freight  is  to  he  moved  between  jioints 
for  a  Sjjecific  charge.  It  is  nsnallv 
prejjared  by  the  .shi])])er  or  the  .shipper's 
agent  or  the  carrier  and  serves  as  a 
contract  of  carriage.  Exam])le.s  of 
commercial  loading  documents  include 
the  air  waybill,  ocean  hill  of  lading, 
truck  hill  and  rail  hill  of  lading. 
***** 

(ionntrv  of  nitiinata  dostination.  The 
country  where  the  goods  are  to  he 
consumed,  further  ])rocessed.  stored,  or 
manufactured,  as  known  to  the  U.SBBl  at 
the  time  of  exjiort.  (.See  §  3().(i(a)(5). 
***** 

Diplomatic  poach.  Any  properly 
identified  and  sealed  j)onch.  package, 
envelope,  hag,  or  other  container  that  is 
used  to  trans])ort  official 
correspondence,  docnments,  and 
articles  intended  for  official  use. 
between  embassies,  legations,  or 
consulates,  and  the  foreign  office  of  anv 
government. 

***** 
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EhctronU:  CHE  Form  214  Admissions 
{(‘214).  An  automated  (IBP  mechanism 
that  allows  importers,  brokers,  and  zone 
operators  to  rejiort  l"rZ  admission 
information  electronically  via  the  CBP  s 
Automated  Broker  Interlace.  The  e214  is 
the  electronic  mechanism  that  rejilaced 
the  Census  Bureau’s  Automated  Foreif>n 
Trade  Zone  Report in{>  Program 
(AFTZRP]. 

***** 

FiUns  Those  DSPPls  or  authorized 
agents  (of  either  the  DSPPl  or  the  FPPl) 
who  have  been  approved  to  lile  Fid 
directly  in  the  AFS  or  AFSDiroct 

Internet  application. 

Fil(n-  ID.  The  Employer  Identdication 
Nnmher  or  Dun  8:  Bradstreet  Number  ol 
the  company  or  individual  iiling  the 
exjjort  information  in  the  Automated 
Export  System. 


nersonal  iiroperty  necessary  and 
apiiropriate  for  u.se  by  the  DSPPl  in  the 
USPPPs  dwelling  in  a  foreign  (xnmtry 
that  are  shipjied  under  a  hill  oi  lading 
or  an  air  waybill  and  are  not  intemled 
for  sale. 

***** 

Intornotionol  u  alors.  Waters  located 
outside  the  D.S.  territorial  .sea.  which 
extends  12  nautical  miles  measured 
from  the  ha.selines  of  the  United  States, 
and  outside  the  territory  of  any  foreign 
conntrv.  including  the  territorial  waters 
thereof.  Note  that  vessels,  platlorms. 
buoys,  umlersea  systems,  and  othei 
similar  structures  that  are  located  in 
international  waters,  hut  are  attached 
permanently  or  temporarily  to  a 
country’s  i:ontinental  shell,  are 
considered  to  he  within  the  territory  ot 
that  country. 


Foreign  oxpoiis.  Commodities  ot 
foreign  origin  that  have  iireviously  been  i 
admitted  to  a  D.S.  FTZ  or  entered  the  j 
United  States  for  consnmiition.  f 

including  entrv  into  a  (.BP  bonded  j 

warehouse,  and  which,  at  the  time  ot  1 
exjiortation,  are  in  substantially  the 
same  condition  as  when  imported. 

Foreign  port  of  unlading.  The  jiort  in 
a  foreign  conntrv  where  the  goods  are 
removed  from  the  exiiorting  carrier.  The 
foreign  port  does  not  have  to  he  located 
in  the  country  of  destination.  The 
foreign  port  oi  unlading  shall  he 
reported  in  terms  of  the  Schedule  K. 
“Classification  of  CBP  Foreign  Ports  by 
Ceo<’raphic  'Trade  Area  and  (.ountiy. 

Foimgn  Principal  Party  in  Interest 
(FPPIl.  'I'I'^f^'  purtv  abroad  who  jmrcha.ses 
the  goods  for  exjiort  or  to  whom  ^dial 
deliverv  or  end-use  of  the  goods  will  be 
made,  this  iiarty  may  he  the  Ultimate 

Tr(td(-  Zoiio  (hlZ).  SptH-iculy 
licensed  commercial  and  indii.strial 
areas  in  or  near  iiorts  of  entry  where 
foreign  ami  domestic  goods,  including 
raw  materials,  com])onents,  and 
finished  goods,  may  he  brought  in 
without  being  subject  to  payment  ot 
caistoms  duties.  Cowls  brought  into 
these  zones  may  he  stored,  sold, 
exhibited,  repacked,  assembled,  soiled, 
graded,  cleaned,  manufactured,  or 
otherwise  maniiuilated  jirior  to  reexjiort 
or  entrv  into  the  country’s  customs 
territorv. 


Issued  banknote.  A  promissory  note 
intended  to  circulate  as  money,  usually 
jirinted  on  papier  or  jilastic,  issued  by  a 
hank  with  a  specific  denomination, 
jiayahle  to  an  individual,  entity  or  the 
liearer. 


Kimberley  Proc(^ss  Qn  tificate  (KPC). 

'The  document  used  to  certify  the  oiigin 
of  rough  diamonds  from  sources  which 
are  free  of  conflict. 

***** 

Mass-market  software.  Software  that 
is  produced  in  large  numhers  and  made 
available  to  the  public.  It  does  not 
include  software  that  is  customized  tor 
a  siiecific  user. 

***** 

Method  of  transportation.  'The  method 
by  which  goods  are  ex]K)rted  from  the 
United  States  bv  way  of  seaports, 
airports,  or  land  border  crossing  points. 
Methods  of  transportation  include 
vessel,  air,  truck,  rail,  mail  or  other. 
Method  of  transjiortation  is  synonymous 
with  mode  ot  traus])ortation. 
***** 

Non-Vessel  Operating  Common 
Carrier  (NVOCC).  A  freight  forwarder 
that  acts  as  common  carrier  hut  does  not 
operate  the  vessels  by  whic:h  ocean 
transportation  is  provideil.  and  is  a 
ship]>or  in  roliition  to  tliii  invoKod 
ocean  common  carrier. 


I larmoni'/.ed  Tariff  Schedule  oj  the 
United  States  Annotated  (HTSVSA).  An 
organized  listing  of  goods  and  their  duty 
rates,  developed  by  the  U.S. 
International  'Trade  Commission,  as  the 
basis  for  classifying  imiiorted  products. 

Household  goods.  Usual  and 
reasonable  kinds  and  cjuantities  oi 


Port  of  export.  'The  port  of  export  i.s 
the  U.S.  (iusloms  and  Border  Protection 
(CBP)  seaiiort  or  airport  where  the  goods 
are  loaded  on  the  aircraft  (ir  vessel  that 
is  taking  the  goods  out  ot  the  United 
States,  or  the  CBP  port  where  exports  by 
overland  transportation  cross  the  U.S. 
border  into  Canada  or  Mexico.  For  EEt 
reporting  purposes  only,  tor  goods 
ioaded  aboard  an  aircraft  or  vessel  that 


.stops  at  several  ports  helore  clearing  to 
the  foreign  conntrv.  the  port  of  export  is 
the  first  CBP  port  where  the  goods  were 
loaded.  For  goods  ott-loadeil  from  the 
original  conveyance  to  anothei 
conveyance  (even  if  the  aircraft  or  vessel 
belongs  to  the  same  carrier)  at  any  ot  the 
ports,  the  port  where  the  goods  were 
loaded  on  the  last  conveyance  hetore 
going  foreign  is  the  iiort  ot  export.  1  he 
port  of  export  i.s  reported  in  terms  oi 
Schedule  U.  "Classification  of  CBP 
Districts  and  Ports.”  Use  port  code  HOOO 
for  shijmients  by  mail. 
***** 

Postdeparture  filing.  The  jirivilege 
granted  to  apjiroved  llSPPls  tor  their 
EEl  to  be  filed  ui)  to  five  (5)  calemlar 
(lavs  after  the  date  of  export. 

*  "  *  *  *  * 

Power  ofattoriwy.  A  legal 
authorization,  in  writing,  trom  a  USl  l  i 
or  FPIM  stating  that  an  agent  has 
authority  to  act  as  the  principal  party’s 
true  and'  lawful  agent  for  purposes  ot 
prejiaring  and  tiling  the  EEt  in 
accordance  with  the  taws  and 
regulations  of  the  United  States.  (See 
Appendix  A  ot  this  part.) 
***** 

Shipment.  All  goods  being  sent  tiom 
one  USPPl  to  one  consignee  located  in 
a  single  country  of  destination  on  a 
sim’le  conveyance  and  on  the  same  day. 
Ex("ept  as  noted  in  ^  :i().2(a)(1)(iv).  the 
1  l‘El  shall  he  filed  when  the  value  ot  the 
goods  is  over  $2..'i()0  per  Schedule  B  or 
H'TSUSA  commodity  classification 
code. 

Shipment  ndcrence  numimr.  A  unuine 
)d  identification  nnmher  assigned  to  the 
shipment  by  the  tiler  tor  reterenc.e 
purposes.  The  reuse  ot  the  shipment 
s.  reference  number  is  prohiliited. 

Shipper's  E.xport  Declaration  (SED). 
'The  Ue]iartment  of  Commerce  paimr 
)us  form  used  under  the  Toreign  1  rack. 
Statistics  Regulations  to  collect 
information  from  an  entity  exporting 
from  the  United  States.  'This  form  was 
used  for  compiling  the  official  U.S. 
not  export  statistics  for  the  United  States 
and  for  export  control  purposes.  1  he 
SED  became  oh.solete  on  October  1. 
'2008.  with  the  im])lementation  ot  the 
Ikireign  'Trade  Regulations  (1"TR)  and 
has  been  superseded  by  the  EEl  tiled  m 
the  AES  or  through  the  AESDiivct. 

’?  Shifiping  documents.  Documents  that 

include  hut  are  not  limited  to 

^  commercial  invoices,  export  shipiiing 

instrm  tions.  packing  lists,  hill  ot 
,  1  ,,  ladings  and  air  waybills. 


Split  shipment.  A  shipment  booked 
for  oxi'ort  that  is  divided  by  the  carrier 
in  two  or  more  shipments  by  the  same 
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mode  ot  trans])ortation  Irom  the  same 
port  within  24  liours. 
***** 

Irdnsshifynuinl.  The  transfer  of 
merchandise  from  the;  country  or 
countries  of  origin  tlirough  an 
interiiKuliary  country  or  countries  to  tin; 
country  of  ultimate  destination. 
***** 

U.S.  (Aislonis  and  Bordar  Protaction 
(C'diP).  The  border  agency  within  the 
Department  of  Homeland  Security 
(DllS)  charged  with  the  management, 
control,  and  prot(!ction  of  onr  Nation’s 
borders  at  and  hidween  the  official  i)orts 
of  entry  of  the  United  States. 
***** 

V(dna.  The  selling  j)rice  (or  the  c:ost  if 
the  goods  are  not  sold)  in  U.S.  dollars, 
plus  inland  or  domestic  freight, 
insurance,  and  other  charges  to  the  U..S. 
.seaport.  airi)ort.  or  land  hordca’  ])ort  of 
(ixport.  Uost  of  goods  is  the  sum  of 
expim.ses  incurretl  in  the  USPlM’s 
accpiisition  or  production  of  the  goods. 
(See  <?:t().(i(a)(17)). 
***** 

X’oInntaiT  S(df-l)is(:Iosinv  (X'SD).  A 
narrative  account  with  snpi)orting 
documentation  that  sufficientlv 
describes  sns|)(!cti!d  violations  of  the; 
FTR.  A  V.SD  ndlects  due  diligence  in 
d(!t(H;ting.  and  cornu  ting  potential 
violation(s)  when  nHpiircul  information 
was  not  reported  or  when  incorrect 
information  was  i)rovided  that  violatcis 
tlu!  1-TR. 

***** 

Written  anthori/.ation.  An 
authorization,  in  writing,  hv  the  U.SRPI 
or  FPPl  stating  that  the  agent  has 
authoritv  to  act  as  the  U.SPld’s  or  Fl’lM's 
true  and  lawful  agemt  for  ])ur])oses  of 
preparing  and  filing  the  FBI  in 
accordance  with  the  laws  and 
nigulations  of  the  United  States.  (.See 
Ap|)(!ndix  A  of  this  i)art.) 

■  4.  Aimmd  S  80.2  as  follows: 

■  a.  R(!vise  paragraph  (a)(1  )(iv)(F): 

■  I).  Add  paragraph  (a)(  1  )(i v)(l  I); 

■  c.  Add  a  note  to  (a)(l  )(iv); 

■  d.  Revise  ])aragra])hs  (a)(2)  and  (1))(8): 

■  (!.  Revise  paragraph  (d)  introductorv 
text,  (d)(2).  and  (d)(4):  and 

■  f.  Add  paragra|)h  (d)(.5). 

I'Ik;  additions  and  nwisions  nxul  as 
follows: 

§  30.2  General  requirements  for  filing 
Electronic  Export  Information  (EEI). 

(a)  *  *  * 

(D*  *  * 

(iv)  *  *  * 

(F)  RiKpiiring  a  general  or  sp(!cific 
export  license;  i.ssued  hv  the  U..S. 
Nucl(;ar  Regulatory  Uommission  under 
10CFR  part  110. 


(H)  Usi;d  .self-prop(;lled  vehie:les  as 
defined  in  10  CFR  102.1  of  U.S. 

Uustoms  and  Bord(;r  I’rotection 
regulations,  exc(;|)t  as  noted  in  UUP 
r(;gulations. 

Note;  to  Paragra])!;  (a)(l)(iv):  For  the 
filing  r(;(purement  for  ex])orts  destin(;d 
for  a  country  in  Uountrv  Urou|)  Ivl  as 
set  forth  in  the  .Sn])pl(;ment  No.  1  to  15 
CFR  ])art  740.  .see  F  TR  S  OO.Ki. 

(2)  Filing  methods.  The  USPPl  has 
four  m(;ans  for  filing  Fid:  use;  AEHDirect: 
ele;ve;le)p  AF.S  se)ftware;  using  the;  AF.STIR 
(se;e;  <\\  \v\\\(:hp.gov/x\)/cgov/trade/ 
antonuited/aes/teeh_does/aestir/>)\ 
pure;ha.se  seeftware  de;ve;le)pe;el  hv 
e:e;rti)ie;d  ve;nele)rs  using  tlu;  AF.STIR:  e)r 
use  an  authe)rize;el  ageait.  An  FPPl  e.an 
e)nly  use;  an  authe)rize;el  agent  in  a  re)ute;el 
transae:tie)n. 

(I) )*  *  * 

(8)  The;  AF.S  ele)wntime;  ])re)e:e;elure;s 
pren'iele;  unife)rm  instrue;tie)ns  for 
pre)e;e;ssing  e;x])e)rt  transae:tie)ns  whe;n  the; 
ge)ve;rnme;nt’s  AF.S  e)r  AliSIJireet  is 
unavailable  fe)r  transmi.ssie)n.  (.See; 

§  80.4(h)(1)  anel  80.4(1))(8).) 
***** 

(el)  Fxcinsions  from  filing  EEL  'I’he; 
fe)lle)wing  tyj)e;s  e)f  transae;tie>ns  iire; 
eeutsiele;  the;  se:e)pe;  e)f  this  pent  anel  shall 
he;  e;xe:luele;el  from  FFl  filing. 
***** 

(2)  Fxe;e;pt  Pue;rte)  Rie;e)  anel  the;  U..S. 
Virgin  Islanels.  ge)e)els  shippe;el  fre)m  the; 
U..S.  te;rrite)rie;s  anel  ge)e)els  shippeel 
l)e;twe;e;n  the  Uniteel  .States  anel  the.se; 
te;rrite)rie;s  ele;  ne)t  re;e]uire;  Fid  filing. 
lle)we;ve;r.  ge)e)els  transiting  U..S. 
te;rnte)rie;s  te;  fe)re;ign  ele;stinatie)ns  reejiiire; 
FFl  filing. 

***** 

(4)  Ce)e)els  shi])])e;el  te;  Cuantanamo  Uav 
Naval  Base;  in  Ceiha  fre)m  the;  Uniteel 
.State;s,  Pue;rte)  Rie:e).  e)r  the;  U..S.  Virgin 
Islanels  anel  fre)m  Cuantaname)  Bay 
Naval  Base  to  the;  Uniteel  States.  Puerte; 
Rie:e).  or  the  U..S.  Virgin  Islanels.  (.Se;e 

§  80.80  for  filing  re;eiuire;me;nts  for 
shi])ments  expenteel  te;  the  U..S.  Armeel 
.Se;rvie:es.) 

(5)  (;e)e)els  lie:ense;el  by  ;i  U..S.  fe;eleral 
ge)ve;rnmenl  age;ne;y  whe;re;  the;  e:e)untry 
e)f  idtimate;  ele;stinatie)n  is  the;  Unite;el 
.State;s  e)r  ge)e)els  elestine;el  te;  int(;rnatie)nal 
wate;rs  whe;re;  the;  pe;rse)n(s)  eer  e;ntitv 
a.ssuming  e;e)ntre)l  e)f  the;  ite;m(s)  is  a 
e;itize;n  eer  pe;rmime;nt  re;siele;nt  alien  e)f 
the;  Uniteel  .State;s  e)r  ii  jurielie:al  entitv 
e)rganize;el  unele;rtlu;  laws  e)fthe;  Uniteel 
.State;.s  e)r  a  juriselie;tie)n  within  the; 

Unite;el  .State;s. 

***** 

■  5.  Anienel  80.8  hv  revising 
])aragraphs  (1))(2)  intre)elue;te)ry  te;xt. 
(l))(2)(iii).  iinel  (e:)(2)(ii),  anel  aeleling 
])aragraphs  (h)(4)  anel  (c)(8)  te;  re;ael  as 
fe)lle)ws: 


§30.3  Electronic  Export  Information  filer 
requirements,  parties  to  export 
transactions,  and  responsibilities  of  parties 
to  export  transactions. 

***** 

(h)  *  *  * 

(2)  USPPl.  Id)!'  purpe)se;s  e)f  filing  Idd. 
the;  U.SPPl  is  the  i)e;rse)n  e)r  le;gal  entity 
in  the;  Unite;d  .States  tli.it  ree:e;ive;s  the; 
priniiiry  l)e;ne;fit.  meenetiiry  e)r  e)the;rwise;, 
fre)m  the;  1ransiie:tie)n.  (ienenilly.  th;it 
])e;rse)n  or  entity  is  the;  U..S.  se;lle;r. 
mimufiie;tnr!;r.  e)reler  |)arty.  e)r  fe)re;ign 
eaitity  if  in  the;  Uniteel  .State;s  at  the;  time; 
ge)e)els  are  i)ure:h:ise;el  e)r  e)htaine;el  fe)r 
e;x|)e)rt.  The  fe)re;ign  e;ntity  sluill  he  listeel 
<is  the;  USPPl  if  it  is  in  the  Uniteel  .Stat(;s 
whe;n  the;  items  are  ])ure:haseel  e)r 
eehtaineel  for  ex])e)rt.  The;  fe)re;ign  entity 
shall  then  folle)w  the  preevisions  lor 
filing  the  FFl  spee;ifie;el  in  §§80.8  anel 
80.0  pe;rtaining  to  the  U.SPPl. 
***** 

(iii)  If  a  U..S.  eereler  party  eliree:tly 
iirranges  fe)r  the  sale  anel  expe)rt  e)f  ge)e)els 
te)  the;  FPPl.  the;  U.S.  e)reler  partv  shiill 
l)eliste;el  as  the;  U.SPPl  in  the;  FEI. 
***** 

(4)  Uarrier.  A  e:arrie;r  is  an  inelivieiual 
e)r  le;giil  eaititv  in  the  husiness  e)f 
trans])e)rting  passe;nge;rs  e)r  ge)e)els. 
Airline;s.  true:king  e;e)mpimie;s.  railre)iiei 
e;e)m|)anie;s.  shij)j)ing  lines,  anel  pipeline; 
e:e)mpanie;s  are;  all  e;xam])le;s  e)f  e:arrie;rs. 

(e:)  *  *  * 

(2)  *  *  * 

(ii)  Obtaining  a  pe)we;r  e)f  atteernev  e)r 
writte;n  authe)rizatie)n  fre)m  the;  U.SPPl  te; 
file;  the  FFl. 

***** 

(8)  Uarrier  responsibilities,  (i)  The; 
e:arrie;r  mu.st  ne)t  leaiel  e)r  me)ve  e;arge) 
unless  the  reeiuired  ele)e;umentation, 
fre)m  the;  U.SPPl  e)r  authe)rize;d  agent. 
e:e)ntains  the  re;ejuired  AF.S  proof  e)f 
filing.  pe)stele|);n'ture;.  downtime, 
e;xe;lusion  e)r  exe;m])tie)n  e.itations.  This 
informatie)!!  must  he  e;iteel  on  the  first 
])age  of  the;  hill  of  laeling,  air  waybill,  e)r 
e)ther  e:e)mme;re:ial  loaeling  ele)cuments. 

(ii)  'flu;  e;arrie;r  must  annotate;  the  AF.S 
])re)e)f  e)f  filing,  pe)stde;parture;, 
elowntime,  e;xe;lusion  e)r  e;xe;mi)tie)n 
e;itatie)ns  on  the  e:arrie;r's  ontl)e)unel 
mimife;st  whe;n  re;ejuire;el. 

(iii)  The  c;irrie;r  is  respe)nsil)le;  fe)r 
pre;se;nting  the;  re;e]uire;el  AF.S  pre)e)f  e)f 
filing.  pe)stele;])arture;.  ele)wntime;. 
e;xe:lusie)n  e)r  exemptieen  e:itatie)ns  te)  the; 
(dip  Pe)rt  Dire;e:fe)r  at  the;  pe)rt  e)fe;xpe)rt 
as  state;el  in  .Suhpiirt  F  e)f  this  ]);irt.  .Sue;h 
pre;se;ntatie)n  shall  he;  withe)ul  material 
e:hange;  e)r  :une;nehne;nt  e)f  the;  ])re)e)f  e)f 
filing,  i)e)stele;j)arture;,  ele)wntime. 
e;xe:hisie)n  e)r  e;xe;mptie)n  e:itatie)n. 

(iv)  The;  e;arri);r  shall  ne)tify  the;  U.SPPl 
e)]'  the;  autheerizeel  agent  e)f  e:hange;s  to  the; 
transpe)rtatie)n  elata,  anel  the;  USPPl  e)r 
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the  authorized  agent  shall  electronically 
transmit  the  corrections,  cancellations, 
or  anunuiments  as  soon  as  the 
corrections  are  known  in  accordance 
with  <^3().‘).  Manifest  amendiiKMits  must 
he  mad(!  iu  accordance  with  (iBP 
Higulations. 

(v)  Retain  dociniHmts  |)(;riaining  to  the 
export  shipment  as  specif  ied  in  30.10. 
***** 

■  0.  Amend  30.4  hv: 

■  a.  Revising  ])aragraphs  (a)(())  and  (8); 

■  h.  Redesignating  paragraphs  (a)(5))  and 
(10)  as  i)aragraphs  (a)(10)  and  (11): 

■  c.  Adding  new  paragraph  (a)(5)); 

■  d.  Revising  ])aragra])h  (1))(1)  and 
paragraph  (h)(2)  introductory  text; 

■  e.  Redesignating  j)aragraph  (h)(3)  as 
(h)(4): 

■  f.  Adding  a  new  paragra])h  (h)(3); 

■  g.  Revising  newly  redesignated 
paragraph  (h)(4); 

■  h.  Adding  paragraph  (h)(.'5);  and 

■  i.  Revising  paragra])h  (c). 

The  additions  and  revisions  read  as 
follows: 

§30.4  Electronic  Export  Information  filing 
procedures,  deadlines,  and  certification 
statements. 

***** 

(a)  *  *  * 

(0)  Shipments  where  com])lete 
outbound  manifests  are  retpiinuf  prior  to 
c:learing  ve.ssels  going  directlv  to  the 
countries  identified  in  II. ,S.  (aistoms 
and  Border  Protection  regulations  15) 
(Il’R  4.7.'j(c)  and  ain:raft  going  directly 
or  indirectly  to  thost;  countries.  (.See 
U..S.  (iustoms  and  Border  Protection 
regulation  15)  (IFR  1 22.74(1))(2)): 
***** 

(8)  .Shipments  that  recjuire  a  license 
from  the  Bl.S  and  (ixjjorts  listed  under 
BBS's  grounds  for  denial  of 
postdeparture  filing  status  (see  1,5  CFR 
758.2): 

(5))  .Shipments  that  require  a  license 
from  the  Nuclear  Regulatory 
Commi.ssion. 

***** 

(h)  *  *  * 

(1)  For  USML  shipments,  refer  to  the 
ITAR  (22  CFR  123.22(h)(1))  for  s])ecific 
re(|uirements  concerning  ])redeparture 
filing  time  frames.  In  addition,  if  a  filer 
is  unable  to  actjuire  an  ITN  hecau.si!  the 
AF.S  or  AESDircct  is  not  o])erating,  the 
filer  shall  not  export  until  the  AF.S  is 
o])erating  and  an  ITN  is  ac(|uin;d.  The 
downtime  filing  citation  is  not  to  he 
used  when  the  filer's  systcmi  is  down  or 
experiencing  delays. 

(2)  For  non-U.SMF  shipments,  except 
shi])ments  between  the  United  .States 
and  Puerto  Rico,  file  the  FFI  and 
provide  the  ITN  as  follows  (.See 

§  30. 4(h)(3),  for  filing  timeframes  for 


shi])ments  between  the  United  .States 
and  Puerto  Rico): 

***** 

(3)  For  shi|)ments  between  the  United 
.States  and  Puerto  Rico,  the  AFS  proof  of 
filing  citation,  po.stdeparture  filing 
citation,  or  exemiJtion  citation  must  hi; 
presented  to  the  carrier  by  the  time  the 
shipment  arrives  at  the  port  of 
unloading. 

(4)  For  non-U.SMF  shipments  when 
the  AF.S  or  AESlJiivct  is  unavailable, 
use  the  following  instructions: 

(i)  If  the  participant's  AF.S  is 
unavailable,  the  filer  must  delav  the 
ex])ort  of  the  goods  or  find  an 
alternative  filing  method; 

(ii)  If  .AF.S  or  AF.SDiivct  is 
unavailable,  the  goods  may  he  ex])orted 
and  the  filer  must: 

(A)  Provide  the  appro])riate  downtime 
filing  citation  as  described  in  §30.7(1)) 
and  Appendix  D;  and 

(B)  Report  the  FFI  at  the  first 
opportunitv  AF.S  or  AESDiiHct  is 
available. 

(5)  For  used  self-])roi)elled  vehicles  as 
defined  in  15)  CFR  15)2.1  of  U..S. 

Customs  and  Border  Protection 
regulations,  the  U.SPPI  or  the  authorized 
agent  shall  file  the  I'iFI  as  reipured  by 

§  30.0  and  provide  the  filing  citation  to 
the  CBP  at  least  72  hours  ])rior  to  export. 
The  filer  must  also  provide  the  carrier 
with  the  filing  citation  as  reipured  by 
j)aragraph  (h)  of  this  .section. 

(c)  HHI  liansmiilcnl  postdt^nniuiv. 
i^ostde])arture  filing  is  only  available  for 
ap|)roved  U.SPPIs  and  ])rovides  for  the 
electronic  f  iling  of  the  data  elements 
required  by  §  30.0  no  later  than  five  (5) 
calendar  days  after  the  date  of 
exportation.  For  U.SPPIs  approved  for 
j)o.stde])arture  filing,  all  shi])ments 
(other  than  those  for  which 
prede])arture  filing  is  specifically 
reipured).  by  all  methods  of 
transportation,  may  he  exported  with 
the  filing  of  FFI  made  postde])arture. 
Authorized  agents  or  service  centers 
may  transmit  information  ])ostdeparture 
on  behalf  of  U.SPPIs  approved  for 
postdeparture  filing,  or  the  a])proved 
U.SPPI  may  transmit  the  data 
|)ostde])arture  itself. 
***** 

■  7.  Amend  §  30.5  by  revising  paragraj)!) 
(c)  introductory  text,  adding  paragraphs 
(c)(l)(ix)  and  (c)(3)(i)(C).  and  revising 
paragraphs  (d)(1)  and  (2)  to  read  as 
follows: 

§30.5  Electronic  Export  Information  filing 
application  and  certification  processes  and 
standards. 

***** 

(c)  Postdapartuiv  filing  appiovnl 
process.  Postdeparture  filing  is  a 


privilege  granted  to  approved  U.SPPIs 
for  their  FFI  to  he  filed  up  to  five  (5) 
calendar  days  after  the  date  of  export. 
The  U.SPPI  or  its  authorized  agent  may 
not  transmit  FFI  postdeparture  for 
certain  types  of  shi|)ments  that  are 
identified  in  §3().4(a).  The  U.SPPI  mav 
apply  for  po.stdeparture  filing  jirivileges 
by  submitting  a  po.stdeparture  filing 
a})plication  at  www.cnnsns.gov/dns.  Au 
authorized  agent  may  not  ap])ly  on 
behalf  of  a  U.SPPI.  Tlie  Census  Bureau 
will  distribute  the  applications 
submitted  by  U.SPPI's  who  are  applying 
for  postdei)arture  to  the  CBP  and  the 
other  federal  government  partnershi]) 
agencies  for  their  review  and  approval. 
Failure  to  meet  the  standards  of  the 
Census  Bureau.  CBP  or  any  of  the 
partnership  agencies  is  reason  for  denial 
of  the  AF.S  a])])licant  for  po.stdeparture 
filing  privileges.  Each  partnership 
agency  will  develop  its  own  internal 
])ostdeparture  filing  acceptance 
.standards,  and  each  agencv  will  notifv 
the  Census  Bureau  of  the  U.SPPI 's 
success  or  failure  to  meet  that  agency's 
acceptance  standards.  Any  ])artner.shij) 
agency  may  require  additional 
information  from  U.SPPIs  that  are 
applying  for  po.stdeparture  filing,  fhe 
Census  Bureau  will  notify  the  U.SPPI  of 
the  decision  to  either  deny  or  a])prove 
its  application  for  ])ostdeparture  filing 
privileges  within  ninety  (5)0)  calendar 
days  of  receipt  of  the  i)ostdeparture 
filing  application  hv  the  Census  Bureau. 

(1)  *  *  * 

(ix)  The  U.SPPI  fails  to  demon.strate 
the  ability  to  meet  the  AF.S  predeparture 
filing  requirements. 
***** 


(C)  The  U.SPPI  or  its  authorized  agent 
files  postdeparture  for  commodities  that 
are  identified  in  §  30. 4(a). 
***** 

(d)  *  *  * 

(1)  AESDii'Hct  user  names  and 
l)asswords  are  to  he  kept  secure  by  the 
account  admini.strator  and  not  disclosed 
to  any  unauthorized  user  or  any  persons 
outside  the  regi.stered  comi)anv. 

(2)  Registered  companies  are 
responsible  for  those  persons  having  a 
user  name  and  ])assword.  If  an 
enqiloyee  with  a  u.ser  name  and 
password  leaves  the  com])any  or 
otherw  i.se  is  no  longer  an  authorized 
user,  the  com])any  shall  immediately 
deactivate  that  u.sername  iu  the  system 
to  ensure  the  integrity  and 

conf  identiality  of  Title  13  data. 
***** 

■  8.  Amend  §  30.0  as  follows: 

■  a.  Revise  paragraj)hs  (a)(l)(ii).  (a)(3). 
(a)(5)  introductory  text,  (a)(5)(i).  (a)(8). 
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(a)(0).  (a)(17)  introductory  t(;xt.  (a)(10), 
and  (a)(2.'l); 

■  I).  Add  paragraph  (a)(28); 

■  c.  Revi.se  |)aragraph  (1))(1)  introductory 
text.  (I))(l)(ii).  and  (l))(8): 

■  d.  Riulesignate  ])aragraphs  (l))(1.5)  and 
(Ki)  as  (l))(  Hi)  and  (17).  respiictively. 
and  revise  them: 

■  e.  Add  a  new  paragraph  (l))(15);  and 

■  f.  Revise;  paragraph  ((:)(2). 

'I'Ik;  revisions  and  additions  read  as 
follows: 

§30.6  Electronic  Export  Information  data 
elements. 


(ii)  Addmss  of  tin;  rSPPI.  In  all  EEl 
niings.  the  U.SPI’l  shall  r(;port  the 
address  or  location  (m;  po.st  office  box 
ninnher)  from  which  the  goods  actually 
iM'gin  the  journey  to  the  port  of  export 
even  if  the  II.SPPI  does  not  own/lea.se 
the  facility.  For  example,  the  EEl 
covering  goods  laelen  aboard  a  truck  at 
a  war(;house  in  (leorgia  for  trans|)orl  to 
Florida  for  loading  onto  a  v(;s.sel  for 
(;xport  to  a  foreign  conntrv  shall  show 
the;  address  of  the  war(;hous(;  in  (J(;orgia. 
For  shi|)ments  with  multiple  origins, 
report  the  addr(;ss  from  which  Ihi; 
commodity  with  the  gr(;atesl  value 
lH;gins  its  (;xi)ort  jonrnev.  If  such 
information  is  not  known.  r(;port  the 
address  in  the  slate  where  the 
commoditii's  are  consolidated  for 


(8)  I’liiiudta  con.s7g/jf;e.  The  ultimate 
consignee  is  the  ])(;rson.  parly,  or 
d(;sigm;(;  that  is  locat(;d  abroad  and 
actually  receives  the  export  shi])ment. 
The  name  and  address  of  the  ultimate 
consignee;.  wheth(;r  hv  .sale  in  the 
llnit(;d  .States  or  abroad  or  by 
consignment,  shall  he  report(;d  in  the; 
EEl.  The  ultimate;  e:e)nsigne;e;  as  kne)wn  at 
the;  time;  of  e;x])e)rt  shall  he;  re]K)rti;el.  Fe)r 
.shi|)me;nts  re;einiring  an  e;xpe)rt  lie:e;nse 
ine;lneling  shipmeaits  te;  inte;rnatiemal 
waters,  the;  ultimate;  consignee;  reporteel 
in  the;  AE.S  shall  he;  the;  pe;r.se)n  .se; 
ele;signateel  e)n  the;  e;xpe)rt  lie:e;nse;  e)r 
autlujrizeel  to  he;  the  ultimate  e:e)nsigne;e; 
imeler  the;  applie:ahle;  lie:e;n.se;  e;xe;mi)tie)n 
e)r  exe;e;|)tie)n  in  e;e)nformane:e;  with  the; 
ICAR  e)r  ITAR.  as  a])plie;ahle;.  Fe)r  geeenls 
se)lel  e;n  re)iite;.  re;pe)rt  the;  appreepriate; 

“Te;  he;  .Seelel  En  Re)nte;"  inelie;ate)r  in  the; 
EEl.  anel  re;pe)rt  e:e)rre;e:te;el  infe)rmatie)n  as 
seeem  as  it  is  kneewn  (se;e;  §  80. U  fe)r 
pre)e:e;elnre;s  e)n  e;e)rre;e;ting  AE.S 
informatieen). 

*  *  *  *  * 

(.5)  Countvy  of  iiltimaia  destination. 
The;  e:ountry  eef  ultimate;  eie;stinalie)n  is 
the  e:e)untrv  in  whie:h  geeoels  are  te;  he 
e:onsume;el.  furthe;r  j)re)e;e;.s.se;el.  ste)re;el.  e)r 


mannfae;tnre;el.  as  kne)wn  te;  the;  IJ.Sl’Fl  at 
the  lime  e)f  e;xpe)rt.  The;  eiemntry  e)f 
nllimate;  ele;.stinatie)n  is  the;  e:e)ele  i.ssne;el 
hv  the;  I.SO.  (i)  .S/u'pnie.’/i/.s  under  ai] 
e.\port  licifnse.  license  exception  or 
lic(nise  exemption.  Fen'  shipments  nnele;r 
an  e;xpe)rt  lie:e;nse;  eer  lie;(;n.se  e;xi;mptie)n 
issueel  by  the;  De;parlment  e)f  .Stale. 

D13T(]  e)r  e;x|)e)rl  lie:e;nse  eer  lie:e;nse; 
e;xe:e;ptie)n  issue;el  hv  the;  De;|)arlme;nt  e)f 
(;e)mme;re;e;.  IJl.S.  the;  e;e)imtry  e)f  ultimate 
eie;.slinatie)n  shall  e:e)nfe)rm  te;  the;  e:e)nntry 
e)f  nltimate  ele;stinatie)n  as  sheewn  e)n  the; 
lie;e;nse;.  In  the  e;ase;  e)f  a  Department  e)f 
.State  lie:e;nse;.  the;  e:e)nntry  e)f  ultimate; 
ele;stinatie)n  is  the;  e:e)nntry  spe;e:ifie;el  with 
re;s])e;e:t  te;  the;  e;nel  use;r.  Fe)r  ge)oels 
lie:e;nseel  by  e)ther  ge)vernm(;nt  age;ne:ie;s. 
refer  te;  the;ir  .spe;e:ifie;  re;e|nirements 
e:e)ne;erning  preevieling  e:e)imtry  e)f 
ele;.stination  infe)rmatie)n.  Fe)r  shi])me;nts 
te)  internal ienial  welters  feir  iteans  that  are; 
he;ing  expen  teel  jnirsuant  te)  a  131.S  lie:e;nse; 
exe;e;])tie)n  e)r  No  Lie:e;n.se;  Re;e]uireel 
(NER).  the;  e;e)untry  e)f  elestinalion  te)  he 
re;|)orte;el  is  the;  natieniality  e)f  the; 
pe;rse)n(s)  e)r  (;ntitv  eissnming  e:onlre)l  of 
the;  ite;m(s)  snhje;e:t  to  the;  Expe)rt 
Aelministratie)!!  Re;gnlalions  that  are; 
being  e;x|)e)rte;el. 

***** 

(8)  (Jarrier  identification.  The  e:arrie;r 
ielentifie;atie)n  is  the;  .Stanelarel  ( iarrie;!' 
Alpha  (]e)ele:  (.SCiAfi)  fe)r  ve;.sse;l.  rail,  anel 
true:k  shi|)me;nts  eer  the;  Inte;rneitie)nal  Air 
Transpen  t  As.seK'.iatiem  (lA  TA)  e.eeele;  leer 
air  shipments.  The  e:arrie;r  iele;nlifie:atie)n 
spe;e:ifie;s  the  e:eirrie;r  that  trans|)e)rts  the; 
ge)e)els  e)ut  e)f  the  IJniteel  .States.  'I'he 
e:arrier  tremspeerling  the;  geeeeels  te;  the;  peerl 
e)f  e;xpe)rl  anel  the;  e;arrie;r  tran.s|)e)rting 
the;  ge)e)els  e)ut  e)f  the  linile;el  .Steites  may 
he;  eliffe;re;nt.  Feer  vessel  shipme;nts. 
re;pe)rt  the;  e:arrie;r  ieie;ntirie;atie)n  e:e)ele;  e)f 
the;  j)arly  whe)se  he)e)king  ninnhe;r  was 
repeerteei  in  the  AIC.S.  Fe)r  transshipments 
through  Cianaela.  Mexie:e).  e)r  ane)the;r 
fe)re;ign  e;e)untrv.  the  e;arrie;r 
iele;ntifie;atie)n  is  that  e)f  the  e:arrie;r  theit 
lrans])e)rts  the;  ge)e)els  out  e)f  the;  Uniteel 
.State;s.  Fe)r  me)ele;s  e)the;r  than  vi;sse;l.  air, 
mil  iinel  true:k  valiel  melheeeis  e)f 
tran.s])e)rtation.  ine:hieling  but  ne)t  fimite;el 
te)  imiil,  fixe;el  tnmspe)rt  (pij)e;line;),  anel 
passenger  hanel  e;arrie;el.  the;  e;in'rie;r 
iele;nlifie;atie)n  is  ne)t  re;e|nire;el.  The 
Natieenal  Meeteer  Fre;ight  Traffie; 
Asse)e;iatie)n  (NMh’TA)  i.ssue;s  anel 
miiinteiins  the  .SfiAfi.  (.Se;e 
w’ww’.ninfta.or}’.)  The;  lATA  issne;s  :mel 
maintains  the;  lATA  e:e)ele;s.  (.Se;e; 
iv\y\\’.censns.<>ov/trade  fe)r  a  list  e)f  lATA 
e:e)ele;s.) 

(0)  Port  of  export.  The;  ])e)rt  eif  export 
is  the;  U..S.  (]nsle)ms  anel  lloreler 
Pre)te;e;tie)n  (CiBP)  se;a])e)rt  e)r  aiipe)rt 
where;  the;  ge)e)els  are  le)aele;ei  e)n  the 
e:arrie;r  that  is  teiking  the;  ge)e)els  out  e)f  the 


l)nite;el  .States,  e)r  the  CBP  port  wlu;re; 
e;x])e)rts  by  e)ve;rl;mel  transpeertation  e;ross 
the;  U..S.  horele;r  inte)  (i.niiida  e)r  Me;xie:o. 
Fe)r  ICEl  re;pe)rting  pur])e)ses  eenly,  leer 
ge)oels  leeaeleel  aheianl  a  e;e)nve;yane:e; 
(aire:raft  e)r  ve;sse;l)  that  steeps  .it  se;ve;ral 
pents  before  e.learing  te)  the  foreign 
e:onntry,  the  peer!  eef  eexpeerl  is  the;  first 
l)e)rt  whe;re;  the;  geeoels  were;  le)iiele;el  een 
this  e:e)nve;veme;e;.  Feer  geeeeels  e)ff-lo;ieleel 
freem  the  eerigimil  e:e)nve;yane;e  te;  ane)the;r 
e:e)nve;yane:e;  (e;ve;n  if  the;  aire:mfl  eer  ve;s.se;l 
he;le)ngs  te)  the  same  e:arrier)  at  any  eef  the; 
peerts,  the  i)e)rt  where;  the  geeeeels  were 
le)iiele;el  een  the;  hist  e:onveyane:e  hefeire 
going  foreign  is  the  jiort  e)f  ex])ort.  The 
pent  e)f  expent  shall  lie  repeirteel  in  terms 
of  .Se:he;ehile  D,  "(ihissification  eifCBB 
nistrie:ts  anel  Boris.”  Use  ])orl  e;e)ele  HOOO 
feir  shijnnents  by  mail. 
***** 

(17)  V(due.  In  general,  the  value;  to  he; 
re;|)e)rte;el  in  the  EEl  shall  he  the  value  e)f 
the  goeiels  at  the;  11. .S.  pent  of  e;xpe)rt  in 
IJ..S.  eleillars.  The;  value  shall  he;  the; 
.selling  j)rie:e  (or  the;  e;e)sl.  if  the  geioels  are 
ne)t  seilel).  j)lns  inlanel  eir  elome;stic: 
fre;ight.  insnr;me:e;.  anel  either  e;h;irge;s  lei 
the;  U..S.  seaport,  iiirpeirt,  eir  lanel  heireler 
|)e)rt  e)f  e;x])e)rt.  Ueist  eif  geieiels  is  the  sum 
e)f  e;xj)e;nse;s  inenrreel  in  the;  lI.SBBFs 
aeieiuisitieni  eir  pre)ehie:tie)n  eif  the  geieiels. 
Ke;])e)rt  the;  viiliie  tei  the  ne;;ire;st  eleillar. 
ennit  e:e;nls.  Fr!ie;tie)ns  eif  a  eleilhir  le;s.s 
thiin  ,50  cenits  shenilel  he;  igne)re;el.  anel 
fi'cH.liems  e)f  50  e:e;nts  or  more;  .shenilel  he; 
re)nnele;el  ii))  tei  the  ne;xl  eleilhir. 
***** 

(19)  Shi})m('nt  reference  ninnher.  A 
nnieine;  iilentifie:atie)n  ninnher  assignee! 
hv  the;  filer  that  alleiws  feir  the 
ielentifieiation  of  the;  shipment  in  the; 
filer's  .system.  The  reuse  eif  the  .shl]ime;nt 
re;fe;re;ne:e;  number  is  ]ireihihite;el. 
***** 

(28)  License  code/license  exemption 
code.  The  e:eiele  that  iele;ntifie;s  the; 
e:e)mme)elily  as  having  a  fe;ele;ral 
geivernmeint  age;ne:y  reepiirement  feir  a 
lie:e;n.se.  permit,  aulheirization.  lie:e;nse 
e;xe:e;ptie)n  eir  e;xemption  eir  that  nei 
lie:e;nse  is  re;eiuireil. 
***** 

(28)  Ultimate  consignee  type.  Broviele; 
the;  business  fune:tie)n  eif  the;  ultim;ite 
e:e)nsigne;e;  that  meist  eiften  apjilies.  If 
ineire;  than  eine;  tv|)e  <ipplie;.s  to  the; 
ultimiite  e:e)nsigne;e;,  re;])e)rt  the;  tyjie;  Iheit 
ap]ilie;s  meisl  eiften.  For  i)ur|)oses  eif  this 
])iinigniph.  the;  ultimate;  e:e)nsigne;e  will 
he;  ele;signate;el  as  a  Dire;e;t  Uonsume;r. 
(leivernment  Entity.  Re;se;ller.  eir  Othe;r/ 
Unknown,  ele;fine;el  as  feillows: 

(i)  Dire;e:t  (k)nsume;r — a  nein- 
geivernment  institutiein.  enterprise,  eir 
eieimpany  tlnil  will  e:einsume;  eir  use  the; 
e;x])e)rteel  geieiel  as  a  e;e)nsumahle,  for  its 
eiwn  inte;rnal  proe:e;sse;s,  as  an  input  to 
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the  jjroduction  of  anotlKir  good  or  as 
machinery  or  e(|uipinent  that  is  part  of 
a  manufacturing  i)roce.ss  or  a  provision 
of  services  and  will  not  resell  or 
distrihnte  the  good. 

(ii)  (;ov(!rnment  Ihititv — a 
government-owned  or  govan  inmmt- 
controlled  agency,  in.stitution. 
enterprise,  or  com|)anv. 

(iii)  R(!seller — a  non-government 
re.seller,  retaihu',  wholesaler,  distributor, 
distrihntion  center  or  trading  com])any. 

(iv)  Other/linknown — an  entity  that  is 
not  a  Direct  (ionsumer.  (’lOvernment 
Hntity  or  Reseller,  as  defimul  above,  or 
whose  ultimate  consignee  type  is  not 
known  at  the  time  of  export. 

(h)  *  *  * 

(1)  Authorized  agent  and  authorized 
agent  identification.  The  authorized 
agent  is  the  ])erson  or  entity  in  the 
l)nit<;d  Stattxs  who  is  authorized  hv  the 
USPPI  or  the  FPPI  to  i)repare  and  file 
the  KKl  or  the  person  or  (mtity,  if  any, 
named  on  the  exi)ort  license.  If  an 
authorized  agent  is  used,  the  following 
information  shall  he  j)rovided  to  the 
AE.S: 

***** 

(ii)  Name  of  the  authorized  agent. 
Report  the  name  of  the  authorized  agent. 
(Se(!  §  30.3  for  details  on  the  s])ecific 
r(;porting  res])onsil)ilities  of  authorized 
ag(;nts  and  Suhpart  B  of  this  i)art  for 
export  control  licensing  recinirements 
for  authorized  agents.) 
***** 

(3)  I'TZ  identifier.  If  goods  are 
nmioved  from  a  FTZ  and  not  entered  for 
consnmi)tion,  r(;j)ort  the  FTZ  identifier. 
This  is  the  unicjue  7-digit  alphanumeric 
identifier  assigned  hy  the  h’oreign  Trade 
Zone  Board  that  identifies  the  FTZ. 
snhzone  or  site  from  which  goods  are 
withdrawn  for  export. 
***** 

(1.5)  License  value.  For  shipments 
nujiuring  an  ex])ort  lic:ense,  rejjort  the 
value  designated  on  the  ex])ort  licen.se 
that  corresponds  to  the  commodity 
being  exjiorted. 

(18)  Depaiiinent  of  State 
requirements,  (i)  Directorate  of  Defen.se 
Trade  Controls  (DDT(i)  registration 
nnmher.  The  numher  assigned  by  the 
DD  IX;  to  p(!r.sons  who  are  nicpiired  to 
register  per  part  122  of  the  ITAR  (22 
(ll'll  jjarts  120  through  130).  and  have 
an  authorization  (license  or  exemption) 
from  DDT(;  to  ex]K)rt  the  artich;. 

(ii)  DDTC  Significant  Military 
Kquipment  (SME)  indiccdor.  A  t(!rm 
used  to  designate  articles  on  the  IISML 
(22  (IFR  part  121)  for  which  special 
export  controls  are  warranted  because  of 
their  capacity  for  suh.stantial  military 
utility  or  cajiahility.  See  §  120.7  of  the 
ITAR  22  CFR  jjarts  120  through  130  for 


a  definition  of  SME  and  §  121.1  for 
items  designated  as  SME  articles. 

(iii)  DDTCi  eligible  party  certification 
indicator.  (Certification  hv  the  IJ..S. 
exporter  that  the  ex])ort(!r  is  an  eligible 
party  to  participate;  in  defen.se  trade.  See 
22  (;i'’R  120.1(c).  This  certification  is 
re(]uired  only  wh(;n  an  exemption  is 
claim(;d. 

(iv)  DDTCi  United  States  Munitions 
List  (USML)  category  code.  The  DSML 
cat(;gorv  of  the  article  being  ex])ort(;d 
(22  CFR  part  121). 

(v)  DDTC  Unit  o  f  Measure  (UOM). 

This  unit  of  measure  is  the  UOM 
covering  the  article  being  shii)j)ed  as 
described  on  the  export  authorization  or 
declared  under  an  ITAR  exem])tion. 

(vi)  DDTC  quantity.  This  (juantity  is 
the  numher  of  articles  h(;ing  shii)ped. 
The  (juantity  is  the  total  numher  of  units 
that  corr(;.s])onds  to  the  DDTC  UOM 
code. 

(vii)  DDTC  exemption  numher.  The 
exenijition  numher  is  the  sjjcccific 
citation  from  the  ITAR  (22  CFR  |)arts 
120  through  130)  that  (;xemj)t.s  the 
shijjinent  from  the;  reejuirements  for  a 
license  or  other  written  authorization 
from  DD'l’C. 

(viii)  DDTC  export  license  line 
numher.  The  line  numher  of  the  .State; 
Dejjartment  exjKn't  license;  thiit 
ce)rr(;s])on(ls  to  the;  eirticle;  h(;ing 
(;x|)e)rte;(l. 

(17)  Kimherlev  Troi:ess  Certificate 
(KTCI  numher.  The  uniejue;  ideaitifving 
numhe;r  on  the  KPC  i.ssu(;(i  hv  the; 

United  .State;.s  Kimberley  Process 
Authority  that  must  a(:c()m|)anv  .ill 
e;x])ort  shi|)me;nt.s  of  rough  diamonds. 
Rough  diamonds  are;  classified  undeer  0- 
eligit  IhS  suhheeadings  7102.10,  7102.21, 
and  7102.31.  Ente;r  the  Kl’C  numheer  in 
the  license  numher  field  excluding  the 
2-eligit  KSO  countrv  code;  for  the;  United 

Statees. 

((.)  *  *  * 

(2)  Equipment  number.  Report  the 
identification  numheer  for  the  .shi|)j)ing 
eejuijnnent,  such  as  container  or  igloo 
numl)e;r  (Unit  Load  Deevice;  (ULD)),  truck 
license  numher,  mil  car  numher.  or 
contfiiner  numher  for  containeerizeel 
veesse;!  cargo. 

■  0.  Amend  30.7  hy  reevising  |)iimgmj)h 
(c)  to  reead  as  follows: 

§  30.7  Annotating  the  bill  of  lading,  air 
waybill,  or  other  commercial  loading 
documents  with  proof  of  filing  citations, 
and  exemption  legends. 

***** 

(c)  Exjeorts  of  rough  dlcnnonds 
cla.ssifie;(l  under  I  kS  .sul)he;a(ling 
7102.10,  7102.21,  7102.31,  in 
accordance  with  the  Clean  Diamond 
Trade  Act,  will  re;(jiure;  the  j)roof  of 
filing  citation,  as  stated  in  jjaragrajdi  (h) 


of  this  s(;ction.  and  rejiort  the;  jiroof  of 
filing  citation  on  the  KPC.  In  addition, 
the  KPC  must  he;  fax(;(l  j)rior  to 
e;x|)e)rtati()n  to  the  Ceaisus  Bureau  on 
(800)  4.57-7328  or  |)r()vi(le;el  by  othe;r 
methods  as  |)(;rmitt(;el  hy  the  C(;nsu.s 
Bure;au. 

■  10.  Revise;  30.8  to  read  as  follows: 

§30.8  Time  and  place  for  presenting  proof 
of  filing  citations  and  exemption  legends. 

The  following  conditions  gove;rn  the 
time;  and  jelace  to  |)r(;se;nt  |)ro()f  of  filing 
citations,  |)o,stde;])artur(;  filing  citations, 
AE.S  downtime;  filing  citeition, 
e;x(;mj)tion.  or  exclusion  le;ge;n(ls.  The 
U.SPPl  or  the;  authorized  iigent  is 
r(;cjiureel  to  delive;r  the  jeroof  of  filing 
citations.  })()st(le;])artur(;  filing  citations. 
AE.S  downtime;  filing  citations. 
e;xe;mj)tion.  or  exclusion  le;genel.s 
r(;(jiured  in  §30.7  to  the  e;xporting 
carri(;r  S(;e;  A|)i)e;n(lix  D  of  this  ])art  for 
the;  ])ro|)e;rly  formatted  proof  of  filing 
citations.  e;xe;m])tion.  or  e;xclu.si()n 
l(;g(;n(ls.  Failure;  of  the;  U.SPPl  or  the; 
authorized  eigent  of  either  the;  U.SPPl  or 
I'PPl  to  comjjly  with  th(;.s(;  r(;(|edr(;m(;nt.s 
(:e)n.stitute;.s  a  violation  of  the;  r(;gulati()n.s 
in  this  j)art  and  renders  such  ))rincij)al 
jxirty  (>r  the;  authorized  <ig(;nt  subject  to 
the;  ])e;n;dti(;s  jerovided  for  in  .Suh|)iirt  11 
of  this  ])art. 

(a)  Posted  exports.  'I’he  |)roof  of  filing 
citiitioiis,  i)e)st(l(;j)arture;  filing  citeitions, 
AE.S  downtime  filing  citeition.  and/or 
e;x(;mj)ti()n  and  (;x(:Iu.si()ns  le;ge;n(i.s  for 
items  h(;ing  .se;nt  hy  mail,  as  re;(jiure;el  in 
§  30.4(1)).  shall  be;  ])re;se;nte;el  to  the 
a])j)r()])riate;  Postal  .Se;rvic(;  ])(;rs()nne;I 
with  the  |)ackag(;s  at  the;  time;  of  mailing. 
The;  j)ostmce.ste;r  is  re;(juire;(l  to  deliver  the; 
|)re)of  of  filing  citations  or  (;xe;m])tion 
le;g(;n(ls  i)rior  to  export. 

(h)  Pipeline  exports.  The  jeroof  of 
filing  ( itations  or  e;xe;m])tie)n  and 
exclusion  le;gen(l.s  for  items  being  s(;nt 
by  })ij)(;line;  shall  be;  |)r(;se;nte;el  to  the 
()})e;rator  of  a  })ij)e;line  no  later  than  four 
calendar  days  after  the;  close  of  the; 
month.  .S(;e;  §  30.40  for  r(;(]iureme;nts  for 
the;  filing  of  e;x])()rt  infornuetion  hv 
|)ij)(;lin(;  carrie;rs. 

(c)  Exports  hv  other  methods  of 
transportation.  For  exjxerts  sent  other 
them  by  mail  or  |)i|)e;lin(;,  the  U.SPPl  or 
the  auth()riz(;d  ag(;nt  is  r(;(|inre;el  to 
deliver  the;  jeroof  of  filing  citations  and/ 
or  e;xe;m|)ti()n  and  (;xclu.si()n  l(;ge;n(I.s  to 
the;  e;x|)orting  carrier  in  accord  with  the 
time;  ])(;ri()els  .set  forth  in  §  30.4(b). 

■  11.  Ame;nd  §  30.0  by  revising 
])aragra|)h  (b)  to  read  as  follows: 

§30.9  Transmitting  and  correcting 
Electronic  Export  Information. 

***** 

(b)  For  sbijements  where;  the;  U.SPPl  or 
the;  authoriz(;d  agent  has  r(;ceive;(l  an 
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error  nuissage  tioin  AES.  the  cornictions 
.shall  take  place  as  retiuired.  Fatal  error 
m(!.ssages  ani  sent  to  lihirs  whiai  EEl  is 
not  ac(:ej)te(l  in  the  AE.S  and  update! 
n!j(!ct(!d  messages  are  sent  when  a 
correction  is  not  accepted  in  the  AE.S. 
Fatal  errors  inn.st  he  correctiul  and  Eld 
nisuhinilteul  prior  to  export  lor 
shipnuiiits  filed  |)re(lepartnr(!  and  lor 
|)o.st-deparlnr(!  shipments  hut  not  later 
than  five  (.'i)  calendar  days  afl(!r  tlu!  date 
of  export.  Failure  to  respond  to  fatal 
error  messages  for  shipments  filed 
|)redeparlnre  prior  to  export  of  the  cargo 
subjects  the  princi])al  ])artv  or 
authorized  agent  to  penalties  provided 
for  in  .Suhjjarl  11  of  this  part.  Failing  to 
transmit  corrections  to  tlu!  AlvS 
constitutes  a  violation  of  the  regulations 
in  this  part  and  renders  such  principal 
party  or  authorized  agent  suhjiul  to  the 
penalties  j)rovided  for  in  .Snhj)art  11  of 
this  part.  Update  rejected  messag(!.s  must 
he  correctiid  as  soon  as  po.ssihle.  For  EEl 
that  generates  a  warning  mes.sage.  the 
corr(!ction  shall  he  made  within  four  (4) 
cal(!iular  davs  of  niceipt  of  th(!  original 
transmi.ssion.  For  EEl  that  generates  a 
verify  me.ssage.  the  correction,  wluin 
warranted,  sliall  he  made  within  four  (4) 
calendar  davs  of  receipt  of  tlu!  me.ssage. 
A  compliance!  alert  indicates  that  the! 
shipment  was  not  reporteul  in 
accordance  with  th(!  I’l’K.  Tlu!  U.Sl’Fl  or 
the  authoriziul  ag(!nt  is  n!(pnr(!d  to 
review  its  filing  practice's  anel  take 
re!e|uire!el  e:e)rre!e;tive!  ae;tie)ns  te)  e:e)nfe)rm 
with  ex|)e)rt  re!pe)rting  reupiirements. 

■  12.  Amenel  3().l(i  hy  re!vi.sing  the 
intre)elne:te)r\  text  anel  ])aragra])ji  (h)  ;mel 
aeleling  ])aragra])hs  (e;).  (el),  anel  (e)  te) 
re!ael  as  feelleews: 

§30.16  Export  Administration  Regulations. 

'fhe  Expeert  Aehninistratie)n 
Reigulalieens  (EAR)  issueul  hy  the  IJ..S. 
l)e!|)artment  e)f  (]e)mme!re:e.  131.S.  exentain 
aelelitiemal  re!pe)rting  re!e|uire!me!nts 
pe!rtaining  te)  EEl  (seu!  1.')  (]FR  j)art.s  730- 
774). 

***** 

(h)  Reupiirennents  te)  plae:e:  e;e!rtain 
e!X|)e)rt  e;e)ntre)l  infe)rmalie)n  in  the!  Idd  are 
fe)unel  in  the!  EAR.  (.Seie  I.!  UFR  7.')«.1(g) 
anel  l.'l  CFR  7.'')8.2). 

(e;)  Reupiireanemts  te)  plaex!  e:e!rtain 
e!xpe)rt  e:e)ntre)l  infe)rm:itie)n  e)n  expeert 
e;e)ntre)l  eleeeanneints  leer  .shij)me!nt.s 
e!xe)m|)l  freem  AE.S  filing  re!epiire!nu!nt.s. 
(.Seu!  1.')  UFR  7.'i«.l(ei)). 

(el)  A  shipment  ele!.stine!el  leer  a  e:e)untry 
listeul  in  (x)nntrv  (he)n])  Idl  as  .set  feerth 
in  .Supplement  Ne).  1  te)  l.'i  (iFR  ])arl  740 
shall  re!e|uire!  Eld  filings  re!garelle!.ss  e)f 
viiliH!  unless  sue:!)  shi])ment  is  e!ligil)le 
fe)r  an  e:xe!mptie)n  in  §30.37(y)  e)fthis 
part  anel  eloexs  ne)t  reujuire  a  lieien.se  hy 
BI.S  e)r  any  e)the!r  Fe!eie!ral  Ue)ve!rnme!nl 
Age!ne;y. 


(e!)  Ue)e)els  lie:e!n.se!el  hy  BI.S  where  the 
e:e)nntry  eif  nltimate  elestinatie)))  is  the 
Uniteei  .State!.s  e)r  ge)e)el.s  elestineul  te) 
inte!rn:itie)n<il  waleas  where!  the!  |)e)r.se)n(s) 
e)r  e!ntity  a.ssuming  e:e)ntre)l  e)fthe!  ile!m(s) 
is  a  ealizen  e)r  pe!rmane!nl  re!siele!nt  alie!n 
e)f  the  l)nite!el  .Slate!s  e)r  a  jurielie:al  e!ntitv 
e)rg<mize!el  unele!r  the  laws  e)f  the  l]nite!el 
.State!s  e)r  a  juri.selie:lie)n  within  the! 

Uniteei  .Stateis  shall  he!  e!xe:luele!el  fre)m 
Idd  filing. 

■  13.  Amenel  §  30.1 8  hv  revising 
])aragraph  (a)  te)  rexiel  as  fe)lle)w.s: 

§  30.1 8  Department  of  State  regulations. 

(a)  'I’he!  U.SFFl  e)r  the  authe)rize!el  agent 
shall  file  expe)rt  inldrmalie)!).  as 
renpiireel.  fe)r  items  e)n  the  USME  e)f  the! 
Internatieenal  Traffie:  in  Arms 
Re!gulatie)n.s  (ITAR)  (22  (d^’R  part  121). 
lnfe)rmatie)n  fe)r  items  ielentifieel  een  the! 
U.SML.  inedueling  the).se!  e!xpe)rte!el  uneler 
an  e!xi)e)rt  lie;e!n.se!  e)r  lie:e!nse)  exe!m|)tie)n, 
shall  he!  fileel  prieer  te)  e!xpe)rt.  Items 
ielentifieel  e)n  the  U.SML.  ine:lueling  the)se! 
e!xi)e)rte!el  nnele!r  an  e!X|)e)rl  lie:en.se!  e)r 
lie:e!nse  e!xe!mptie)n.  ultimately  elestineel 
te)  a  le)e;citie)n  in  the!  Uniteul  .Statexs  are!  ne)l 
re!e)uire!el  te)  he!  repeertenl  in  the!  AE.S. 
***** 

■  14.  Ame!nel  §  30.2.')  hy  aeleling 
par;igra|)h  (e:)  te)  re!ael  as  fe)lle)ws: 

§  30.25  Values  for  certain  types  of 
transactions. 

***** 

(e:)  (kH)(ls  i(;j(H:t(;(l  (iftor  (nUrv.  Fe)r 
impe)rte!el  ge)e)els  that  are!  eileuireel  hv  (dIF 
hnt  suhsexpiently  re!je!e;te!el.  an  Idd  must 
he  fileel  te)  e!xj)e)rl  the!  ge)e)els.  The!  value) 
te)  he!  re!])e)rle!el  in  the  AE.S  is  the!  ele)e;lare!el 
im|)e)rt  value  e)f  the!  ge)e)els. 

■  1 .').  Revise  §  30.20  to  re)ael  as  Iblleews: 

§30.26  Reporting  of  vessels,  aircraft, 
cargo  vans,  and  other  carriers  and 
containers. 

(a)  Expeerl  infe)rmatie)n  shall  he)  filenl  in 
the!  AE.S  )e)r  all  ve!.ssel.s.  le)e:e)me)tive!.s. 
aire;rait.  rail  e:ar,s,  true:k.s,  e)the!r  vehie;le!.s. 
tniileirs,  ])alle!t.s.  e:arge)  vans,  lift  vans,  eer 
similar  .ship])ing  exenlainers  whe!n  tluise 
items  are!  me)ving  as  ge)e)el.s  pursuant  te) 
.sale!  e)r  e)lhe!r  transfer  fre)m  ownershi])  in 
the!  Unite!el  .Slale!S  te)  ownershi j)  ahreeael. 

If  the!  veisse)!,  e:ar.  aireaaft.  le)e:e)me)live!, 
rail  e;iir.  ve!hie:le!.  e)r  .shi])])ing  e:e)ntaine:r  is 
e)Ut.siele!  Cinsleems  territeery  e)f  the)  Uniteei 
.State!.s  at  the)  time  e)f  sale)  e)r  transfer  te) 
fe)re!ign  e)wne!r.ship.  Eld  shall  he!  re!])e)rle!el 
iele!ntifying  the  last  peert  e)f  e:le!arane:e  e)r 
eleparinre!  freem  the  lJnite!el  .State!s  prieu' 
te)  .sale:  eer  lransfe!r.  The:  elate  e)f  e!X])e)rl 
shall  he!  the  elate:  e)f  sale. 

(h)  'fhe:  e:e)untry  e)f  ele!.stinalie)n  te)  he: 
she)wn  in  the  Idd  ie)r  ves.sels  .se)lel  feereign 
is  the  e:e)nntrv  e)f  new  e)wne!rship.  The: 
e:e)nntry  fe)r  whie;h  the  ve!.s.se!l  edeuns.  e)r 
the  e:e)untry  e)f  reigistry  e)f  the  vessel. 


.she)ulel  ne)t  he  re!pe)rte!el  as  the  e:e)untrv  e)f 
ele!.stinatie)n  in  the  Eld  unle!s.s  siiedi 
e:e)untry  is  the  e:e)unlrv  e)f  new 
e)W  lie!!'. ship. 

■  It).  Amenel  §  30.28  hy  revising  the 
.se!e:lie)n  hexieling.  intre)elue:te)ry  te!xt.  anel 
paragraphs  (a)  anel  (h)  te)  reael  as  fe)lle)W.s: 

§30.28  Split  shipments. 

A  .shi])me!nl  e;e)ve!re!el  hv  a  single  Idd 
transmissieni  l)e)e)ke!el  Ibr  e!xpe)rt  e)n  e)ne! 
e;e)nve!yane:e!.  hnt  elivieleel  j)rie)r  te)  e!xpe)rt 
wheax!  the  expenting  exirrier  at  the  ])e)rl 
e)f  e!X])e)rt  will  file  the  manilbsl 
inelie:ating  that  the:  e:arge)  was  .se!nt  e)n 
I  we)  e)r  me)re!  e)f  the  same  e'.e)nve:yane:es 
leaving  from  the  .same  ])ort  e)f  expe)rt  e)f 
the  same  e:arrier  within  24  he)ur.s.  Fe)r 
the  sue:e:e!e!eling  ])art.s  e)f  the  .shi])me!nt 
that  are  ne)t  e:xpe)rte!el  within  24  he)ur.s, 
a  new  EEl  must  he  file!el  anel 
amenelments  must  he  maeie  te)  the 
e)riginal  AE.S  re!e:e)rel.  The  fe)lle)wing 
])re)e;e!eiure!S  apply  ibr  s])lit  shipments: 

(a)  The  e:arrie!r  shall  elelivea’  the 
manifest  te)  the:  (dIF  Fe)rt  Dire!e:te)r  with 
the  manifest  e:e)ve!ring  the:  e;e)nve!yane;e! 
e)n  whie:h  the:  first  part  e)f  the:  split 
shipment  is  e!X])e)rte:el  anel  shall  make:  ne) 
change!S  te)  the  EEl.  lloweve:)'.  the 
manifeist  shall  she)w  in  the  “numhe!r  e)f 
pae:kage!.s”  e:e)lumn  the:  ae:tual  pe)rtie)n  of 
the:  ele!clare!el  te)tal  e]uantitv  l)e!ing  e:arrie!el 
anel  shall  e:arry  a  ne)tatie)n  te)  inelieiate 
‘‘.S])lit  Shipment. ”e!.g.,  “3  e)f  10 — .S|)lit 
.Shi])ment”  All  as.se)e:iate!el  mimifests 
with  the  ne)talie)n  ‘‘.Split  .Shi])me!nt”  will 
have  iele!ntie;al  ITNs  if  e!X])e)rte!el  within 
24  he)nrs. 

(h)  On  e!ae;h  siihseuiuent  manifest 
e;e)ve!ring  a  e:onveyane:e!  e)n  whie:h  any 
j)art  e)f  a  split  shipment  is  e!xpe)rte!el,  a 
l)re)minent  ne)tation  “.SFLI'I' 

SIIIFMEN'T”,  e.g.  “4  of  10— Split 
shipment”  shall  he:  maeie  e)n  the 
manifest  Ibr  iele!ntifie:atie)n.  On  the  la.st 
shipment,  the  notation  shall  reael 
"SFLIT  SHIFMENT,  FINAL,  e.g.,  “10  e)f 
10  .Si)lit  .Shi])me!nt,  Final".”  Eae:h 
suhseupient  manifest  e:e)ve!ring  a  j)art  e)f 
a  .s])lit  .shi|)me!nt  shall  also  she)w  in  the 
“numher  e)f  pae:kage!s”  e:e)lumn  e)nly  the: 
ge)e)els  e:arrie!el  e)n  that  ])artie:ular 
e:e)nve!yane:e!  anel  a  re!fe!rene;e!  te)  the  te)tal 
numhe!!'  e)riginally  ele!e:lare!el  Ibr  e:xpe)rt 
(Ibr  example:,  .')  e)f  1 1 ,  eer  .'5/1 1 ). 
Immeuliately  iblleewing  the  line)  she)wing 
the:  ])e)rtie)n  e)f  the  split  shi|)me!nt  e;arrie:el 
e)n  Ihiit  e:e)nve!yane;e).  a  ne)tatie)n  will  he: 
maeie  sheewing  the  hill  e)f  laeling  number, 
air  waybill  numhe!r,  e)r  other  e;e)mme!re;ial 
le)aeling  ele)e;uments  ,she)wn  in  the: 
e)riginal  EEl  anel  the:  ])e)rtie)n.s  e)f  the 
e)riginally  ele:e:lare!el  te)tal  e;arrie!el  e)n  e:ae:h 
])revious  e:e)nve!yane;e,  te)gt)the!r  with  the 
numhe!!’ anel  elate:  e)f  e!ae:h  sue:h  ])re!vie)u.s 
e:e)nve!yane;e!. 

***** 
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■  1 7.  Anuaul  §  30.29  by  revising 
|)aragra])hs  (a).  (I))(l),  and  (l))(2)  to  read 
as  follows: 

§30.29  Reporting  of  repairs  and 
replacements. 

***** 

(a)  The  return  of  goods  pi  tn  iouslv 
imported  oidy  for  nipair  and  alteration. 

(1)  Tlie  return  of  non-lJSMI,  goods 
teini)orarily  import(;d  for  repair  and 
alteration  and  declared  as  such  on 
im])ortation  shall  have;  .Schedule  B 
numher  9801 .1 0.0000.  The  value 
re])orled  shall  only  include  i)arts  and 
labor.  The  value  of  the  original  product 
shall  not  he  included.  If  the  value  of  the 
parts  and  labor  is  over  .S2.300  per 
.Schedule  B  numher.  then  EEl  mu.st  he 
filed. 

(2)  The  return  of  IJSML  goods 
tem])orarily  imported  for  repair  and 
alteration  and  declared  as  siK:h  on 
im])ortation  shall  have  .Schedule  B 
numher  9801.10.0000.  In  the  value  field, 
report  the  value  of  tin;  parts  and  labor, 
in  the  license  value  field.  rei)ort  the 
value  tiesignated  on  the  export  licen.se 
that  corr(;sponds  to  the  commoditv 
h(;ing  exported.  An  Eld  must  hi;  fii(;d 
regardless  of  value. 

(h)  *  *  * 

(1)  (loods  that  are  r(;ex])orted  after 
repair  und(;r  warranty  shall  follow  the 
])rocedures  in  paragra])h  (a)(1)  or  (2)  of 
this  section  as  appropriate.  It  is 
recommended  that  thi;  hill  of  lading,  air 
waybill,  or  other  loading  documents 
include  the  statement,  "This  product 
was  re])aired  under  warranty.” 

(2)  (loods  that  are  replaced  under 
warranty  at  no  charge  to  the  customer 
shall  include  the  statement.  “Product 
replaced  under  warranty,  value  for  EEI 
purposes”  on  the  hill  of  lading,  air 
waybill,  or  other  commercial  loading 
documents.  Place  the  notation  below  the 
])roof  of  filing  citation  or  exemption 
legend  on  the  commercial  document. 
Report  the  Schedule  B  numher  or 
irr.SU.SA  classification  commoditv 
numher  of  the  replacement  parts.  P’or 
non-lJSME  goods,  report  the  value  of 
the  replacement  parts  in  accordance 
with  §  3().8(a)(1 7).  h’or  II.SML  shipments 
report  the  value  in  accordance  to 
§3().(j(a)(  ]7)  and  (h)(1.'j). 

■  18.  Revise  §  3().3.'i  to  read  as  follows: 

§  30.35  Procedure  for  shipments  exempt 
from  filing  requirements. 

Exce])t  as  noted  in  §  3().2(a)(l  )(iv). 
where  an  (;xemiition  from  the  filing 
re(|uirement  is  jjrovided  in  this  subjiart 
of  this  ])art,  a  leg(;nd  de.scrihing  the 
basis  for  the  exemption  shall  he  made 
on  the  first  page  of  the;  hill  of  lading,  air 
waybill,  or  other  commercial  loading 
document,  and  on  the  carrier's 


outhound  manife.st.  The  exemption 
l(;g(;nd  shall  reference  the  numher  of  the 
section  or  provision  in  this  part  when; 
tin;  particular  (;xem])tion  is  provid(;d 
(.s(;e  A])]K;ndix  D  of  this  part). 

■  19.  Anu;nd  §  30.38  by  r(;visiug 
paragraph  (h)  introductory  text  and 
|)aragra])h  (h)(2):  and  adding  i)aragraph 
(h)(7)  to  n;ad  as  follows: 

§  30.36  Exemption  for  shipments  destined 
to  Canada. 

***** 

(h)  This  exemption  does  not  aj)])ly  to 
the  following  typ(;s  of  ex])ort  shi|)ment.s 
(These  .shij)ment.s  shall  hi;  re])orted  in 
the  same  mann(;r  as  for  all  other  ex])orts, 
except  household  goods,  which  reipnri; 
limit(;d  reporting): 
***** 

(2)  Exports  moving  from  the  United 
.States  through  Canada  to  a  third 
de.st  illation. 

***** 

(7)  Used  s(;lf-])ropelled  vehicl(;s  as 
defined  in  19  CER  192.1  of  IJ..S. 

Customs  and  Border  Protection 
regulations,  regardless  of  value  or 
country  of  d(;.slinalion. 

■  20.  Amend  §  30.37  hy: 

■  a.  R(;vising  tin;  introductory  t(;xt  and 
liaragrajih  (a); 

■  1).  Removing  and  re.s(;rving  paragraph 

(o): 

■  c.  Revising  paragraphs  (g)  and  (h): 

■  d.  R(;moving  and  res(;rving  ])aragraphs 
(q)  and  (r);  and 

■  e.  Adding  paragraphs  (u).  (v).  (w).  (x) 
and  (y). 

The  revisions  and  additions  read  as 
follows: 

§30.37  Miscellaneous  exemptions. 

Except  as  noted  in  §  30.2(a)(l  )(iv). 
filing  EEl  is  not  r(;quired  for  the 
following  kinds  of  shipments.  However, 
the  Ciensus  Bureau  has  the  authority  to 
periodically  re(|uire  the  reporting  of 
shipments  that  are  normally  exempt 
from  filing. 

(a)  Exjiorts  of  commodities  where  the 
value  of  the  commodities  shipjied  from 
one  ll.SPPI  to  one  consignee  on  a  single 
exporting  conveyance,  cla.ssified  under 
an  individual  .Schedule  B  numher  or 
HT.SIJ.SA  commodity  cla.ssification  code 
is  .S2,.'5()()  or  less.  This  (;xemj)tion 
a])|)lies  to  individual  .Sch(;duh;  B 
numh(;rs  or  HT.SII.SA  commodity 
classification  codes  r(;gardless  of  the 
total  shi])ment  value.  In  instances  where 
a  shipment  contains  a  mixture  of 
individual  .Schedule  B  numhers  or 
HT.SII.SA  commodity  cla.ssification 
codes  valued  at  .S2,.'5()()  or  less  and 
individual  .Schedule  13  numhers  or 
HT.SII.SA  commodity  cla.ssification 
codes  valued  over  .$2,.'i()(),  only  those 


Schedule  B  numhers  or  HT.SUSA 
commodity  cla.ssification  codes  valued 
over  .$2..8()()  are  r(;(iuired  to  he  reported. 
If  tin;  filer  reports  multiple  items  of  the 
saim;  .Schedule  B  numh(;r  or  HT.SII.SA 
commodity  cla.ssification  code,  this 
(;x(;mi)tion  only  appli(;.s  if  the  total  value 
of  exports  for  the  .Schedule  B  numher  or 
HT.SII.SA  commodity  classification  code 
is  .S2..'j()0  or  less.  Items  of  domestic  and 
foreign  origin  under  the  .same 
commodity  cla.ssification  numher  mu.st 
lx;  r(;ported  se|)arately  and  EEI  filing  is 
r(;(]uin;d  when  either  is  over  .S2..'j()().  For 
the  reporting  of  hou.sehold  goods  .see 
§30.38.  Note:  this  exemption  does  not 
apply  to  the  export  of  vehicles.  The 
export  information  for  vehicles  must  lx; 
filed  in  AE.S  regardless  of  value  or 
country  of  destination. 
***** 

(g)  .Shipments  of  hooks,  maps,  charts, 
pamphlets,  and  similar  articles  to 
foreign  libraries,  government 
estahlishments,  or  similar  institutions. 

(h)  Shipnu;nt.s  as  authorized  under 
Licen.se  Exception  GET  for  gift  ])arcels 
and  humanitarian  donations  (1.5  GER 
740. 12(a)  and  (h)). 
***** 

(u)  Ex|)ort.s  of  technical  data  and 
deiense  s(;rvice  exemptions  as  cited  in 
22  GER  123.22(h)(3)(iii)  of  the  ITAR. 

(v)  \’(;s.s(;l.s,  locomotives,  aircraft,  rail 
cars,  trucks,  other  vehicles,  traih;rs. 
pall(;t.s,  cargo  vans,  lift  vans,  or  similar 
shi|)ping  containers  not  considered 
".shij)])ed”  in  terms  of  the  regulations  in 
this  part,  when  they  are  moving.  eith(;r 
loaded  or  empty,  without  transfer  of 
ownershi])  or  tith;.  in  their  capacity  as 
carriers  of  goods  or  as  in.struments  of 
such  carri(;r.s. 

(w)  .Shipments  to  Army  Rost  Office. 
Diplomatic  Rost  Office,  Fleet  Ro.st 
Office. 

(x)  Shipments  exjjorled  under  licen.se 
excejjtion  Baggage  (BAG)  (1.5  GER 
740.14). 

(y)  The  following  ty})e.s  of  shijnnents 
destimxl  for  a  country  listed  in  Gountrv 
Grou])  E:1  as  set  forth  in  .Sujrplement 
No.  1  to  15  GER  part  740  are  not 
r(;(inir(;d  to  he  filed  in  the  AE.S: 

(1)  Shipments  of  jjuhlished  hooks, 
software,  maps,  charts,  pamphlets,  or 
any  oth(;r  similar  media  available  for 
general  distribution,  as  de.scritx;d  in  15 
GER  734.7  to  foreign  libraries,  or  similar 
institutions. 

(2)  Shipments  to  II. .S.  government 
agencies  and  employees  that  are 
lawfully  export (;d  under  License 
Exception  GGY  (15  GER  740.1  l(h)(2)(i) 
or  (ii))  valued  at  .$2500  or  le.ss  per 
.Schedule  B  Numher. 

(3)  R(;r.sonal  effects  as  described  in  15 
GER  740.14(h)(1)  being  lawfully 
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ex|)()rt(!(l  under  License  Kxception  BAG 
(l.'i  GFR  740.14). 

(4)  Individual  gift  pan;el.s  and 
Innnanitarian  donations  being  lawfully 
exported  under  license  l!ixcej)tion  (iFT 
(1.5  GFR  740.12(a)  and  (b)). 

(.5)  Vessels  and  aircraft  lawfully 
leaving  the  United  .States  for  teinj)orarv 
.sojourn  to  or  in  a  Gonntrv  Groiij)  F;1 
conntrv  under  License  Fxcejition  AY.S 
(1.5  GFR  740.1.5). 

(0)  Tools  of  trade  that  will  be  uscul  by 
a  p(!r.son  traveling  to  a  (l)untrv  Group 
F:1  destination,  that  will  be  returned  to 
the  United  .Stales  within  one  year  and 
that  are  lawfullv  being  exportiul  to  a 
Goiintry  (irouj)  F:1  destination  under 
Licen.se  Exception  BA(i  (1.5  (TR  740.14) 
or  License  Exctiption  TMB  (15  GFR 
740.0(a)). 

■  21.  Revise  ^  80.38  to  niad  as  follows; 

§  30.38  Exemption  from  the  requirements 
for  reporting  complete  commodity 
information. 

Except  as  noted  in  ^ 30.2(a)(l)(iv). 
niport  EEI  for  household  goods. 
Household  goods  are  usual  and 
n^asonable  kinds  and  (piantities  of 
personal  proper!  v  lUJces.sarv  and 
appropriate  for  u.se  by  the  U.SFIM  in  the 
U.Sl^FFs  dwelling  in  a  foreign  conntrv. 
Ilou.sebold  goods  include,  but  an;  not 
limited  to  itinns  such  as  furniture,  large 
and  small  appliances,  kitchenware. 
el(M:lronics.  toys,  bicycles,  clothing. 
j)ersonal  adornments,  and  assoc.iated 
containers.  The.se  goods  sboidd  be  for 
u.se  by  the  U.SFIM.  not  intended  for  .sale: 
and  shi|)p(;d  under  a  bill  of  lading  or  an 
air  wavbill.  In  such  cas(;s.  .Schedule  13  or 
MTSU.SA  commoditv  classification 
codes  and  doniestic/foreign  indicator 
shall  not  be  required. 

■  22.  Revi.se  §  30.3?)  to  read  as  follows; 

§30.39  Special  exemptions  for  shipments 
to  the  U.S.  Armed  Services. 

Exce])t  as  noted  in  §30.2  (a)(l)(iv). 
filing  of  EEI  is  not  rerjuired  for  anv  and 
all  f;ommoditie.s.  whether  .shij)ped 
commercially  or  through  government 
chaniKils.  consigmul  to  the  U..S.  Armed 
.Scirvices  for  their  exclusive  use. 
including  .shi])imMits  to  armed  s(!rvice.s 
exchange;  systems.  This  exemption  does 
not  apply  to  articl(;.s  that  are  on  the 
U.SML  and  thus  controlh;d  bv  the  ITAR 
and/or  shi|)ments  that  are  not  consign(;d 
to  the  U..S.  Armed  .Services,  regardless 
of  whether  they  may  be  for  their 
ultimate  and  exclusive  use;. 

■  23.  Amend  §  30.40  by  r(;vi.sing  the 
introductory  le.xt  and  removing 
paragra|)h  (d).  The  revision  reads  as 
follows: 


§  30.40  Special  exemptions  for  certain 
shipments  to  U.S.  government  agencies 
and  employees. 

Except  as  noted  in  §  30.2(a)(  1  )(iv), 
filing  EEI  is  not  n;c]uired  for  the 
following  types  of  shipments  to  U..S. 
gov(;rnment  agencies  and  em])h)y(;es: 
***** 

■  24.  Amend  §  30.45  as  follows: 

■  a.  R(;vi.s(;  paragra])h  (a)  introductory 
text  and  paragraphs  (a)(2).  (a)(4).  (c).  (d). 
and  (f)(1)  and  (2);  and 

■  1).  Remove  paragrajjhs  (0(3)  and  (4). 

The;  revisions  n;a(l  as  follows: 

§  30.45  General  statement  of  requirements 
for  the  filing  of  carrier  manifests  with  proof 
of  filing  citations  for  the  electronic 
submission  of  export  information  or 
exemption  legends  when  Electronic  Export 
Information  filing  is  not  required. 

(a)  R(i(]uiivnwni  for  filing  cairior 
nuinifosl.  Garriers  trans])orting  goods 
from  tin;  United  .States.  Fiu;rto  Rico,  or 
the  U.S.  Virgin  Islands  to  foreign 
countries;  from  the  United  .States  or 
Puerto  Rico  to  the  U..S.  Vii-giu  Islands: 
or  between  the  United  .States  and  Puerto 
Rico  may  not  be  granted  clearance  anil 
may  not  de|)art  until  com])lete  manifests 
or  other  reipiired  documentation  (for 
oci;an.  air.  and  rail  carriers)  have  been 
delivered  to  GBP  Port  Director  in 
accordance  with  all  applicabh; 
re(|uirements  under  GBP  regulations. 

The  (M3P  may  require  any  document  it 
determines  necessary  to  i;nsure 
compliance  with  U..S.  iixport  control 
laws,  such  as:  bill  of  lading,  air  waybill. 
exi)ort  shii)ping  instructions,  manifest, 
train  consist,  or  other  commercial 
loading  documents.  The  required 
documents  shall  contain  the  appropriate 
AE.S  proof  of  filing  citations,  covering 
all  cargo  for  whii:h  the  EEI  is  reipiired: 
or  exemption  legends,  covering  cargo  for 
which  EEI  need  not  be  filed  by  the 
regulations  of  this  part.  .Such  annotation 
shall  be  without  material  change  or 
amendment  of  proof  of  filing  citations  or 
exeinjition  and  exclusion  legends  as 
provided  to  the  carrier  by  the  1 ISPIM  or 
its  authorized  agent. 
***** 

(2)  Aircraft.  Aircraft  tran.s])orting 
goods  shall  file  a  comjilete  manifest  in 
accordance  with  all  ap|)licable 
requirements  under  (MIP  regulations. 
The  manifest  shall  be  filed  with  theCMlP 
Port  Director  at  the  GBP  |)ort  of  exit.  For 
shijnnents  from  the  United  .States  to 
Puerto  Rico,  the  mauife.sts  shall  be  filed 
with  the  GBP  Port  Director  at  the  ])ort 
where  the  goods  are  unladen  in  Puerto 
Rico. 

***** 

(4)  Carriers  not  reqaired  to  file 
manifests.  (Carriers  allowed  to  file 
incomplete  manife.sts  under  applicable 


(]BP  regulations  are  required,  u))i)n 
request,  to  ])resent  to  the  ('.BP  Port 
Director  the  proof  of  filing  citation, 
exenqition  or  exclusion  legends  for  each 
shipment.  ])rior  to  de])arture  of  the 
ves.sel.  aircraft,  train,  truck  or  other 
means  of  conveyance. 
***** 

(c)  Split  shipments.  When  a  shipment 
is  divided  by  the  carrier  and  is  covered 
bv  a  single  El'M  transmi.ssion.  the  s])lit 
shipment  proc.edure  provided  in  §30.28 
shall  be  followed  by  the  carrier  in 
delivering  manifests  with  the  ])roof  of 
filing  citation  or  exemption  legend  to 
the  (M3P  Port  Director. 

(d)  Attachment  of  commercial 
documents,  'fhe  manifest  .shall  carry  a 
notation  that  values  stated  are  as 
presented  on  the  bills  of  lading,  cargo 
li.sts.  export  shii)]jing  documents  or 
other  commercial  documents.  The  bills 
of  lading,  cargo  lists.  ex])ort  shi]3])ing 
documents  or  other  commercial 
documents  shall  he  securely  attached  to 
the  manifest  in  such  a  manner  as  to 
constitute  one  document  and  otherwi.se 
coinplv  with  GBP  regulations. 
***** 

(D*  *  * 

(1)  lixcept  as  noted  in  §  30. 4(h)(2), 
ocean,  rail,  truck  and  air  ex])i)rting 
carriers  shall  not  load  cargo  that  does 
not  have  all  ])roof  of  filing  c.itations, 
exemption,  exclusion  legends,  or 
])ostdeparture  citations  as  ])rovided  for 
in  Appendix  D. 

(2)  Except  as  noted  in  §  30. 4(b)(2). 
ocean,  rail,  truck  and  air  ex])orting 
carriers  are  subject  to  the  penalties 
])rovided  for  in  Subpart  11  of  this  part 
if  the  ex])i)rting  carrier; 
***** 

■  25.  Revise  §  30.40  to  read  as  follows: 

§  30.46  Requirements  for  the  filing  of 
export  information  by  pipeline  carriers. 

The  operator  of  a  pijjeline  may 
transport  goods  to  a  foreign  country 
without  the  ])rior  filing  of  the  proof  of 
filing  c.itations.  exemption,  or  exclusion 
legends,  on  the  condition  that  within 
four  calendar  days  following  the  end  of 
eac.h  calendar  month  the  o])erator  will 
deliver  to  GBP  Port  Director  the  proof  of 
filing  citations,  exemption,  or  exclusion 
legends  covering  all  ex])orts  through  the 
pi])eline  to  each  consignee  during  the 
month. 

■  2().  Amend  §  30.47  hy  revising 
paragraph  (a)  to  read  as  follows; 

§  30.47  Clearance  or  departure  of  carriers 
under  bond  on  incomplete  manifest. 

(a)  For  j)urpose.s  of  the  regulations  in 
this  part,  exce])t  when  carriers  are 
transjjorting  merchandise  from  the 
United  States  to  Puerto  Rico,  clearance 
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or  jaMinission  to  dojjart  may  lx;  granted 
to  any  carrier  l)y  a  (dll’  Port  Director 
prior  to  filing  of  a  com|)lete  manifest  as 
re(|uir(!d  under  the  (dfP  regulations  or 
prior  to  filing  by  the  carrier  of  all 
r(!(]nir(!d  filing  citations,  exclusion  and/ 
or  (!xem])tion  legends,  provided  there  is 
a  bond  as  specified  in  19  CIFR  4.7.5.  4.70. 
and  1 22.74.  The  conditions  of  the  bond 
shall  he  that  a  com])let(!  manifest,  where 
a  manifest  is  recininKl  by  the  regulations 
in  this  ])art  and  all  re(|uir(!d  filing 
citations,  exclusion  and/or  exemption 
legemds  shall  he  filed  by  the  carrier  in 
accordance  with  all  applicable 
nxinirements  under  (]BP  regulations. 

(1)  For  manifests  submitted 
electronically  through  the  AFS.  the 
condition  of  the  bond  shall  he  that  the 
manifest  and  all  reijuired  filing 
citations,  exclusion,  and/or  exemption 
legends  shall  he  compl(!ted  in 
accordance  with  all  a])j)licahle 
nujuirements  under  CBP  regulations. 

(2)  For  rail  carriers  to  Canada,  tin; 
conditions  of  the  bond  shall  he  that  the 
manifest  and  all  filing  citations, 
exclusion,  and/or  exemi)tion  legends 
shall  he  filed  with  (3fP  in  accordance 
with  all  api)licahle  re(|uirements  under 
(iBP  regulations. 

(3)  For  carriers  under  bond  on 
incom])lete  manifest,  upon  recpiest.a 
list  of  filing  citations,  exclusion,  and/or 
exemption  legends  must  he  ])resented  to 
a  (3JP  Export  (Control  Officer  at  the  ])ort 
of  ex|)ort  prior  to  de])arture  by  the 
carri(!r. 

"k  "k  "k  "k  'k 

u  27.  Amend  ^  30.50  by  revising 
])aragraph  (h)(5)  and  adding  ])aragraph 

(c)  to  read  as  follows: 

§  30.50  General  requirements  for  filing 
import  entries. 

k  k  k  k  k 

(h)  *  *  * 

(5)  Electronic  CBP  Form  214 
Admissions  (e214). 

(c)  The  Kimberley  Process  Certific:ates 
must  he  faxed  prior  to  exportation  to  the 
Census  Bureau  on  (800)  457—7328  or 
provided  by  other  methods  as  permitted 
by  the  Census  Bureau. 

■  28.  Revise  ^  30.52  to  read  as  follows: 

§  30.52  Foreign  Trade  Zones  (FTZ). 

When  goods  are  withdrawn  from  a 
FTZ  for  export  to  a  fonngn  country,  the 
export  shall  he  re])orted  in  ac:cordance 
with  §30.2.  f’oreign  goods  admitted  into 
I'TZs  shall  he  re])orted  as  a  general 
import.  Statistical  reejuirements  for  zone 
admissions  are  provided  to  the  C'.ensus 
Bureau  via  CBP’s  Automated  Broker 
Interface  (ABl)  electronic  214  (e214) 
])rogram  or  the  CBP  Form  214A 
Application  for  Foreign  Trade  Zone 
Admission  and/or  Status  Designation. 


Refer  to  CBP  Web  site  at  www'.chp.gov 
to  download  the  “Foreign  Trade  Zone 
Manual"  where  instructions  for 
comphiting  tlu;  papeu'  (33P  Form  214A 
documents  are  ])rovided  in  Apjxmdix  C. 
When  goods  are  withdrawn  for  domestic 
consumi)tion  or  entry  into  a  bonded 
war(!hou.se.  the  withdrawal  shall  he 
reported  on  (]BP  7501  or  through  the 
ABl  in  accordance  with  CBl’ 
ogulations.  The  instructions  and 
definitions  for  com])leting  the  e214  are 
])rovided  in  It)  CFR  140.  'I’he  following 
data  items  are  recpnnul  to  he  fihul  on  the 
21 4 A.  for  statistical  purijoses: 

(a)  Zone  Number  and  Location 
(Address) 

(h)  Port  Code 

(c)  Importing  Ves.sel  and  Flag/Other 
(Carrier 

(d)  Exjjort  Date 

(e)  Import  Date 

(f)  Zone  Admission  Number 

(g)  U.S.  Port  of  Unlading 

(h)  In-hond  Carrier 

(i)  Foreign  Port  of  Lading 

(j)  Bill  of  Lading/AWB  Number 

(k)  Number  of  Packages  Country  of 
Origin 

(l)  De.scription  ofMerchandi.se 

(m)  HTSIISA  Numher 

(n)  Quantity  (ILfSlISA) 

(o)  (iross  Weight 

(p)  Separate  Value  and  Aggr(;gate 
Charges 

((])  Status  Designation 
■  2t).  Amend  §  30.54  by  revising 
])aragrai)h  (h)  to  read  as  follows: 

§  30.54  Special  provisions  for  imports 
from  Canada. 

k  k  k  k  k 

(h)  All  other  imports  from  Canada, 
including  certain  softwood  lumber 
products  not  covered  in  |)aragra])h  (a)  of 
this  .section,  will  require  the  two  letter 
designation  of  the  Canadian  province  of 
origin  to  he  reported  on  U.S.  entry 
summary  records.  This  information  is 
rtKiuired  only  for  U.S.  imports  that 
under  a])])licahle  (;BP  rules  of  origin  are 
determined  to  originate  in  Canada.  For 
nonmanidac;tured  goods  determined  to 
he  of  Ckmadian  origin,  the  ])rovince  of 
origin  is  defined  as  the  region  where  the 
exjjorted  goods  were  originally  grown, 
miiuid,  or  otherwi.se  ])roduced.  For 
goods  of  (Canadian  origin  that  are 
manufactured  or  assembled  in  Ckmada, 
with  th(!  exc;(;ption  of  the  certain 
softwood  lumber  i)roducts  de.scrilMul  in 
paragraph  (a)  of  this  .section,  the  region 
of  origin  is  that  in  which  the  final 
manufacture  or  assemhlv  is  jxn  formed 
])rior  to  exj)orting  that  good  to  the 
United  States.  In  ca.ses  where  the  region 
in  which  the  goods  were  manufactured, 
a.ssemhled,  grown,  mined,  or  otherwise 
produced  is  unknown,  the  province  in 


which  the  Canadian  vendor  is  located 
can  he  reported.  For  those  reporting  on 
paper  lorms  the  region  of  origin  code 
replaces  the  country  of  origin  code  on 
('BP  Form  7501,  entrv  summarv  form. 
***** 

■  30.  Amend  §  30.71  by  revising 
paragraph  (h)(1),  nulesignating 
paragraphs  (h)(2)  and  (3)  as  paragraphs 
(h)(3)  and  (4).  revising  the  newly 
redesignated  (h)(3)  and  adding  new 
paragraph  (h)(2)  to  read  as  follows: 

§30.71  False  or  fraudulent  reporting  on  or 
misuse  of  the  Automated  Export  System. 

***** 

(h)  *  *  * 

(1)  I'liiluiv  to  filo  violations.  A  failure 
to  file  violation  occurs  if  the 
government  di.scovers  that  there  is  no 
AES  record  for  an  export  transaction  by 
the  apj)licahle  period  pre.scrihed  in 

§  30.4  of  this  part.  Any  AES  record  filed 
later  than  ten  (10)  calendar  days  after 
the  due  date  will  also  he  considered  a 
failure  to  file  regardle.ss  of  whether  the 
violation  was  or  was  not  discovered  hv 
the  government.  A  civil  penalty  not  to 
exc(!ed  Si  0,000  mav  lx;  im|)osiul  for  a 
failure  to  file  violation. 

(2)  Lato  filing  violations.  A  late  filing 
violation  (x.curs  when  an  AES  record  is 
filed  after  tin;  applicable  period 
|)re.scrihed  in  §30.4  of  this  ])art.  A  civil 
]X)nalty  not  to  exceed  Si  ,100  for  (xich 
day  of  delin(iueni:y,  hut  not  more  than 
SI 0.000  per  violation,  may  he  imposed 
for  failure  to  file  timely  export 
information  or  reports  in  connection 
with  the  exportation  or  trans]X)rtation  of 
cargo.  (See  19  (TR  part  192) 

(3)  Filing  faiso/ inisloading 
information.  farthorancH  of  illegal 
activities  and  penalties  for  other 
violations.  A  civil  penalty  not  to  exceed 
.SIO.OOO  per  violation  may  he  im])osed 
for  each  violation  of  provisions  of  this 
part  other  than  any  violation 
encompa.ssed  by  paragrajih  (h)(1)  or 
(h)(2)  of  this  section.  Such  penalty  mav 
he  in  addition  to  any  other  ])enalty 
imposed  hv  law. 

***** 

■  31 .  Amend  §  30.74  hv  revising 
paragraphs  (c)(3)(iv),  (c)(3)(v).  and  (c)(5) 
and  adding  paragraphs  (c)(3)(vi)  and 
(c)(3)(vii)  to  read  a  follows: 

§30.74  Voluntary  self-disclosure. 

***** 

*  *  * 

(3)  *  *  * 

(iv)  The  complete  identities  and 
addresses  of  all  individuals  and 
organizations,  whether  foreign  or 
dome.stic,  involved  in  the  activities 
giving  rise  to  tin?  violations: 

(v)  A  description  of  any  mitigating 
circumstances: 
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(vi)  Cxjrrective  nieasures  taken:  and 

(vii)  ITNs  (if  the  missed  and/or 
correctcid  shijiments. 

*  *  *  *  * 

(.5)  lt7jer(?  to  tudko  voluntaiy  solf- 
(iisclosiiivs.  With  the  exception  of 
voluntary  disclosures  of  manihi.st 
violations  undcir  8().47(c).  the 
iidorination  constituting  a  Voluntary 
Sidf-Di.sclosunis  or  any  other 
correspondence  pertaining  to  a 
Yoliuitarv  Self-Disclosures  inav  be 
submitted  to:  (liief.  Foreign  Trade; 
Division,  l).S.  (Census  Bur(;au.  Room 
liK082.  Washington.  D(',  2t)288-(>7lM).  or 
by  fax  on  (801)  708-8885.  Additional 
instructions  are  found  at 
www.census.ffov/trado. 
***** 

■  82.  In  Apiiendix  B  to  Bart  80.  revi.se 
jiarts  II  and  III  to  read  as  follows: 

Appendix  B  to  Part  80 — AES  Filing 
('.odes 

***** 

Part  II — Hxpdii  Informalion  F(i(Ii;s 
IV — l'(;ni|)i)rary  (;xp()i  ts  of  deiiuistic 
nierchandisi; 

IV — .Slii|)in(;nts  of  nuTcliiindist;  iiiiport(;d 
(iiKier  a  r(;mporai  v  iiniioit  Iloiid  for 
flirt lier  inaiuifacliiring  or  processing 
III — .Sliipiiieiits  of  mercliandisi;  importcid 
under  a  I'lMiiporarv  linjiorl  Bond  for 
re|)air 

(III — .Shipments  of  goods  donali;d  for  charitv 
FS — Foriiign  Military  .Sali;s 
Zl) — North  American  Free  Trade  .\gn;(;ments 
(NAl-T.X)  dulv  (hderral  shipments 
OS — .Ml  other  exjiorts 
I IV — .Shipmiinls  of  personally  owned 
vehiil(!s 

III! — Household  and  jiersonal  effiuds 
TF — l'(;mj)orary  exjiorts  to  he  retnrmid  to  the 
United  States 

TL — Merchandise  leasiid  for  less  than  a  vear 
IS — .Shijiments  of  imirchandise  imjiorted 
under  a  I'emjiorary  Imjiort  Bond  for 
return  in  the  same  condition 
(III — .Shijiments  mo\  ing  under  a  carmit 
(IV — U.S.  (io\’ernment  shijiments 
MS — .Shijiments  consigned  to  the  U.S.  ,\rmed 
Forces 

(IS — .Shijiments  to  U..S.  (Government  agencies 
for  their  use 

l'(l — (Jilt  jiari  (;ls  under  Bnri;au  of  Industry 
and  .Seenritv  License  Lxcejition  UFl' 
/;/;—(  )th(;r  exiimjitions: 

(iurnincy 
.Airlim;  tickiits 
Bank  notes 

Internal  rev(;nne  stamjis 
.State  liijnor  stamjis 
.Advertising  literatim; 

.Shijiments  of  tiimjiorary  imjiorts  hv  foriiign 
entitiiis  for  their  use 
/IF — lnl(;rnational  water  shijinuints 
(II — ImjMilled  shijiments  of  goods  donatiid  for 
relief  or  charitv 

FI — lnijiell(;d  Foriiign  .Military  .Sales  Program 
()l — All  oth(;r  exjiorts  (imji(;lh;d) 

(For  Manifest  Usi;  Only  hy  .AL.S  (’.arrii;rs) 

AF  Shijiment  informalion  filt;d  through  ALS 


(.Sei;  80..5t)  through  :tl).,5H  for  information 
on  filing  (;x(;mjitions.) 

Part  III — I.ic(;iis(;  Uiidiis 

l)ejiartnu;nl  of  Uommerci;.  Bureau  of  Industrv 
and  Si;curity  (BI.S).  l.icensi;s 

(IIIO  Licenses  issued  hv  BI.S  authori/ing  an 
i;xjiorl.  rei;xj)orl,  or  other  regulated 
activity. 

(131  S(IL — .Sjiecial  Uomj)rehensi\ e  License 
(132  .VL/?— No  Lici;nse  Ki;(jnired  (control l(;d 

for  other  than  or  in  addition  to  Anti- 
rerrorism) 

(133  .\UI — No  Liciinse  Keejuired  (.All  others. 

including  Anti-T(;rrorism  controls  ONI.l  ) 
(135  LVS — Limit(;d  Valin;  .Shijiments 
(I3({  (Ills — .Shijiments  to  B  ('.oimtries 
(137  (IIV — (a\’il  End  Us(;rs 
(138  7'.S’/{— Restricted  Technology  and 

.Software 

(13!)  (IIP — (iomjiiiters 
(140  IMP — remjiorary  Imjiorts.  Exjiorts. 
and  Re-exjiorts 

(141  lIPL — .Servicing  and  Rejilacement  of 
Parts  and  Ecjuijiment 

(142  (l()\' — UovernmenI  and  International 

Organizations 

(143  (IFT — (lift  Parcels  and  1  iiunanitarian 
Donations 

(144  VSl’ — 'I’echnology  and  .Soitware — 
Unrestricted 
(145  IIAd — Baggage 

(141)  /W ’.S’— Aircraft  and  Vessels  (.AE.S  not 
re(juired) 

(I4!l  TAPS — Trans-Alaska  Pijieline 
Anthori/ation  Act 

(150  FS!(I — Fincrvjition  Uonunoditiiis  and 
Software 

(151  Adll — License  Excejition  .Agricultural 
('.ommodities 

(153  APP — Adjusted  Peak  Performance 
(Uomjiiiters) 

(154  SS-W'lld — Western  Red  (Aid.ir 
(155  SS-S(imi)l(‘ — Urude  Oil  .Samjiles 
(150  SS-SPII — .Strategic  Petroleum  Reserves 
(157  VFl’ — Validated  End  User 
.Authorization 

(I5H  (KID — Oonsiuner  (ioinmnnication 
Devices 

(150  STA — .Strategic  ’I’rade  Authorization 

Dejiartment  of  linergy/National  Nuclear 
.Security  Administration  (DOl'^/NN.SA)  (iodes 

/;(H— DOE/NN.SA 

Nuclear  Regulatory  (ionunission  (NRCi)  Codes 
\01  \ll(l  Form  250/250A—N\i(]  Form  2.50/ 
2,50.A 

\02  yilld  (lanorol  Licimso — NR(i  ‘(ieneraP 
Exjiort  License 

Dejiartment  of  .State.  Directorate  ol  Defense 
Trade  (Controls  (DDTCi)  Codes 

SAd — Agreements 
.S’(.’/\ — Canadian  I  T.AR  Exemjition 
SOO — License  Exemjition  Citation 
S05  DSP-5 — Permanent  exjiort  of 

iinclassifi(;d  defense  articles  and  services 
Sol  DSP-01 — Temjiorary  imjiort  ol 
nnclassilied  articles 
S73  DSP-73 — Temjiorary  exjiort  of 
unclassified  articles 

Sfi5  DSP-05 — Temjiorary  or  jiermanent 
imjiort  or  exjiort  of  classified  articles 
S04  DSP-04 — Foreign  Militarv  .Sales 


Dejiartment  of  I’reasurv,  Office  of  Foreign 
Assets  CGontrol  (01''AC’,)  C.odes 

Till — OF.AC;  Sj.ecific  License 
Til — OFAC  (ii  iieral  License 
TI2 — Kimherlev  Process  (iertificati;  Niimlier 

Other  I.icense  Tvjies 
OPA — Othia'  Partnershiji  Agenev  Licen.se 
For  exjiort  license  exemjitions  under 
International  Traffic  in  Arms  Regulations, 
refer  to  22  C.FR  120-180  of  the  ITAR  for  the 
list  of  exjiort  license  exemjitions. 

■  88.  Rt;vis(;  Apjiondix  C  to  Bart  80  to 
ntad  a.s  billows: 

Appitndix  C  to  Bart  80 — Summary  (»!' 
Fx(;mption8  and  Exclusions  From  EEI 
Filing 

.A.  Ivxcejit  as  noted  in  ^80.2  (a)(l)(iv).  filing 
EEI  is  not  re(jiiired  for  the  following  Ivjies  of 
shijiments:' 

1.  Exemjition  for  shijiments  destined  to 
(Canada  (S  80.8(i). 

2.  Valued  ,S2.500  or  less  jier  Schedule  B/ 
IIT.SUS.A  classification  for  commodities 
shijijied  from  one  U.SPPI  to  one  consignee  on 
a  single  carrier  80.87(a)). 

8.  Tools  of  the  trade  and  their  containers 
that  are  usual  and  reasonable  kinds  and 
(jnanlilies  of  commodities  and  software 
intended  lor  use  by  individual  USPPls  or  by 
emjilovees  or  rejiresentatives  of  the  exjiorting 
comjiany  in  furthering  the  enterjirises  and 
undertakings  ol  the  U.SPPI  abroad 
(ti80.87(li)). 

4.  .Shijiments  from  one  jioint  in  the  United 
.States  to  anoth(;r  jioint  in  the  United  .States 
hv  routes  jiassing  through  Canada  or  Mexico 
(i^  80.87(c)). 

,5.  .Shijiments  from  one  jioint  in  Canada  or 
Mexico  to  another  jioint  in  the  same  country 
hv  routes  through  tlie  United  States 
(S  80.87(d)). 

(i.  Exjiorts  ol  technology  and  software  as 
defined  in  1,5  (iFR  jiart  772  of  the  EAR  that 
do  not  r(;(juire  an  exjiort  licensi;.  Ilowevi;r. 

EEI  is  reijuired  for  mass-market  software 
(S  80.87(f)). 

7.  .Shijiments  of  hooks,  majis,  charts, 
jiamjihlels.  and  similar  articles  to  foreign 
libraries.  go\  i;rnment  estalilishmenls,  or 
similar  institutions  ((?  80.87(g)). 

8.  .Shijiments  as  authorized  under  License 
Excejition  CF'l'  for  gift  jiarcels  and 
humanitarian  donations  (15  (8''R  740.12(a) 
and  (h)):  S  80.87(h). 

0.  Dijilomatic  jiouches  and  their  contents 
(S80.87(i)). 

to.  Human  remains  and  accomjianying 
ajijirojiriale  recejitacles  and  flowers 
(S  80.87(1)). 

1 1 .  .Shijinu;nts  ol  inlerjilant 
corresjiondence.  executed  invoices  and  other 
docinm;nls.  and  other  shijiments  of  comjiauv 
hiisiness  records  from  a  U..S.  firm  to  its 
subsidiary  or  affiliate.  This  excludes  highly 


'  lAeni|iti(iii  li'diii  the  reiiiiii'eineiits  Icir  r(!|ioitin” 
cninjihito  eoininiKlitv  iiiterinatien  is  covered  in 
S  80.88:  .Sjiecial  exenijitions  for  shijiiiients  to  llie 
II. S.  Armed  .Services  are  covered  in  80.80;  and 
Sjiecial  exemjitions  for  certain  sliijiments  to  II..S. 
(ioveriiment  agencies  and  imijilovees  are  covered  in 
4)80.40. 
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Itulinical  ])lan.s,  comisijondonca.  (itc.  tliat 
could  1)(!  li(',(;ns(!ii  (§  3().S7(k)). 

12.  .Slii|)m(!ids  (d  jxds  as  l)a<><>a{>(! 

(§:u).:i7(l)). 

12.  (larricr's  stores,  not  shi])|)c(l  imdor  a 
1)111  of  lading  or  an  air  wavdill.  su|)))li(;s  and 
ocinipinnnt,  including  usual  and  rnasonable 
kinds  and  (|uantities  ol  hunker  Inel.  deck 
engine  and  steward  department  stores, 
prox  isions  and  sn])|)lies.  medicinal  and 
surgical  sni)plies.  loud  stores,  slop  chest 
articles,  and  saloon  stores  or  supplies  lor  use 
or  consumption  on  hoard  and  not  iidended 
lor  uidading  in  a  loreign  countrv  ({?  ;i().27(m)). 

14.  llunnage  not  shi])ped  under  a  hill  of 
lading  or  an  air  wayhill,  ol  usual  and 
reasonahle  kinds  and  c|nanlilies  not  intended 
lor  unlading  in  a  loreign  c:ounlrv  (§  30.;i7(n)). 

l.T.  Shii)menls  ol'aircrall  |)arts  and 
ecpdpmeid:  lood.  .saloon,  slo])  chest,  and 
related  stores;  aiul  provisions  and  sui)plies 
lor  use  on  aircral’t  hy  a  Ih.S.  airline.  (EAR 
license  exce])tion  (AVS)  for  aircralt  and 
vessels  1.5  CFR  74t).1.5(c):  §  :i0.;i7(o)). 

If).  Baggage  ami  i)ersonal  elTects. 
act:om])anied  or  unaccomi)anied,  of  i)ersons 
leaving  the  United  .States  including  memhers 
of  crews  on  vessels  and  aircraft,  when  they 
are  not  shipped  as  cargo  under  a  hill  of 
lading  or  an  air  wayhill  or  other  commercial 
loading  documents  and  do  not  reepure  an 
export  license  (^  :U).27(p)). 

17.  Issued  hanknotes  and  securities  and 
coins  in  circulation  exported  as  evidence  of 
financial  claims.  The  EEI  must  he  filed  for 
nnissued  hank  notes  and  securities  and  coins 
not  in  circulation  (such  as  hank  notes  ])rinted 
in  the  United  .States  and  exported  in 


fnifilhnent  of  the  |)rinting  contract  or  as  part 
of  collections),  which  should  he  re])orled  at 
their  commercial  or  current  value  (S  ;i().;i7(.s)). 

18.  Documents  used  in  international 
transactions,  doenments  moving  out  of  the 
United  .States  to  facilitate  international 
transactions  including  airline  tickets,  internal 
revenue  slamj)s.  li(pior  slamj)s.  and 
advertising  literature,  lixport  of  such 
documents  in  fnifilhnent  of  a  contract  for 
their  production,  however,  are  not  exempt 
and  must  he  re])orted  at  the  transaction  value 
for  their  production  (S  :H).:i7(t)). 

19.  Exports  of  technical  data  and  defense 
service  exemptions  as  defined  in  22  U.ER 
12:i.22(h)(:i)(iii)  of  the  ITAR  (S  :50.37(u)). 

20.  Vessels,  locomotives,  aircraft,  rail  cars, 
trucks,  other  vehicles,  trailers,  pallets,  cargo 
vans,  lift  vans,  or  similar  shi|)ping  containers 
not  considered  “shipped”  in  terms  of  the 
regulations  in  this  part,  when  thev  are 
moving,  either  loaded  or  empty,  without 
transfer  of  ownership  or  title,  in  their 
ca|)acity  as  carriers  of  goods  or  as 
instruments  of  such  carriers,  and  EEI  filing  is 
not  recjuired.  (S  20.27(v)). 

21.  .Shipments  to  ABO/Dl’O/El’O 
(S:i().37(w)) 

22.  .Shipments  exported  under  license 
excei)tion  BAU  (§3().37(x)) 

23.  (Certain  shipments  destined  to  Uountrv 
Urou])  E:1  ((?  3l).37(y)) 

B.  The  following  ly|)es  of  transactions  are 
outside  the  sc:oi)e  of  the  ETR  and  shall  he 
excluded  from  lilil  filing: 

1.  (ioods  ship|)ed  under  UBB  hond  through 
the  United  .States.  Bnerto  Rico,  or  the  U..S. 
Virgin  Islands  from  one  foreign  connirv  or 


area  to  another  where  such  goods  do  not 
enter  the  consumption  channels  of  the 
United  .States. 

2.  Except  Bnerto  Rico  and  U..S.  Virgin 
Islands,  goods  shipped  from  the  U..S. 
territories,  and  goods  shi])ped  between  the 
United  .States  and  these  territories  do  not 
retpiire  EEI  filing.  However,  goods  transiting 
U..S.  terdtories  to  foreign  destinations  recpiire 
EEI  filing. 

3.  Electronic  transmissions  and  intangihle 
transfers.  (See  .Snhpart  B  of  this  part  for 
ex])ort  control  recinirements  for  these  tvpes  of 
transactions.) 

4.  Uoods  shi|)ped  to  Chiantanamo  Bav 
Naval  Base  in  Ciuha  from  the  United  .States. 
Puerto  Rico,  or  the  U.S.  Virgin  Islands  and 
from  Uuantanamo  Bav  Naval  Base  to  the 
United  .States.  Puerto  Rico,  or  the  U..S.  Virgin 
Islands.  (.See  §30.3?)  for  filing  re(|uirements 
for  shi])menls  exjxn  ted  to  the  U..S.  Armed 
Services.) 

'■>.  (h)ods  licensed  hv  a  U..S.  Federal 
Uovernment  agenc;y  where  the  countrv  of 
ultimate  destination  is  the  United  .States  or 
goods  destined  to  international  waters  where 
the  person(s)  or  entity  assuming  control  of 
the  ilem(s)  is  a  citizen  or  i)ermanent  resident 
alien  of  the  United  .States  or  a  juridical  eutilv 
organized  under  the  laws  of  the  United  States 
or  a  jurisdiction  within  the  United  .States. 

■  3.5.  Rcvi.si!  Appoiulix  D  to  Part  30  to 
road  as  follows; 

Appendix  I)  to  Part  30 — AES  Filing 
Uitation  and  Exemption  Legends 


I.  USML  Proof  of  Filing  Citation  . 

II.  AES  Proof  of  Filing  Citation  subpart  A  §30.7  . 

III.  AES  Postdeparture  Citation — USPPl;  USPPI  is  filing  the  EEI  . 

IV.  Postdeparture  Citation — Agent;  Agent  is  filing  the  EEI  . 

V.  AES  Downtime  Citation — Use  only  when  AES  or  AESDirect  is  un¬ 
available. 

VI.  Exemption  for  Shipments  to  Canada . 

VII.  Exemption  for  Low-Value  Shipments  . 

VIII.  Miscellaneous  Exemption  Statements  are  found  in  15  CFR  30 
Subpart  D  §  30.37(b)  through  §30.37(y). 

IX.  Special  Exemption  for  Shipments  to  the  U.S.  Armed  Forces  . 

X.  Special  Exemptions  for  Certain  Shipments  to  U.S.  Government 
Agencies  and  Employees  (Exemption  Statements  are  found  in  15 
CFR  30  Subpart  D  §  30.40(a)  through  §  30.40(d). 

XI.  Split  Shipments.  Split  Shipments  should  be  referenced  as  such  on 
the  manifest  in  accordance  with  provisions  contained  in  §30.28,  Split 
Shipments.  The  notation  should  be  easily  identifiable  on  the  mani¬ 
fest.  It  is  preferable  to  include  a  reference  to  a  split  shipment  in  the 
exemption  statements  cited  in  the  example,  the  notation  SS  should 
be  included  at  the  end  of  the  appropriate  exemption  statement. 

XII.  Proof  of  filing  citations  by  pipeline  . 


AES  ITN;  Example:  AES  X201 001 01 987654. 

AES  ITN;  Example:  AES  X201001 01 987654. 

AESPOST  USPPI  EIN  mm/dd/yyyy;  Example:  AESPOST  12345678912 
01/01/2010. 

AESPOST  USPPI  EIN— Filer  ID  mm/dd/yyyy;  Example:  AESPOST 
1 23456789 1 2—98765432 1  0 1  '0 1  /20 1 0. 

AESDOWN  Filer  ID  mm/dd/yyyy;  Example:  AESDOWN  123456789  01/ 
01/2010. 

NOEEI  §30.36. 

NOEEI  § 30.37(a). 

NOEEI  §30.37  (site  corresponding  alphabet). 

NOEEI  §30.39. 

NOEEI  §30.40  (site  corresponding  alphabet). 


AES  ITN  SS;  Example:  AES  X201 00 101 987654  SS. 


NOEEI  §  30.8(b). 


■  36.  Revise  Aiipeiulix  E  to  Part  30  to  Appendix  E  to  Part  30 — FTSR  to  FTR 
I'ead  as  follows:  ()onc;ordan(;e 


FTSR 

FTSR  Regulatory  topic 

1 _ 

FTR 

FTR  Regulatory  topic 

Subpart  A — General  Requirements- 

-USPPI 

30.1  . 

General  statement  of  requirement  for  Shipper's  Export 
Declarations  (SEDs). 

30.2 

General  requirements  for  filing  Electronic  Export  Infor¬ 
mation  (EEI). 

30.1(a)  . 

General  requirements  for  filing  SEDs  . 

General  requirements  for  filing  EEI. 
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FTSR 

FTSR  Regulatory  topic 

FTR 

FTR  Regulatory  topic 

30.1(b)  . 

General  requirements  for  reporting  regarding  method  of 
transportation. 

AES  as  an  alternative  to  SED  reporting  . 

NA. 

30.1(c)  . 

30.1(d)  . 

30.2  . 

30.3  . 

NA. 

Electronic  transmissions  and  intangible  transfers  . 

Related  export  control  requirements . 

Shipper's  Export  Declaration  forms  . 

30.2  (d)(3) 

30.15 

30.16 

30.17 

Exclusions  from  filing  EEI. 

Export  control  and  licensing  requirements  introduction. 

EAR  requirements  for  export  information  on  shipments 
from  U.S.  Possessions  to  foreign  destinations  or 
areas. 

Customs  and  Border  Protection  Regulations. 

NA. 

30.4  . 

30.4(a)  . 

30.4(b)  . 

30.4(c)  . 

30.4(d)  . 

30.4(e)  . 

30.4(f)  . 

Preparation  and  signature  of  Shipper’s  Export  Declara¬ 
tions  (SED). 

General  requirements  (SED)  . 

Responsibilities  of  parties  in  export  transactions  . 

Responsibilities  of  parties  in  a  routed  export  transactions 
Information  on  the  Shipper  s  Export  Declaration  (SED)  or 
Automated  Export  System  (AES)  record. 

Authorizing  a  forwarding  or  other  agent  . 

Format  requirements  for  SEDs  . 

303 

30.3(a) 

30.3(b) 

30.3(c) 

30.3(d) 

30.3(e) 

30.3(a) 

30.3(f) 

Electronic  Export  Information  filer  requirements,  parties 
to  export  transactions,  responsibilities  of  parties  to  ex¬ 
port  transactions. 

General  Requirements. 

Parties  to  the  export  transaction. 

General  responsibilities  of  parties  in  export  transactions. 

Filer  responsibilities. 

Responsibilities  of  parties  in  a  routed  export  transaction. 

General  requirements. 

Authorizing  an  agent. 

NA. 

30.5  . 

Number  and  copies  of  Shipper's  Export  Declaration  re¬ 
quired. 

Requirements  as  to  separate  Shipper’s  Export  Declara¬ 
tions. 

Information  required  on  Shipper’s  Export  Declarations  .... 

Additional  information  required  on  Shipper’s  Export  Dec¬ 
laration  for  In-Transit  Goods  (ENG  Form  7513). 

Requirements  for  separation  and  alignment  of  items  on 
Shipper  s  Export  Declarations. 

Continuation  sheets  for  Shipper’s  Export  Declaration  . 

NA. 

30.6  . 

NA. 

30.7  . 

NA. 

30.8  . 

NA 

30.9  . 

NA. 

30.10  . 

NA. 

30.11  . 

Authority  to  require  production  of  document  . 

30.10(b) 

30.4 

30.8 

Authority  to  require  production  of  documents  and  retain¬ 
ing  electronic  data. 

Electronic  export  information  filing  procedures,  dead¬ 
lines,  and  certification  statements. 

Time  and  place  for  presenting  proof  of  filing  citations, 
postdeparture  filing  citations,  AES  downtime  citations, 
and  exemption  legends. 

NA. 

30.12  . 

30.15  . 

Time  and  place  for  presenting  the  SED,  exemption  leg¬ 
ends  or  proof  of  filing  citations. 

Procedure  for  presentation  of  declarations  covering  ship¬ 
ments  from  an  interior  point. 

Corrections  to  Shipper’s  Export  Declarations . 

30.16  . 

30.9 

Transmitting  and  correcting  Electronic  Export  Informa¬ 
tion. 

Subpart  B — General  Requirements — Exporting  Carriers 

30.20  . 

General  statement  of  requirement  for  the  filing  of  mani¬ 
fests. 

30.45 

General  statement  of  requirements  for  the  filing  of  carrier 
manifests  with  proof  of  filing  citations. 

30.20(a)  .... 

Carriers  transporting  merchandise  from  the  United 
States,  Puerto  Rico,  or  U.S.  territories  to  foreign  coun¬ 
tries. 

30.45(a) 

Requirements  for  filing  carrier  manifest. 

30.20(b)  .... 

For  carriers  transporting  merchandise  from  the  United 
States  to  Puerto  Rico. 

30.45(a) 

Requirements  for  filing  carrier  manifest. 

30.20(c)  .... 

Except  as  otherwise  specifically  provided,  declarations 
should  not  be  filed  at  the  place  where  the  shipment 
originates. 

30.45(a) 

Requirements  for  filing  carrier  manifest. 

30.20(d)  .... 

For  purposes  of  these  regulations,  the  port  of  expor¬ 
tation  is  defined  as. 

30.1(c) 

Definition  used  with  EEI. 

30.21  . 

Requirements  for  the  filing  of  Manifests  . 

30.45 

General  statement  of  requirements  for  the  filing  of  carrier 
manifests  with  proof  of  filing  citations  for  the  electronic 
submission  of  export  information  or  exemption  legends 
when  EEI  is  not  required. 

30.21(a)  .... 

Vessel . 

30.45(a)(1) 

Vessel. 

30.21(b)  .... 

Aircraft  . 

30.45(a)(2) 

Aircraft. 

30.21(c)  .... 

Rail  Carrier  . 

30.45(a)(3) 

Rail  Carrier. 

30.21(d)  .... 

Carriers  not  required  to  file  manifests  . 

30.45(a)(4) 

Carriers  not  required  to  file  manifests. 

30.22(a)  .... 

Requirements  for  the  filing  of  SEDs  or  AES  exemption 
legends  and  AES  proof  of  filing  citations  by  departing 
carriers. 

30.8 

Time  and  place  for  presenting  proof  of  filing  citation,  and 
exemption  legends. 

30.22(b)  .... 

The  exporting  carrier  shall  be  responsible  for  the  accu¬ 
racy  of  the  following  items  of  information. 

NA. 
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30.22(c)  .... 

Except  as  provided  in  paragraph  (d)  of  this  section, 
when  a  transportation  company  finds,  prior  to  the  filing 
of  declarations  and  manifest  as  provided  in  paragraph 
(a)  of  this  section,  that  due  to  circumstances  beyond 
the  control  of  the  transportation  company  or  to  inad¬ 
vertence,  a  portion  of  the  merchandise  covered  by  an 
individual  Shipper's  Export  Declaration  has  not  been 
exported  on  the  intended  carrier. 

NA. 

30.22(d)  .... 

When  a  shipment  by  air  covered  by  a  single  Shipper's 
Export  Declaration  is  divided  by  the  transportation 
company  and  exported  in  more  than  one  aircraft  of  the 
transportation. 

30.45(c) 

Split  shipments. 

30.22(e)  .... 

Exporting  carriers  are  authorized  to  amend  incorrect 
shipping  weights  reported  on  Shipper's  Export  Dec¬ 
larations. 

NA. 

30.23  . 

Requirements  for  the  filing  of  Shipper's  Export  Declara¬ 
tions  by  pipeline  carriers.. 

30.46 

Requirements  for  the  filing  of  export  information  by  pipe¬ 
line  carriers. 

30.24  . 

Clearance  or  departure  of  carriers  under  bond  on  incom¬ 
plete  manifest  on  Shipper's  Export  Declarations. 

30.47 

Clearance  or  departure  of  carriers  under  bond  on  incom¬ 
plete  manifests. 

Subpart  C — Special  Provisions  Applicable  Under  Particular  Circumstances 


30.30  . 

Values  for  certain  types  of  transactions  . 

30.25 

Values  for  certain  types  of  transactions. 

30.31  . 

Identification  of  certain  nonstatistical  and  other  unusual 
transactions. 

30.29 

Reporting  of  repairs  and  replacements. 

30.31(a)  .... 

Merchandise  exported  for  repair  only,  and  other  tem¬ 
porary  exports. 

30.29(a) 

The  return  of  goods  previously  imporfed  for  repair. 

30.31(b)  .... 

The  return  of  merchandise  previously  imporfed  for  repair 
only. 

30.29(b) 

Goods  that  are  covered  under  warranty  and  other  tem¬ 
porary  exports. 

30.31(c)  .... 

Shipments  of  material  in  connection  with  construction, 
maintenance,  and  related  work  being  done  on  projects 
for  fhe  U.S.  Armed  Forces. 

NA. 

30.33  . 

Vessels,  planes,  cargo  vans,  and  other  carriers  and  con¬ 
tainers  sold  foreign. 

30.26 

Reporting  of  vessels,  aircraft,  cargo  vans,  and  other  car¬ 
riers  and  containers. 

30.34  . 

Return  of  exporfed  cargo  to  the  United  States  prior  to 
reaching  its  final  destination. 

30.27 

Return  of  exported  cargo  to  the  United  States  prior  to 
reaching  its  final  destination. 

30.37  . 

Exceptions  from  the  requirement  for  reporting  complete 
commodity  detail  on  the  Shipper's  Export  Declaration. 

30.38 

Exemption  from  the  requirements  for  reporting  complete 
commodity  information. 

30.37(a)  .... 

Where  it  can  be  determined  that  particular  types  of  U.S. 
Government  shipments,  or  shipments  for  government 
projects,  are  of  such  nature  that  they  should  not  be  in¬ 
cluded  in  the  export  statistics. 

30.39 

Special  exemptions  for  shipments  to  the  U.S.  Armed 
Services.  (Note,  this  section  does  not  specifically  ad¬ 
dress  construction  materials  nor  related  work  being 
done  on  projects). 

30.37(b)  .... 

Special  exemptions  to  specific  porfions  of  fhe  require¬ 
ments  of  §30.7  with  respect  to  the  reporting  of  de¬ 
tailed  information. 

NA. 

30.39  . 

Authorization  for  reporting  statistical  information  other 
than  by  means  of  individual  Shipper's  Export  Declara¬ 
tions  filed  for  each  shipment. 

NA. 

30.40  . 

Single  declaration  for  multiple  consignees  . 

NA. 

30.41  . 

“Split  shipments”  by  air  . 

30.28 

Split  shipments. 

Subpart  D — Exemptions  from  the  requirements  for  the  Filing  of  Shipper's  Export  Declarations 


30.50  . 

Procedure  for  shipments  exempt  from  the  requirements 
for  Shipper's  Exporf  Declarations. 

30.35 

Procedure  for  shipments  exempt  from  filing  require¬ 
ments. 

30.51  . 

Government  shipments  not  generally  exempt  . 

30.39 

Special  exemption  for  shipmenfs  to  the  U.S.  Armed 
Services. 

30.52  . 

Special  exemptions  for  shipments  to  the  U.S.  Armed 
Services. 

30.39 

Special  exemptions  for  shipments  to  the  U.S.  Armed 
Services. 

30.53  . 

Special  exemptions  for  cerfain  shipments  to  U.S.  Gov¬ 
ernment  agencies  and  employees. 

30.40 

Special  exemptions  for  certain  shipments  to  U.S.  Gov¬ 
ernment  agencies  and  employees. 

30.53(e)  .... 

All  commodities  shipped  to  and  for  the  exclusive  use  of 
fhe  Panama  Canal  Zone  Government  or  the  Panama 
Canal  Company. 

NA. 

30.55  . 

Miscellaneous  exemptions  . 

30.37 

Miscellaneous  exemptions. 

30.55(a)  .... 

Diplomatic  pouches  and  their  contents . 

30.37(i) 

Diplomatic  pouches  and  their  contents. 

30.55(b)  .... 

Human  remains  and  accompanying  appropriate  recep¬ 
tacles  and  flowers. 

30.37(j) 

Human  remains  and  accompanying  appropriate  recep¬ 
tacles  and  flowers. 

30.55(c)  .... 

Shipments  from  one  point  in  the  United  States  to  an¬ 
other  thereof  by  routes  passing  through  Mexico. 

30.37(c) 

Shipmenfs  from  one  point  in  fhe  United  States  to  an¬ 
other  point  in  the  United  States  by  routes  passing 
through  Canada  or  Mexico. 

30.55(d)  .... 

Shipments  from  one  poinf  in  Mexico  to  another  point 
thereof  by  routes  through  the  United  States. 

30.37(d) 

Shipments  from  one  point  in  Canada  or  Mexico  to  an¬ 
other  point  in  the  same  country  by  routes  through  the 
United  States. 
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30.55(e)  .... 

Shipments,  other  than  by  vessel,  or  merchandise  for 

30.2(d)(1) 

Shipments,  transported  in-bond  through  the  United 

which  no  validated  export  licenses  are  required,  trans- 

States,  and  exported  from  another  U.S.  port,  or  trans- 

ported  inbond  through  the  United  States,  and  exported 
from  another  U  S.  port,  or  transshipped  and  exported 
directly  from  the  port  of  arrival. 

shipped  and  exported  directly  from  the  port  of  arrival. 

30  55(f)  . 

Shipments  to  foreign  libraries,  government  establish- 

30.37(g) 

Shipments  to  foreign  libraries,  government  establish- 

ments,  or  similar  institutions,  as  provided  in  §  30.53(d). 

ments,  or  similar  institutions,  as  provided  in  §  30.40(d). 

30.55(g)  .... 

Shipments  of  single  gift  parcels  as  authorized  by  the  Bu- 

30.37(h) 

Shipments  authorized  by  License  Exception  GFT  for  gift 

reau  of  Industry  and  Security  under  License  Exception 
GFT,  see  15  CFR  740.12  of  the  EAR. 

parcels,  humanitarian  donations. 

30.55(h)  .... 

Except  as  noted  in  paragraph  (h)(2)  of  this  section,  ex- 

30.37(a) 

Except  as  noted  in  §30.2(a)(1)(iv),  exports  of  commod- 

ports  of  commodities  where  the  value  of  the  commod- 

ities  where  the  value  of  the  commodities  shipped 

ities  shipped  from  one  exporter  to  one  consignee  on  a 

USPPI  to  one  consignee  on  a  single  exporting  carrier. 

single  exporting  carrier,  classified  under  an  individual 

classified  under  an  individual  Schedule  B  or  HTSUSA 

Schedule  B  number,  is  S2,500  or  less. 

commodity  classification  code,  is  82,500  or  less. 

30.55(i)  . 

Shipments  of  interplant  correspondence,  executed  in- 

30.37(k) 

Shipments  of  interplant  correspondence,  executed  in- 

voices,  and  other  documents  and  other  shipments  of 

voices,  and  other  documents  and  other  shipments  of 

company  business  records  from  a  U.S.  firm  to  its  sub- 

company  business  records  from  a  U.S.  firm  to  its  sub- 

sidiary  or  affiliate. 

sidiary  or  affiliate. 

30.55(j)  . 

30.55(k)  .... 

Shipments  of  pets  as  baggage,  accompanied  or  unac¬ 
companied,  of  persons  leaving  the  United  States,  in¬ 
cluding  members  of  crews  on  vessels  and  aircraft. 

Shipments  for  use  in  connection  with  NASA  tracking 
systems  under  Office  of  Export  Administration  Project 

30.37(1) 

Shipments  of  pets  as  baggage,  accompanied  or  unac¬ 
companied,  of  persons  leaving  the  United  States,  in¬ 
cluding  members  of  crews  on  vessels  and  aircraft. 

NA. 

License  DL-5355-S. 

30.55(1)  . 

Shipments  of  aircraft  parts  and  equipment,  and  food,  sa¬ 
loon,  slop  chest,  and  related  stores,  provisions,  and 

NA. 

30.55(m)  ... 

supplies  for  use  on  aircraff  by  a  U.S.  airline  to  its  own 
installations,  aircraft,  and  agent  aboard,  under  Depart¬ 
ment  of  Commerce,  Office  of  Export  Administration 
General  License,  RCS. 

Shipments  for  use  in  connection  with  NOAA  operations 
under  the  Office  of  Export  Administration  General  Li- 

NA. 

cense  G-NOAA. 

30.55(n)  .... 

Exports  of  technology  and  software  as  defined  in  15 

30.37(f) 

Exports  of  technology  and  software  as  defined  in  15 

CFR  772  of  the  EAR  that  do  not  require  an  export  li- 

CFR  772  of  the  EAR  that  do  not  require  an  export  li- 

cense. 

cense. 

30.55(0)  .... 

Intangible  exports  of  software  and  technology,  such  as 

30.2(d)(3) 

Intangible  exports  of  software  and  technology,  such  as 

downloaded  software  and  technical  data,  including 

downloaded  software  and  technical  data,  including 

technology  and  software  that  requires  an  export  li- 

technology  and  software  that  requires  an  export  li- 

cense  and  mass  market  software  exported  electroni- 

cense  and  mass  market  software  exported  electroni- 

cally. 

cally. 

30.56  . 

Conditional  Exemptions  . 

30.37 

Miscellaneous  exemptions. 

30.56(a)  .... 

Baggage  and  personal  effects  . 

30.38 

Exemption  from  the  requirements  for  reporting  complete 

commodity  information. 

30.56(b)  .... 

Tools  of  trade . 

30.37(b) 

Tools  of  trade 

30.56(c)  .... 

Carriers’  stores . 

30.37(m) 

Carriers’  stores 

30.56(6)  .... 
30.57  . 

Dunnage . 

Information  on  export  declarations  for  shipments  of  types 
of  goods  covered  by  §30.56  not  conditionally  exempt. 

30,37(n) 

Dunnage 

NA. 

30.58  . 

Exemption  for  shipments  from  the  United  States  to  Can¬ 
ada. 

30.36 

Exemption  for  shipments  destined  to  Canada. 

Subpart  E — Electronic  Filing  Requirements — Shipper’s  Export  Information 


30.60  . 

General  requirements  for  filing  export  and  manifest  data 

30.2 

General  requirements  for  filing  Electronic  Export  Infor- 

electronically  using  the  Automated  Export  System 
(AES). 

mation. 

30.60(a)  .... 

Participation . 

NA. 

30.60(b)  .... 

Letter  of  Intent . 

30.5(a)(1) 

Postdeparture  filing  application. 

30.60(c)  .... 

General  filing  and  transmission  requirements  . 

30.4 

NA. 

30.60(d)  .... 

General  responsibilities  of  exporters,  filing  agents,  and 

30.3 

Electronic  Export  Information  filer  requirements,  parties 

sea  carriers 

to  export  transactions,  and  responsibilities  of  parties  to 
export  transactions. 

30.61  . 

Electronic  filing  options  . 

30.4 

Electronic  Export  Information  filing  procedure,  deadlines. 

and  certification  statement. 

30.62  . 

AES  Certification,  qualifications,  and  standards . 

30.5 

EEI  filing  application  and  certification  processes  and 

standards. 

30.63  . 

Information  required  to  be  reported  electronically  through 

30.6 

Electronic  Export  Information  data  elements. 

AES  (data  elements). 

30.64  . 

Transmitting  and  correcting  AES  information  . 

30.9 

Transmitting  and  correcting  Electronic  Export  Informa¬ 
tion. 

16388 


Federal  Register / Vol.  78.  No.  .50 /Thursday,  Maroh  14,  2013 /Rules  and  Regulations 


FTSR 

FTSR  Regulatory  topic 

FTR 

FTR  Regulatory  topic 

30.65  . 

Annotating  the  proper  exemption  legends  or  proof  of  fil¬ 
ing  citations  for  shipments  transmitted  electronically. 

30.7 

Annotating  the  bill  of  lading,  air  waybill,  and  other  com¬ 
mercial  loading  documents  with  the  proper  proof  of  fil¬ 
ing  citations,  approved  postdeparture  filing  citations, 
downtime  filing  citation,  or  exemption  legends. 

30.66  . 

Recordkeeping  and  requirements . 

30.5(f) 

Support. 

30.66  . 

Support,  documentation,  and  recordkeeping  require¬ 
ments. 

30.10 

Retention  of  export  information  and  the  authority  to  re¬ 
quire  production  of  documents. 

Subpart  F — General  Requirements — 1 

Importers 

30.70  . 

Statistical  information  required  on  import  entries  . 

30.50 

30.51 

General  requirements  tor  filing  import  entries. 

Statistical  information  required  for  import  entries. 

30.80  . 

Imports  from  Canada  . 

30.54 

Special  provisions  for  imports  from  Canada. 

30.81  . 

Imports  of  merchandise  into  Guam  . 

NA. 

30.82  . 

Identification  of  U.S.  merchandise  returned  for  repair  and 
reexport. 

30.53 

Import  of  goods  returned  for  repair. 

30.83  . 

Statistical  copy  of  mail  and  informal  entries  . 

NA. 

Subpart  H — General  Administrative  Provisions 

30.90  . 

Confidential  information,  import  entries,  and  withdrawals 

30.55 

Confidentiality  information,  import  entries,  and  with¬ 
drawals. 

30.91  . 

Confidential  information.  Shipper's  Export  Declarations  .. 

30.60 

Confidentiality  of  Electronic  Export  Information. 

30.92  . 

Statistical  classification  schedules  . 

30.61 

Statistical  classification  schedules. 

30.93  . 

Emergency  exceptions . 

30.62 

Emergency  exceptions. 

30.94  . 

Instructions  to  CBP  . 

NA. 

30.95  . 

Penalties  for  violations  . 

Subpart  H. 

Violation  of  the  Clean  Diamond  Trade  Act. 

30.95(a)  .... 

Exports  (reexports)  of  rough  diamonds  . 

30.70 

30.95(b)  .... 

Exports  of  other  than  rough  diamonds  . 

30.71 

False  or  fraudulent  reporting. 

30.99  . 

0MB  control  numbers  assigned  pursuant  to  the  Paper¬ 
work  Reduction  Act. 

30.63 

Office  of  Management  and  Budget  control  numbers  as¬ 
signed  pursuant  to  the  Papenwork  Reduction  Act. 

■  34.  R(!vis(!  Appendix  F  to  Part  30  to  Appendix  1’  to  Part  30 — FTR  to  FTSR 

read  as  follows:  Concordance 

FTR 
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FTSR 

FTSR  Regulatory  topic 

Subpart  A — General  Requirements 


30.1 

30.2 


Purpose  and  definitions  . 

General  requirements  for  filing  Electronic  Export  Infor¬ 
mation. 


NA  NA. 

30.1  General  statement  of  requirement  for  Shipper’s  Export 
Declarations. 


30.2(a) 
30.2(b) 
30.2(c) 
30.2(d) 
30.2(e) 
30.3  ... 


30.4 


30.4(a) 
30.4(b) 
30.4(c) 
30.4(d) 
30.5  ... 


30.5(a) 
30.5(b) 
30.5(c) 
30.5(d) 
30.5(e) 
30.5(f) 
30.6  ... 


30.7 


30.8 


30.9 


Filing  Requirements  . 

General  requirements  . 

Certification  and  filing  requirements  . 

Exclusions  from  filing  EEI  . 

Penalties . 

Electronic  Export  Information  tiler  requirements,  parties 
to  export  transactions,  and  responsibilities  of  parties  to 
export  transactions. 

Electronic  Export  Information  filing  procedures,  dead¬ 
lines,  and  certification  statements. 

EEI  transmitted  predeparture . 

Filing  deadlines  for  EEI  transmitted  predeparture  . 

EEI  transmitted  postdeparture  . 

Proof  of  filing  citation  or  exemption  legend  . 

Electronic  Export  Information  filing  application  and  certifi¬ 
cation  processes  and  standards. 

AES  application  process  . 

Certification  process . 

Postdeparture  filing  approval  process  . 

Electronic  Export  Information  filing  standards  . 

Monitoring  the  filing  of  Electronic  Export  Information  . 

Support . 

Electronic  Export  Information  data  elements  . 

Annotating  the  bill  of  lading  . 

Time  and  place  for  presenting  proof  of  filing  citations, 
postdeparture  filing  citations,  downtime  filing  citation, 
or  exemption  legends. 

Transmitting  and  correcting  Electronic  Export  Information 


30.4 


Filing  Requirements. 

NA. 

NA. 

NA. 

NA. 

Preparation  and  signature  of  Shipper's  Export  Declara¬ 
tion. 


30.61 


30.61(a) 


30.61(b) 

30.12(d) 

30.62 


30.60(b) 

30.66 


30.63 

30.65 

30.12 


30.64 


Electronic  filing  options. 

EEI  transmitted  predeparture. 

NA. 

EEI  transmitted  postdeparture. 

Exports  file  via  AES. 

AES  Certification,  qualifications,  and  standards. 

AES  Participant  Application. 

Record  keeping  and  requirements. 


Information  required  to  be  reported  electronically  through 
AES  (data  elements). 

Annotating  the  proper  exemption  legends  or  proof  of  fil¬ 
ing  citations. 

Time  and  place  for  presenting  the  SED,  exemption  leg¬ 
ends,  or  proof  of  filing  citations. 

Transmitting  and  correcting  AES  information. 
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30.16 

Corrections  to  Shipper’s  Export  Declarations. 

30.10(a)  .... 

Retention  of  Export  information  . 

30.66 

Support,  documentation  and  recordkeeping,  and  docu¬ 
mentation  requirements. 

30.10(b)  .... 

Authority  to  require  production  of  documents . 

30.11 

Authority  to  require  production  of  documents. 

Subpart  B — Export  Control  and  Licensing  Requirements 

30.15  . 

Introduction . 

302 

Related  export  control  requirements. 

30.16  . 

Bureau  of  Industry  and  Security  regulations  . 

302 

Related  export  control  requirements. 

30.17  . 

U  S.  Customs  and  Border  Protection  regulations . 

30  2 

Related  export  control  requirements. 

30  18  . 

Department  of  State  regulations  . 

302 

Related  export  control  requirements. 

30  .19  . 

Other  Federal  agency  regulations  . 

302 

Related  export  control  requirements. 

Subpart  C — Special  Provisions  and  Specific-Type  Transactions 

30.25  . 

Values  tor  certain  types  of  transactions  . 

30.30 

Values  for  certain  types  of  transactions. 

30.26  . 

Reporting  of  vessels,  aircraft,  cargo  vans,  and  other  car¬ 
riers  and  containers. 

30.33 

Vessels,  planes,  cargo  vans,  and  other  carriers  and  con¬ 
tainers  sold  foreign. 

30.27  . 

Return  of  exported  cargo  to  the  United  States  prior  to 
reaching  its  final  destination. 

30.34 

Return  of  exported  cargo  to  the  United  States  prior  to 
reaching  its  final  destination. 

30.28  . 

Split  shipments  . 

30.41 

“Split  shipments”  by  air. 

30.29  . 

Reporting  of  repairs  and  replacements  . 

30.31 

Identification  of  certain  nonstatistical  and  other  unusual 
transactions. 

Subpart  D — Exemptions  from  the  Requirements  for  the  Filing  of  Electronic  Export  Information 

30.35  . 

Procedure  for  shipments  exempt  from  filing  requirements 

30.50 

Procedure  for  shipments  exempt  from  the  requirements 
for  SEDs. 

30.36  . 

Exemption  for  shipments  destined  to  Canada . 

30.58 

Exemption  for  shipments  from  the  United  States  to  Can¬ 
ada. 

Miscellaneous  exemptions. 

Conditional  exemptions. 

30.37  . 

Miscellaneous  exemptions  . 

30.55 

30.55 

30.37(a)  .... 

Except  as  noted  in  §30.2(a)(1)(iv),  exports  of  commod¬ 
ities  where  the  value  *  *  *  is  S2,500  or  less. 

30.55(h) 

Except  as  noted  in  paragraph  h(2)  of  this  section,  ex¬ 
ports  of  commodities  where  the  value  *  *  *  is  $2,500 
or  less. 

30.37(b)  .... 

Tools  of  trade  . 

30.56(b) 

Tools  of  trade 

30.37(c)  .... 

Shipments  from  one  point  in  the  United  States  to  an¬ 
other  point  in  the  United  States  by  routes  passing 
through  Canada  or  Mexico. 

30.55(c) 

30.58(a) 

Shipments  from  one  point  in  the  United  States  to  an¬ 
other  thereof  by  routes  passing  through  Mexico. 

*  *  *  this  exemption  also  applies  to  shipments  from  one 
point  in  the  United  States  or  Canada  to  another  point 
thereof  *  *  * 

30.37(d)  .... 

Shipments  from  one  point  in  Canada  or  Mexico  to  an¬ 
other  point  thereof  by  routes  through  the  United  States. 

30.55(d) 

30.58(a) 

Shipments  from  one  point  in  Canada  or  Mexico  to  an¬ 
other  point  in  the  same  country  by  routes  through  the 

United  States. 

*  *  *  this  exemption  also  applies  to  shipments  from  one 
point  in  the  United  States  or  Canada  to  another  point 
thereof  *  *  * 

30.37(e)  .... 
30.37(f)  . 

Reserved  . 

NA. 

Exports  of  technology  and  software  as  defined  in  15 
.CFR  of  the  EAR  that  do  not  require  an  export  license. 

30.55(n) 

Exports  of  technology  and  software  as  defined  in  15 

CFR  772  of  the  EAR  that  do  not  require  an  export  li¬ 
cense 

30.37(g)  .... 

Shipments  to  foreign  libraries,  government  establish¬ 
ments,  or  similar  institutions. 

30.55(f) 

Shipments  to  foreign  libraries,  government  establish¬ 
ments,  or  similar  institutions,  as  provided  in  § 30.53(d). 

30.37(h)  .... 

Shipments  as  authorized  under  License  Exception  GFT 
for  gift  parcels  and  humanitarian  donations. 

30.55(g) 

Shipments  of  single  gift  parcels  as  authorized  by  the  Bu¬ 
reau  of  Industry  and  Security  under  license  exception 

GFT. 

30.37(i)  . 

Diplomatic  pouches  and  their  contents . 

30.55(a) 

Diplomatic  pouches  and  their  contents. 

30.37(j)  . 

Human  remains  and  accompanying  appropriate  recep¬ 
tacles  and  flowers. 

30.55(b) 

Human  remains  and  accompanying  appropriate  recep¬ 
tacles  and  flowers. 

30.37(k)  .... 

Shipments  of  interplant  correspondence,  executed  in¬ 
voices  and  other  documents,  and  other  shipments  of 
company  business  records  from  a  U.S.  firm  to  its  sub¬ 
sidiary  or  affiliate. 

30.55(i) 

Shipments  of  interplant  correspondence,  executed  in¬ 
voices  and  other  documents,  and  other  shipments  of 
company  business  records  from  a  U.S.  firm  to  its  sub¬ 
sidiary  or  affiliate. 

30.37(1)  . 

Shipments  of  pets  as  baggage,  accompanied  or  unac¬ 
companied,  of  persons  leaving  the  United  States,  in¬ 
cluding  members  of  crews  on  vessels  and  aircraft. 

30.55(j) 

Shipments  of  pets  as  baggage,  accompanied  or  unac¬ 
companied,  of  persons  leaving  the  United  States,  in¬ 
cluding  members  of  crews  on  vessels  and  aircraft. 

30.37(m)  ... 

Carriers’  stores  *  *  * 

30.56(c) 

Carriers’  stores  *  *  * 

30.37(n)  .... 

Dunnage  *  *  * 

30.56(d) 

Dunnage  *  *  * 

30.37(0)  .... 

Shipments  of  aircraft  parts  and  equipment;  food,  saloon, 
slop  chest,  and  related  stores,  *  *  * 

30.55(1) 

Shipments  of  aircraft  parts  and  equipment  and  food,  sa¬ 
loon,  slop  chest,  and  related  stores,  *  *  * 

30.37(p)  .... 

Baggage  and  personal  effects  not  shipped  as  cargo 
under  a  bill  of  lading  or  an  air  waybill  and  not  requiring 
an  export  license  *  *  * 

30.56(a) 

Baggage  and  personal  effects  not  shipped  as  cargo 
under  a  bill  of  lading  or  an  air  waybill  and  not  requiring 
an  export  license  *  *  * 
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30.37(q)  .... 
30.37(r)  . 

Reserved  . 

NA. 

Reserved  . 

NA. 

30.37(s)  .... 

Issued  bank  notes  and  securities  and  coins  in  circulation 
exported  as  evidence  of  financial  claims. 

NA. 

30.37(t)  . 

Documents  used  in  international  transaction  *  *  * 

NA. 

30.37(u)  .... 

Exports  of  technical  data  and  defense  service  exemp¬ 
tions. 

NA. 

30.37(v)  .... 

Vessels,  aircraft,  cargo  vans  and  other  carriers  and  con¬ 
tainers. 

NA. 

30.37(w)  ... 

Shipments  to  Army  Post  Office,  Diplomatic  Post  Office, 
Fleet  Post  Office. 

NA. 

30.37(x)  .... 

Shipments  exported  under  license  exception  Baggage 
(BAG). 

NA. 

30.37(y)(1) 

Shipments  of  books,  maps,  charts,  pamphlets,  and  simi¬ 
lar  articles  to  foreign  libraries,  government  establish¬ 
ments,  or  similar  institutions.. 

NA. 

30.37(y)(2) 

Shipments  to  U  S.  government  agencies  and  employees 
that  are  lawfully  exported  under  License  Exception 
GOV  of  the  Export  Administration  Regulations  (15 
CFR  §740.1 1(b)(2)(i)  or  (ii))  valued  at  $2500  or  less 
per  Schedule  B  Number. 

NA. 

30.37(y)(3) 

Personal  effects  as  described  in  15  CFR  §740. 14(b)(1) 
being  lawfully  exported  under  License  Exception  BAG 
of  the  Export  Administration  Regulations  (15  CFR 
§740.14). 

NA. 

30.37(y)(4) 

Individual  gift  parcels  and  humanitarian  donations  being 
lawfully  exported  under  License  Exception  GFT  of  the 
Export  Administration  Regulations  (15  CFR 
§740.1 2(a)  and  (b)). 

NA. 

30.37(y)(5) 

Vessels  and  aircraft  lawfully  leaving  the  United  States 
for  temporary  sojourn  to  or  in  a  Country  Group  E;1 
country. 

i 

NA. 

30.37(y)(6) 

Tools  of  trade  that  will  be  used  by  a  person  traveling  to 
a  Country  Group  E  destination,  that  will  be  returned  to 
the  United  States  within  one  year  and  that  are  lawfully 
being  exported  to  a  Country  Group  E:1  destination 
under  License  Exception  BAGGAGE  (15  CFR  740.14 
or  License  Exception  TMP  (15  CFR  740.9(a)).. 

NA. 

30.38  . 

Exemption  from  the  requirements  for  reporting  complete 
commodity  information. 

30.56 

Conditional  exemptions. 

30.38(a)  .... 

Usual  and  reasonable  kinds  and  quantities  of  wearing 
apparel,  articles  of  personal  adornment,  toilet  articles, 
medicinal  supplies,  food,  souvenirs,  games,  and  simi¬ 
lar  personal  effects  and  their  containers. 

30.56(a)(1) 

Usual  and  reasonable  kinds  and  quantities  of  wearing 
apparel,  articles  of  personal  adornment,  toilet  articles, 
medicinal  supplies,  food,  souvenirs,  games,  and  simi¬ 
lar  personal  effects  and  their  containers. 

30.38(b)  .... 

Usual  and  reasonable  kinds  and  quantities  of  furniture, 
household  effects,  household  furnishings,  and  their 
containers. 

30.56(a)(2) 

Usual  and  reasonable  kinds  and  quantities  of  furniture, 
household  effects,  household  furnishings,  and  their 
containers. 

30.38(c)  .... 

Usual  and  reasonable  kinds  and  quantities  of  vehicles, 
such  as  passenger  cars,  station  wagons,  trucks,  *  *  * 

30.56(a)(3) 

Usual  and  reasonable  kinds  and  quantities  of  vehicles, 
such  as  passenger  cars,  station  wagons,  trucks,  *  *  * 

30.39  . 

Special  exemptions  for  shipments  to  the  U.S.  Armed 
Services. 

30.52 

Special  exemptions  for  shipments  to  the  U.S.  Armed 
Services. 

30.40  . 

Special  exemptions  for  certain  shipments  to  U.S.  Gov¬ 
ernment  agencies  and  employees. 

30.53 

Special  exemptions  for  certain  shipments  to  U.S.  Gov¬ 
ernment  agencies  and  employees. 

Subpart  E — General  Carrier  and  Manifest  Requirements 


30.45  . 

General  statement  of  requirements  for  the  filing  of  carrier 
manifests  with  proof  of  filing  citations. 

30.20 

30.21 

30.22 

General  statement  of  requirements  for  the  filing  of  mani¬ 
fests  *  *  * 

Requirements  for  the  filing  of  manifests. 

Requirements  for  filing  of  Shipper's  Export  Declarations 
by  departing  carriers. 

30.46  . 

Requirements  for  the  filing  of  export  information  by  pipe¬ 
line  carriers. 

30.23 

Requirement  for  the  filing  of  Shipper's  Export  Declara¬ 
tions  by  pipeline  carriers. 

30.47  . 

Clearance  or  departure  of  carriers  under  bond  on  incom- 

30.24 

Clearance  or  departure  of  carriers  under  bond  on  incom- 

plete  manifest. 

plete  manifest  *  *  * 

Subpart  F — Import  Requirements 


30.50  . 

General  requirements  for  filing  import  entries  . 

30.70 

Statistical  information  required  on  import  entries. 

30.51  . 

Statistical  information  required  for  import  entries  . 

30.70 

Statistical  information  required  for  import  entries. 

30.52  . 

Foreign  Trade  Zones  . 

NA. 

30.53  . 

Import  of  goods  returned  for  repair . 

30.82 

Identification  of  U.S.  merchandise  returned  for  repair  and 

reexport. 

30.54  . 

Special  provisions  for  imports  from  Canada . 

30.80 

Imports  from  Canada. 

Federal  Register/ Vol.  78,  No.  50 /Thursday,  Marcli  14,  2013 /Rules  and  Regulations 


16391 


FTR 

FTR  Regulatory  topic 

FTSR 

FTSR  Regulatory  topic 

30.55  . 

Confidential  information,  import  entries,  and  withdrawals 

30.90 

Confidential  information  import  entries,  and  withdrawals. 

Subpart  G — General  Administrative  Provisions 

30.60  . 

Confidentiality  of  Electronic  Export  Information  . 

30.91 

Confidential  information,  Shipper’s  Export  Declaration, 

30.61  . 

Statistical  classification  schedules  . 

30.92 

Statistical  classification  schedules. 

30.62  . 

Emergency  exceptions . 

30.93 

Emergency  exceptions. 

30.63  . 

Office  of  Management  and  Budget  control  numbers  as- 

30.99 

0MB  control  numbers  assigned  pursuant  to  the  Paper- 

signed  pursuant  to  the  Paperwork  Reduction  Act. 

work  Reduction  Act. 

Subpart  H 

— Penalties 

30.70  .  Violation  of  the  Clean  Diamond  Trade  Act 


30.71  .  False  or  fraudulent  reporting  on  or  misuse  of  the  Auto¬ 

mated  Export  System. 

30.71(a)  ....  Criminal  penalties . 

30.71(b)  ....  Civil  penalties  . 

30.72  .  Civil  penalty  procedures . 

30.73  .  Enforcement  . 

30.73(a)  ....  Department  of  Commerce. 

30.73(b)  ....  Department  of  Homeland  Security. 

30.74  .  Voluntary  self-disclosure  . 

30.75-  [Reserved]. 

30.99. 


30.95(a)  Penalties  for  violations  for  export  (reexport)  of  rough  dia¬ 
monds. 

30.95(b)  Penalties  for  violations  of  exports  other  than  diamonds. 


Dated:  Mardi  1 . 201 3. 

'riuiinaN  L.  Mesenltour^  |r.. 

Acting  Director.  Ihircou  of  the  (ienstis. 

U  K  I)(m:.  20i:r-(l,"i4:t.">  Filed  K:4.")  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

I'ho  Dt!])artin(Mit  of  (lominerct;  will 
,siil)init  to  the  Office  of  Managtaiuait  and 
lUulget  (OMH)  for  clearance  tin; 
following  |)ro])osal  for  collection  of 
information  under  the  provisions  of  the 
Fai)erwork  Reduction  .Act  (44  IJ.S.O. 
chapter  35). 

Agency:  ll.S.  Oemsus  Bureau. 

'rule:  Antoniat(;(l  Ex])ort  Systcmi. 

OMB  Cjonivol  \hiiuher:  Otuiz-t)!  52. 

I'orin  Niiniher(s):  None. 

Type  oi  Request:  Revision  of  a 
currently  approved  collection. 

Burden  Hours:  5)10.1 1 5. 

\hnnher  of  Respondents:  275.843. 

Average  Hours  per  Response:  3 
minutes  per  AES  tran.sac:tion. 

Needs  and  Uses:  The  Census  Bureau 
is  recpiesting  continued  clearance  with 
revisions  for  the  Automated  Ex])ort 
System  (AES)  ])rogram.  The  AES  record 
|)rovi(les  the  means  for  collecting  data 
on  ll.S.  exports.  Fhe  Cemsus  BuiH'au 
nupiires  mandatory  filing  of  all  (;x|)ort 
information  via  the  AES.  Ruhlic  Law 
107-228  of  the  Foreign  'I’rade  Relations 
Act  of  2003  mandates  this  re(piirement. 
This  law  authorizes  the  Secretary  of 
Commerce  with  the  concurrences  of  the 
Secretary  of  State  and  the  Secaetary  of 
Homeland  Security  to  reepnre  all 
per.sons  who  file  ex])ort  information 
according  to  Title  13.  United  Stat(;s 
Code  (IJ.S.C.),  Cha])ter  5).  to  lih;  such 
information  through  the  AES. 

The  regulatory  ])rovisions  for  the 
collection  of  these  data  are  contained  in 
the  Foreign  Trade  Regulations  (FTR). 
Title  15.  Code  of  Federal  Regulations 
(CFR),  Fart  30.  The  official  exj)ort 
statistics  collected  from  the.se  tools 
provide  the  basic  component  for  the 
compilation  of  the  ll.S.  position  on 
merchandise  trade.  These  data  are  an 
essential  component  of  the  monthly 
totals  jn'ovided  in  the  IJ.S.  International 
Trade  in  Coods  and  Services  Press 
Release,  a  ])rinci])al  economic  indicator 
and  a  primarv  component  of  the  Cro.ss 
Domestic  Product  (CDP). 

The.se  data  collected  from  the  AES 
record  are  also  used  for  export  control 
|mr])o.s(!s  umhii' Title  50,  IJ.S.C..  Export 
Administration  Act.  to  detect  and 
])revent  the  ex])ort  of  certain  items  by 
unautborized  parties  or  to  unanthorized 
destinations  or  end  u.sers. 

Sinc:e  2007.  the  Census  Bureau  and 
th(!  IJ.S.  Customs  and  Border  Protection 
(CBP)  have  implemented  the  following 
enhancements  to  the  AES:  (1)  modified 
Bureau  of  liulustrv  and  Security  Exi)ort 
Control  Classification  Numhers 
(ECCNs);  (2)  developed  country  of 


d{;stination  droj)  down  iikmiu  selection 
box:  (3)  develoi)ed  verify  mes.sagcis  for 
sbipments  destined  to  Iran,  North 
Korea.  Sudan.  Cuba.  Pitcairn  Island, 
h:eland  and  Nicaragua:  (4)  modified 
securitv  nupnremumts  for  AESDirect 
accounts:  (5)  (diminatiid  the  Social 
Security  Numher  (SSN)  as  a  valid 
idcmtification  tyi)e;  (8)  developed  a 
shi])ment  manager  screen:  (7)  adchul 
warnings  to  filers  when  they  are 
submitting  shii)ments  in  the  education/ 
test  region  and  when  they  are  re-using 
a  Shipment  Reference  Number:  (8) 
u))graded  the  AES  Broadcast  messaging 
system  to  a  .self-managed  software  with 
almost  immediate  dis.semination;  and 
(5))  upgraded  AESDirect  servers  and 
system  to  a  more  current  and  .scalable 
infrastructure.  VVitb  the  upcoming 
publication  of  the  Final  Rule.  Foreign 
Trade  Regulations  (FTR):  Mandatory 
Automated  Ex])ort  Sy.stem  Filing  for  All 
Shi])ments  Reciuiring  Ship])er’s  Export 
Declaration  (SED)  Information: 

Proposed  Substantive  Changes  and 
Corrections,  the  following 
enhanceimmts  will  h(!  im])lem(!nted  in 
the  AES:  (1)  D(;velo])  ultimate;  consignee 
tyi)e  (In)])  down  menu  selection  box: 
and  (2)  develop  license  value  fields  for 
licensed  shi])ments  only. 

The  changes  identified  in  this  Idnal 
Rule  will  recpiire  the  addition  of  two 
data  elements  in  the  AES.  The  added 
data  elements  include  the  ultimate 
consignee  type  and  the  licen.se  value. 
'I’he  ultimate  consignee  ty])e  is  a 
mandatory  data  element  and  is  .selected 
from  a  drop  down  menu  based  on  tbe 
knowledge  the  exj)orter  has  at  the  time 
of  filing.  If  the  ultimate  consignee  tvi)e.s 
listed  do  not  apj)ly  or  if  the  ultimate 
consignee  ty])e  is  unknown,  the  filer 
may  select  “Other"  or  “Unknown.”  The 
next  data  element  added  is  the  licen.se 
value,  which  is  a  conditional  data 
element.  This  value  will  only  he 
recjuired  if  the  shipment  contains  a 
licensable  commodity.  Currently,  less 
than  two  percent  of  records  filed  retjuire 
a  licen.se. 

In  addition  to  the  two  new  data 
elements  added  to  the  AE.S,  filers  will 
be  re(]uired  to  file  in  the  AES  when 
exporting  used  self-pro])elled  vehicles. 
The  re(iuirement  to  file  in  the  AES  for 
all  used  .self-|)ropelled  vehicles  applies 
regardless  of  value  or  country  of 
destination.  Currently,  four  ])ercent  of 
records  filed  in  the  AES  are  for  used 
self-])ro])elled  vehicles.  The  Census 
Bur(;au  does  not  ca])ture  statistics  for 
used  .self-])ro])elled  vehicles  valued  less 
than  $2,500.  The  Bureau  of 
Transportation  Stati.stics  published  the 
national  trans|)ortation  statistics  in  2011 
and  .stated  that  the  average  cost  of  a 
ns(;d  ])a.s.senger  vehicle  car  was  .$8,780. 


By  using  these  statistics,  it  could  be 
conjectured  that  most  used  vehicles  are 
currently  heing  (:a])tured  in  the  AE.S. 
However,  with  the  new  re(inirement  to 
file  all  used  self-])ropelled  vehicles,  we 
anticipate  that  the  number  of  filings  will 
slightly  increase.  Although  additional 
filings  will  be  retjuired  it  is  critical  to 
capture  this  information  for  the 
pur])oses  of  export  control  under  Title 
50.  U..S.C..  Exj)ort  Administration  Act, 
to  detect  and  i)revent  the  export  of 
certain  items  hy  unanthorized  parties  or 
to  unauthorized  destinations  or  end 
users. 

The  Census  Bureau  will  allow  the 
trade  community  to  continue  using  the 
current  AES  until  the  implementation 
date  identified  in  the  Final  Rule. 
hni)lementation  of  the  revised  FTR  is 
270  days  from  the  effective  date  of  the 
Final  Rule. 

The  information  collected  via  the  AE.S 
shows  what  is  being  exported 
(de.scription  and  commodity 
classification  number),  how  much  is 
exported  ((juantity,  shipj)ing  weight, 
and  value),  how  it  is  being  exported 
(mode  of  transj)ort.  exporting  carrier, 
and  whether  containerized),  from  where 
(state  of  origin  and  port  of  export),  to 
where  (port  of  unloading  and  country  of 
ultimate  destination),  and  when  a 
commodity  is  exported  (date  of 
exportation).  The  identification  of  the 
IJ.S.  Princi])al  Party  in  Interest  (IJSPPI) 
shows  who  is  exi)orting  goods  for 
consumption  (control  pur])ose.s).  while 
the  U.SPPI  and/or  the  forwarding  or 
other  agent  information  ])rovides  a 
contact  for  verification  of  the 
information. 

The  information  is  u.sed  by  the 
Federal  Covernment  and  the  })rivate 
sector.  The  Federal  Covernment  uses 
every  data  element  on  the  AE.S  record 
for  .statistical  puri)ose.s,  export  control, 
and/or  to  obtain  data  to  avoid  taking 
additional  surveys. 

Data  collected  from  tbe  AE.S  serves  as 
the  official  record  of  export  transactions. 
In  addition,  the  mandatory  u.se  of  the 
AE.S  enables  the  U..S.  Covernment  to 
produce  more  accurate  ex])ort  statistics. 
Currently,  the  mandatory  u.se  of  the  AE.S 
allows  the  Bureau  of  Indu.stry  and 
.Security  (BIS)  and  the  CBP  to  enforce 
the  Export  Administration  Regulations 
for  the  detection  and  prevention  of 
exports  of  high  technology  commodities 
to  unauthorized  destinations:  the 
enforcement  of  the  International  Traffic 
in  Arms  Regulations  (ITAR)  bv  the  U..S. 
Dei)artment  of  .State:  and  the  validation 
of  the  Kimherlv  Process  Certificate  for 
the  exi)ort  of  rough  diamonds.  The 
Census  Bureau  delegated  the  authority 
to  enforce  the  FTR  to  the  BIS’s  Office  of 
Export  Enforcement  along  with  the 
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D(!|)artnu;nt  of  iloineland  Security’s 
(DHS)  (31F  and  lininigrations  and 
Customs  Hnforcenient  (IC;F). 

Otlier  I'ederal  agencies  use  tliese  data 
to  develop  the  coin|)onents  of  tin; 
merchandise  trade  figures  u.sed  in  tin; 
calculations  for  the  balance  of  ])aym(!nts 
and  (d)P  accounts  to  evaluate  the  effects 
of  the  value  of  II. .S.  ex|)orts;  to  plan  and 
examine  export  promotion  programs 
and  agricultural  develoj)ment  and 
assistance  programs:  and  to  pre])are  for 
and  a.ssist  in  trade  negotiations  under 
the  Ceneral  Agremnenl  on  Tariffs  and 
Trade.  Collection  of  these  data  also 
eliminate  the  need  for  conducting 
additional  surveys  for  the  collection  of 
information  as  the  AES  shows  the 
relationship  of  the  parties  to  the  export 
transaction  (as  recpiired  by  the  Bureau  of 
Economic  Analysis).  These  AES  data  are 
also  used  by  the  Bureau  of  Labor 
Statistics  as  a  source  for  (levelo])ing  the 
export  jirice  index  and  by  the  II.S. 
Diipartment  of  Transportation  for 
administering  the  negotiation  of 
reciprocal  arrangeimmts  for 
transportation  facilities  bi;tween  tlu; 


Unit(!(l  States  and  oth(!r  countruxs.  A 
collaborative  effort  among.st  the  Census 
Bunxm.  tin;  National  Covernors’ 
As.sociation  and  other  data  users 
nisnlted  in  the  {levelo])ment  of  (ixport 
statistics  recpiiring  the  state  of  origin  to 
be  reported  on  the  AE.S.  Tlu; 
information  collectiul  enabUis  state 
governmmits  to  focus  activities  and 
resources  on  fostering  ex|)orts  of  the 
kinds  of  goods  that  originate  in  their 
states. 

Export  statistics  collecttul  from  the 
AES  aid  private  sector  companies, 
financial  institutions,  and  trans])ortation 
entities  in  conducting  market  analvsis 
and  market  penetration  studies  for  the 
develoi)ment  of  mnv  markets  and 
market -share  strategies.  Port  authorities, 
steamship  lines,  steamship  freight 
conferences,  airlines,  aircraft 
manufacturers,  and  air  transport 
a.ssociations  use  the.se  data  for 
measuring  the  volume  and  effect  of  air 
or  vessel  shipments  and  the  need  for 
additional  or  new  tyjjes  of  facilities. 

Affected  Public:  Business  or  other  for- 
profit. 

Precjiiencv:  On  occasion. 


liespondenl  s  Obligation:  Mandatory. 
Legal  Authoritv:  Tide.  13  II.S.C., 
Chajjter  !).  S(!ctions  301-307. 

OMB  Desk  Officer:  Brian  Harris- 
Kojetin,  (202)  30.5-7314. 

Co])ies  of  the  above  information 
coll(!ction  proposal  can  be  obtained  by 
calling  or  writing  jennifer  )essu]). 
Departmental  Bai)(M’work  Chiarance 
Officer,  (202)  482-0330,  De))arlm(mt  of 
Commerce,  Room  0010,  14lh  and 
Constitution  Avenue  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
jjessiii)@doc.gov). 

Written  comments  and 
recommendations  for  the  propo.scul 
information  collection  should  be  sent 
within  30  days  of  jjublication  of  this 
notice  to  Brian  Harris-Kojetin.  OMB 
D(!sk  Offic(ir  either  by  fax  (202-3!).5- 
724.5)  or  email  (bh(urisk@oinb.eoi).gov). 

Daliul:  Marcli  .5.  2013. 

(ileiina  Mic:k«lson. 

Mdiuigi^ment  Analyst,  Office  of  the  Ohief 
Infonnatioii  Officer. 
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Notice  of’  March  12,  2013 

Continuation  of  the  National  Emergency  With  Respect  to  Iran 


On  March  15.  1095.  the  President  issued  Executive  Order  12957,  which 
declared  a  national  emergency  with  respect  to  Iran  and,  pursuant  to  the 
International  Emergency  Economic  Powers  Act  (50  U..S.(".  1 701-1 700).  look 
related  stejis  to  deal  with  the  umisiial  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  .States  constituted  by 
the  actions  and  policies  of  the  Ckivernment  of  Iran.  On  May  0.  1995,  the 
President  issued  Executive  Order  12959,  imposing  more  comprehensive  sanc¬ 
tions  on  Iran  to  further  resjiond  to  this  threat.  On  August  19.  1997,  the 
President  issued  Executive  Order  13059,  consolidating  and  clarifying  the 
jirevious  orders.  1  took  additional  steps  pursuant  to  this  national  emergenc;y 
in  Executive  Order  13553  of  .Scjptember  28.  2010,  Executive  Order  13574 
of  May  23.  2011,  Executive  Order  13590  of  November  20,  2011,  Executive 
Order  13599  of  Eehruary  5,  2012,  Executive  Order  13006  of  AiJiil  22,  2012, 
Executive  Order  13608  of  May  1.  2012,  Executive  Order  13622  of  )ulv 
30,  2012,  and  Executive  Order  13628  of  October  9.  2012. 

rh(!  actions  and  policies  of  the  (iovernment  of  Iran  continue  to  pose  an 
unusual  and  extraordinary  thrcnit  to  the  national  securitv,  foreign  policy, 
and  economy  of  the  United  States.  Eor  this  reason,  the  national  eimu’gfmcy 
declared  in  Executive  Order  12957  must  continue  in  (;ff(;ct  b(!yond  Marcli 
15.  2013.  'rherefore,  in  accordance  with  section  202(d)  of  the  National  Emer¬ 
gencies  Act  (50  IJ.,S.(',.  1622(d)),  1  am  continuing  for  1  year  the  national 
emergency  with  respect  to  Iran  declared  in  Executive  Order  12957.  'I’he 
emergency  declariul  by  Executive  Order  12957  constitutes  an  emergency 
separate  from  that  declared  on  November  14,  1979,  by  Executive  Order 
12170.  This  renewal,  therefore,  is  distinct  from  the  emergency  renewal  of 
November  2012. 

This  notice  shall  be  published  in  the  Federal  Hegister  and  transmitted  to 
the  (kmgress. 


THE  WHITE  HOUSE. 
March  12,  2013. 
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public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “P  L  U  S”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 

WWW. archives.gov/federal- 
register/laws. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO’s  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 


S.  47/P.L.  113-4 

Violence  Against  Women 
Reauthorization  Act  of  2013 
(Mar.  7,  2013;  127  Stat.  54) 
I.a.sl  f.ist  Feliriiarv  7,  201  ;f 
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